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FOREWORD
The materials published in the present volume are the
proceedings of the conference devoted to the 85th anniversary of the
Faculty of Law of the Yerevan State University. The YSU Faculty of
Law represents the core legal doctrine of the country. The faculty is
diverse, representing all areas of the legal discourse: Theory of Law,
Constitutional Law, Administrative Law, Environmental Law,
Criminal law, Criminal procedure, Civil law, civil procedure,
international law, EU law, etc.
The legal culture and doctrine in Armenia are influenced by the
continental legal tradition. However, since independence in 1991,
Armenian legal system and doctrine has been developing intensively,
also adopting legal traditions and concepts from common law system.
The Constitution of Armenia has been adopted in 1995, which has
been amended in 2005 and 2015. Under the provisions of the
Constitution, Armenia is a legal state, where the power is exercised
based on the principle of separation of powers and through
democratic elections. The membership of the Republic of Armenia in
different international organizations, such as the United Nations,
Council of Europe, Organization of Security and Cooperation in
Europe, etc. has expedited the development of the legal system of
the country. The judicial and legal reforms are continuously
implemented to bring the legal and judicial system of the country in
compliance with international commitments, assumed under different
international treaties.
In particular, the Armenian legal system is being heavily
influenced by the jurisprudence of the European Court of Human
Rights. The Council of Europe Venice Commission of Democracy
Through Law has a decisive role in the content of the constitutional
law and relating laws and statute on different aspects. Armenia also
implements the recommendations of the treaty bodies of the United
7

Nations.
The increased phase of legal, judicial and governance reforms
require immediate reaction in the academia in order to discuss the
issues and find effective solutions. Thus, one of the main objectives
of the research should be the strong link with the real life. A part of
the faculty members also are attorneys, law professionals,
governmental officials, which helps to create this strong link between
the academia and practice.
The authors discuss contemporary issues of the Armenian legal
system. The range of issues discussed includes problems of theory of
law and legal history, constitutional law, criminal law, criminal
procedure, civil law and procedure, international law, EU Law.
The idea of publishing the present volume in English is to represent
the Armenian legal doctrine to the foreign legal scholars and
practitioners. It may foster international links between legal scholars
and professionals internationally for continuing legal research in a
comparative and broader perspective. Many views, positions
expressed by the authors may be interesting for a foreign reader,
since the same legal problem may exist in many countries, however
the method of resolving may vary from country to country.
The YSU Faculty of Law expresses its deep gratitude and
appreciation to Mr. Arkady Hambardzumyan, Member of the
National Assembly of Armenia, for supporting the publication of the
present volume.
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DEFENSIBILITY AS THE PRINCIPLE OF STATE
CONSTRUCTION: CONCEPT AND NORMTIVE CONTENT
Artur Vagharshyan1
In modern state science, the theoretical structure of the country's
defense problem is largely built on a functional approach, that is, the
state implements a number of external and internal functions, one of
which is of primary importance and the country's defense activity.
However, historical experience confirms that the traditional defense
functionalized defense systems do not always justify themselves or
successfully fulfill the task they are facing. The vivid example of this
is the lessons of the defense policy of the First Republic of
Armenia.2: During World War II, the European countries could not
stand German military strikes, even the Soviet state with militarized
governance. One of the reasons for the disadvantage was the
shortcomings of the theory. These historical examples confirm that
the functional theoretical approach to defense of the country does not
create active constitutional forms and institutions. It generates a
general commitment for the governing subject, and the proper,
quality, effective performance of the general commitment has very
few guarantees On the other hand, the subject may be unable or
legally constraint to act on its organizational side and ability to
posess its power fully, because the objective conditions or objective
la do not allow him to emerge, act, exhibit his or her potential
abilities, despite his wishes and inward motivations.
In the political reality it is possible even the absence of desire
and motives to act in the ruling entity, whether it is a king
1

Doctor of Legal Sciences, Professor, Head of the Chair of Theory and History of
State and Law of the Yerevan State University. E-mail: avagharshyan@ysu.am.
2
For more details see Վաղարշյան Ա.Գ., Հայաստանի առաջին հանրապետության գործադիր իշխանության համակարգը (1918-1920 թթ.): Եր., ԵՊՀ
հրատ.,- ԵՊՀ, 2012 (Vagharshyan A.G. The System of the Executive Power in the
First Armenian Republic (1918-1920). Yerevan 2012) pp. 231-241:
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(monarchy), an elected head of state (republic). Thus, the roots of
inactivity can also be subjective-psychological. An example of the
inability of the governing entity in the history of Armenia is the
Arshakunyats Kingdom, in which the king may have the desire to do
so, but under conditions of objectivity and the ministerial system, it
could not have ability. Another example is the First Republic of
Armenia where the public authority had the desire to maintain a
commitment to protect the country, but as a result of the
misconceptions and the usual operational approach to resolving
defensive issues, the governance body displayed a lack of defense
capabilities. These examples speak negatively about the functional
approach with regard to organizing the defense. It follows from the
mentioned that the science should carry out an in-depth research, a
new, alternative conceptual solution, a new organizational-functional
framework for building a country's defense, define its normative legal
content, requirements and rules.
As an alternative to the functional approach to the organization
of the country's defense, we are proposing a primary task - a
framework for the implementation of the goal, based on the principle
of defensibility. Let's try to define this principle, then open its
normative requirements, correlation with other state-legal principles.
Before that, let’s attempt to find out the meaning and genealogy
of the term "defensibility". If this term for is somewhat extraordinary
and new for the jurisprudence then it is widely used in military
science and security1. The term "national security", "danger",
"threat", "security threat", "military security", "defense security",
"national interests" are commonly used in the security concept with

1

Today, we can already state the existence of two well-known fields of knowledge security (securititology) and military science (or military martial arts) (for more
details see Халипов В.Ф., Энциклопедия власти. М.: Академический Проект;
Культура, 2005 (Khalipov V. F. Encyclopedy of Power. Moscow, 2005) pp. 309321).
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their theoretical or normative content1. In this regard, a research
problem arises with regard to the meaning and the definition of the
term "defensibility" mentioned above and proposed. The concept of
"defensibility" of a state used in military science is defined in
encyclopedias as "a degree of state preparedness to protect against
aggression characterized by military, economic, scientific, social and
moral-political abilities." According to another definition,
"defensibility is the ability of the state to repel foreign military
aggression with the combination of all forces, resources and means
under its disposal"2
Thus, among the concepts of "security", "national security",
"military security", "defensibility" is the first one is the broadest, and
the second one, i.e. "military security" is a subtype of the first one3.
The concept of "national security" is also more inclusive than the
concept of "defensibility" of the state. Consequently, "military
security" in its turn is more comprehensive for the concept of
"defensibility of the state". In the above sense, "defense" is
considered to be "a separate component of military security."
The link between these three concepts is the concept of
"defense." “The defense is a system of political, economic, military,
1

See Фомин С.А. Обеспечение национальной безопасности: курс лекций. М.,
2014 (Fomin S.A. Ensuring the National Security: Lectures. Moscow 2014) pp 9109, Анохин Ю.В., Гадельшин Р.И., Национальная безопацность:
Теоретические и терминологические аспекты (Anokhin U.V., Gadelshin R.I.,
National Security: Theoretical and Terminological Aspects) available at:
https://cyberleninka.ru/article/n/natsionalnaya-bezopasnost-teoreticheskie-iterminologicheskie-aspekty:
2
See Белов В.К., Воронов А.Ф., Голенко Е.Н. и др. Военное право. Серия
“Право в воруженных силах - консультант”. М., За права военослужащих, 2004
(Belowv V.K., Voronow A.F., Golenko Y.N. et al, Military Law. Series “Law in the
Armed Forces- Consultant” Moscow 2004).
3
Other types of security include international, economic, inter-political, social,
spiritual-cultural, informational, ecological, energy, fire, food, etc. (for more details
see Фомин С.А. Обеспечение национальной безопасности: курс лекций. М.,
2014 (Fomin S.A. Ensuring the National Security: Lectures. Moscow 2014)). P.
224):
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social, legal and other measures and activities to ensure the
sovereignty, territorial integrity and security of the republic."1 Thus
"military security" and "defense" are not identical concepts.2 Defense
is the core defense activity aimed at rebuffing the state of the
aggression and, if necessary, military assistance. In this sense,
"defense" coincides with the concept of "external defense function of
the country" used in the state science. The subject of military security
is the objectives, tasks and functions of the state aimed at preventing,
preventing and neutralizing any military threats.
And now let's try to find out the relationship and conceptual
difference of the term "state defensibility”, used in military science
and security, and the meaning of the term proposed by us - "defense
capacity as the principle of organizing the state and society". From a
military perspective, defensibility means that the state is protected
from military, economic, scientific, social, or moral-political
aggression or armed action. In this sense, the main thing is not the
subject of defensibility, but its accumulated abilities in the economic,
military (whether it has army or not, its combat readiness), social,
moral and political spheres. In other words, defensibility indicates the
effectiveness of the defense function of the state, the qualitative
aspect of its content, the sum of which is called defensibility
1

The term "defense" is used here was abolished from the Article 1 of the RA Law on
Defense. The Russian law defines defense as a system of political, economic,
military, social, legal and other means of preparation for armed defenses, as well as
the defense of the integrity and territorial integrity of the state.
2
In security, most are recognized by military security and defense. A part of the
authors understands the outer aspect of military security, and its inner side (the state
and society's activities) is aimed at preparing for the resistance to possible military
threats. Other authors identify defensive security as the state's military and economic
potential, eliminating the potential dangers of its independence and territorial
integrity. They include two components, the Armed Forces and the Protective
Industrial Complex in the security (see Фомин С.А. Обеспечение национальной
безопасности: курс лекций. М., 2014 (Fomin S.A. Ensuring the National Security:
Lectures. Moscow 2014). pp 106-107).
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Meanwhile, first of all, the subject of defensibility is emphasized
in the concept, i.e. the state as a whole, the institutional qualitative
aspects of it and its components (government agencies, employees,
etc.), which ultimately transforms the state into a defensive, targeted
organizational structure, into a subject with the effective ability to
act. It is still in the domain of research (interest) in the field of
security and military sciences, whether in what direction and in what
context this "capable" entity is to carry out its activity. The
jurisprudence is more focused on the organizational character of the
institution, its adaptation to its intended purpose, and in the case of its
existence, its functioning and protection, which we call defensibility.
Defensibility is a characteristic feature of the state system – for
self-preservation, self-reproduction, self-improvement, and not naked
protection. The problem is that the ability to operate in a state of
emergency, in a state of war, is the essence of the state bodies and
legal institutes established for ordinary situations1. A defense
function is performed by any state which may be non-defensible,
because the function is simply a direction of activity by which the
actor may be inaccessible2. In this connection, it is probably
appropriate to cite one of the theorists of state government,
G.V.Atamanchuk, who expresses the following thoughts about
human actions, which are also relevant to the state: "It is well-known
that every act begins with a desire to do something. At the same time,
1

See Վաղարշյան Ա., Պետության և իրավունքի տեսություն-1: Դասախոսություններ /ԵՊՀ.-Եր.: Հեղինակային հրատարակություն, 2016 (Vagharshyan
A., Theory of State and Law. Lectures. YSU 2016), P. 206.
2
Important that this does not contradict international law. The European Convention
for the Protection of Human Rights and Fundamental Freedoms (Art. 15) states that
"in a war or other state of emergency threatening the life of the nation, any High
Contracting Party may resort to measures which it to the extent that it requires the
severity of the situation, provided that such measures are not deemed incompatible
with other international obligations of the party. However, in that case, it is
necessary to fully inform the Secretary General of the Council of Europe on the
measures taken and the reasons for their inclusion.”
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it is well-known that it is not sufficient only to desire, one also needs
to know, it is also insufficient to only know, one should to be
capable, and it is insufficient to be capable, one also needs to be able
(to have strength, resources), to fulfill the desire, , The problem
comes to management and to the state administration”1.
Any principle, whether it is a state or a legal system, has its
regulatory role not as an idea, but rather as a combination of the
normative-mandatory requirements and rules resulting from the
overall content of the principle. If a number of fundamental
requirements derive from the principle of the rule of law state, which
have a constitutional and legislative enshrinement and are exercised
by legislative, law-enforcement, law protection practice, the problem
of the theory is to formulate understandable, feasible, productive
requirements and try to give them legal remedies based on the
content of the principle of defensibility.
Certainly, the theory of public administration has already
developed a concept on many aspects of public administration2.
However, these issues have been elaborated for public administration
in general, largely based on the constitutional and systemic essential
features and functions of its executive component. Consequently, all
the requirements and rules imposed by the theory of public
administration have a general meaning and are derived from the
fundamental and general principles of the organization and operation
of the state apparatus. In particular, according to G.V. Atamanchuk,
1

See Атаманчук Г.В., Теория государственного управления. Курс лекции.-М.
Юрид. лит., 1997 (Atamanchuk G.V. Theory of State Governance. Lecuture.
Moscow 1997), p. 7:
2
Among these issues are the organizational structure of the state administration, its
essential features, the state body as a component of the organizational structure of
the state administration, the factors of statehood and state governance, the basis of
the the possible structures of state bodies, the internal and external structuredness of
the state body as a main structure of state administration, the requirements and rules
for the organization of public (public) bodies (see Атаманчук Г.В., Теория
государственного управления. Курс лекции.-М. Юрид. лит., 1997 (Atamanchuk
G.V. Theory of State Governance. Lecuture. Moscow 1997), pp. 129-146):
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the inner structure of the state body should be based on specific
requirements and rules and, in particular:
a) mobility, according to which the numerical composition and
number of internal units of the state body are defined by optimal
benchmarks;
b) efficiency, which determines the complexity of the internal
and external relations of the state body, speed and maintenance of the
access and exit of management information, timely decision making
and its execution;
c) economical approach, which determines the cost of keeping
the management apparatus (price) and its employees' expenses for
managing activities. 1
As a supplement to the aforementioned requirements, we are
proposing the following criteria for building of state apparatus on the
basis of defensibility:
a) the state power and local government system are effective and
specific to the extent, that in any situation, including war situation,
there is no organizational-structural vacuum.
b) all public authorities have a clear command of their
competence and are able to exercise it in any emergency or warraising circumstances proceeding from their public-governmental
mission.
(c) the public power system is filled with its service and work
staff in the spirit of discipline, protection of motherland, capable of
discipline and self-organization in emergency situations, willingness
to self-sacrifice. This requirement also applies to the whole
community.
A legally-established state body, the system of bodies should be
structured so that it can achieve its goals, perform its functions,
1

See Атаманчук Г.В., Теория государственного управления. Курс лекции.-М.
Юрид. лит., 1997 (Atamanchuk G.V. Theory of State Governance. Lecuture.
Moscow 1997), pp. 144:
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exercise its competence and powers.
The management system must be well-thought, so as to able to
safeguard the proper level of management in the assigned sector. For
this purpose, it is necessary to precisely and clearly construct the
competence and powers between the elements of the management
system, their subversion, the cooperation and supplementation. From
the above-mentioned requirements of the principle of defensibility, it
is evident that a new theoretical thinking is required for the
recognition and implementation of the principle, leaving aside the
traditional, stagnated, textbook approaches and interpretations.
Such a revolution took place in the state-legal thought and
thinking in the 1990s, when the power division, decentralization,
demonstration, democratization and other concepts were new to us.
The peculiarities of our republic dictated that it was the right time to
stand up for the traditional thinking, taking into account the facts of
reality, to develop a framework of principles and requirements for
building a state (state building) creatively.
The first imperative problem arising from the principle of
defensibility requires During the statehood, the governance system,
from the general form to every state body and its competence, should
be subject to a unique, as well as a differentiated regulation. The
result of that regulation should be such a realistic effect as the ability
of the public administration system to operate continuously, with a
continuous effort to achieve success and the goal.
The unified regulation implies the establishment of a public
administration system in accordance with the constitutional
principles and the fundamental, general, sectoral and concrete
principles of the organization and operation of the state system, as
well as in accordance with the requirements and rules deriving from
those principles. However, even in this case, the vision of the public
administration system and its separate branches (mostly executive)
and the bodies created should be monitored based on the principle of
16

defensibility. For example, is some state agency capable of producing
a vacuum in the government system in case of certain circumstances?
We can bring many examples, even from our republic. Let's envisage
the situation of the Armenian government in 1998 in connection with
President of the Republic of Armenia Ter-Petrosyan's resignation, if
the Constitution did not enshrine the power transfer. The government
vacuum could have created a deep political crisis. If the ordinary
circumstance, i.e. the president's resignation in ordinary
circumstances can cause a complicated and vacuum situation with
unpredictable consequences, what would be the consequence in case
of an emergency or military situation? The process of velvet coup
d'etat once again confirms the dangerousness of the power vacuum,
in the military-political sphere.
The second problem that is derived from the principle of
defensibility is the so-called differentiated regulation. The state
(public) body (legal structure) must have a duality (in the case of the
legal structure – duality of the content). First, the competence of the
public authority or the legal structure content in a peaceful, ordinary
environment, second, the competence of the state body, as well as the
content of the legal structure regulation in an emergency, war
situation. Interestingly, there are elements of such approach in the
provisions of the RA Constitution. For example, the prohibition on
elections or referendum in the conditions of war. In the case of state
bodies, the solution to this problem is that the Constitution or the
laws contain provisions, specific requirements for the establishment
of a particular body or bodies, and their competence in the state of
emergency and war. Such a regulation is meant to provide
centralization and concentration in the public management system. At
the same time, these peculiarities can be deviated, make reservations
from other common principles and there is no obstacle for that to
neither in the theory nor in international law.
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The principle of defensibility requires the state machinery to be
constructed in such a way as to be able to perform its tasks in a state
of emergency and war, to give a worthy retaliation to the enemy. This
capability is not a machine-based feature but should be formulated
and implemented by special state-legal institutions that will
eventually enable the Republic to quickly and efficiently manage all
administrative tasks in a military state. The introduction of such a
system will enable the state machine to maintain stability, that is, to
maintain its main characteristics and fulfill its objectives, despite the
various types of destructive effects.
The principle of defensibility, which was being discussed, is
proposed as the principle of organization and functioning of public
power. Forming a unified system of principles of the organization
and functioning of the system of government, within complex
systemic mutually agreed and interconnected relations, have different
levels of regulation, as well as legal force. On this basis they are
subject to several criteria of classification. For example, the
principles of the organization and operation of the state are divided
into the following levels: a) fundamental principles, b) general
principles, c) the principles inherent in each branch of the state
power, d) principles specific for a particular state body. 1 Under this
comparative approach of the elements of the system, the place of the
principle of defensibility is among the general principles of the
organization and operation of public power. Defensibility as a
principle cannot belong only to one branch of power, only one
specific state body. Defensibility must become a feature of the whole
state, to relate to all elements of the system, so it must be at least a
general principle of the organization and functioning of the state
apparatus.
1

See Վաղարշյան Ա., Պետության և իրավունքի տեսություն-1: Դասախոսություններ
/ԵՊՀ.-Եր.:
Հեղինակային
հրատարակություն,
2016,
(Vagharshyan A., Theory of State and Law. Lectures. YSU 2016) P. 192:
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When deciding on the role of defensibility principle and its place
in the sequential chain of legal regulation, it should be borne in mind
that the principles of the organization and operation of the public
authority and the legal system have different sources (forms) of
enshrinement. In this case, the new classification criterion of
principles emerges, which is the legal force of the legal form – the
normative legal act enshrining the principle, and its place in the
subordination of the normative acts. Under this criterion, principles
that are enshrined by the Constitution (constitutional) and other
normative acts, including the laws (sub-constitution) are possible. It
is obvious that, given the importance of the defense sector for us,
defensibility should be attributed to the status of constitutional legal
principle, and respective legal force. By doing so, it will confer the
nature of ascendency, supremacy and priority of the requirements
deriving from the principle of defensibility over legal and sub-legal
principles. Such a legal force is the ultimate legal guarantee of its
implementation and enforcement.
Thus, the enshrinement of the proposed defensibility principle is
necessary just because, in the long run, the state with a long-term
legal solution will acquire a new quality, defense capacity, and thus
be not only legal, social, democratic, but also defensible. The
Constitutional reservation is a guarantee that the principle will be
able to pave the way throughout the whole of the legal-political
turmoil, regardless of the political will and other subjective factors
that are quite influential in the governance process.
The implementation of any legal principle, provision in the legal
regulation mechanism, ranging from the creation to the enforcement
in a broad sense, apart from the guarantees (legal guarantees) also has
the need for general public and individual-human or conscious
guarantees. On the other hand, the requirements arising from the
principle of defensibility are concerned not only with the public
administration system, but also equally with the public and citizens
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of the country.1: Not only the Armenian state, but also the Armenian
people and RA citizens should be able to defend themselves. History
lessons suggest that the spiritual, moral and legal qualities of the
population are an important component in the national security and
defense system. There are two basic strategies: massiveness
("numbers") or "spirit”, which are used and applied in the eternal
struggle for survival. We were deprived of the first "pleasure" at the
time and we are deprived of that today. Consequently, the second
should the strategy of our existence. That is to say, the pledge of
survival of a small nation is a special national-patriotic spirit. This
special spirit will also give the organizational structure the result we
expect from history. In order to establish a spiritual, moral and legal
component of the national security and defense system it is necessary
to have a state policy. Patriotism and legal obedience are not natural,
rather shaped, temperamental and upbringing qualities.
As a result of knowledge, sophistication and volition, a new
psychological, intellectual-sensual-volitional form of nationalpatriotic stance emerges. This position is the individual's prejudice in
a way to perceive and evaluate the reality, public processes, and
willingness to act in accordance with the value system. The position
must reach a degree of conviction, turn into a person's inner plan and
action plan. With this unquestionable reality, any reform concept,
especially the public education system, should be taken into account
at all levels.
It is important to note that the constitutional principles can be of
several types: the first are the "fundamental principles of the
constitutional order" and then the principles relating to the separate
constitutional legal institutions are in the forefront. In order to apply
1

The applicability of these requirements to the citizens is conditioned by the
obligation to participate in the protection of the Republic of Armenia with the bearer
of responsibility prescribed by the Constitution. These constitutional obligations are,
in contrast to other obligations, only citizens. Non-citizens are not subjects of that
obligation.
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the legal requirements arising from the principle of defensibility to
the public authority structure and society (people) and citizens, the
principle should have the legal status and legal force of the "basis of
the constitutional order".
There is no legal- technical, or international legal obstacle to
such a resolution. Such a solution is the manifestation of the
sovereignty of the Republic of Armenia and the necessary
geopolitical and other peculiarities of Armenia.
The principles of the organization and operation of the state
apparatus have been elaborated, substantiated and put into practice in
the centuries-old history of the state apparatus. The principles
underlying the organization and operation of each state's state
structure have an objective and subjective arrangement.
The model of modern democratic, social and legal state
promotes the harmonization of the principles of the state system.
However, it should be borne in mind that specific conditions of the
real state may cause the circumstance of reviewing or completing the
principles. It is accepted in State science that the factors influencing
the formation, functioning and sustainable development of any state
are: economic conditions, the political system and the peculiarities of
the life, official, including the legal ideology, the basic principles of
the state structure, the political and moral-ethical qualities of the
society; problems and goals facing them, and so on. The scope of the
general principles of the state apparatus is also conditioned by
historic conditions, national composition, and cultural features of the
given state.
Factors that are crucial to the functioning and sustainable
development of the unified state system are also the acknowledgment
of the state in the modern era, its legal recognition, conditioned by
the state's foreign political status as well as the state's geopolitical
position. The latter two factors are essential for the construction and
operation of the third Republic of Armenia as well as the Artsakh
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Republic state system. For exampleª, the danger threatening Artsakh
as a state of sovereignty and territorial integrity is always the external
political factor.
Consequently, the main problem facing the Artsakh public and
the state is the defense of the country, the constant strengthening of
its defense capacity. In the ordinary course, any state carries on the
protection of the country. However, the extraordinary conditions of
Karabakh and the problem facing it, before the creation of
international legal guarantees of independence and territorial
integrity, are dictated by a substantial rearrangement in the state
constitution, not being satisfied by the implementation of the
conventional defensive function.
Thus, the specific conditions of the particular state and the
additional threats to it raise new challenges, the meaning of which is
one of the priorities of science. Considering the peculiarities and
geopolitical situation of the two Armenian states, we propose to
make theoretical reorganization of the state apparatus of the Republic
of Armenia and Artsakh and make the defensibility as a principle of
organization and functioning of state apparatus.
Opponents may argue that there is a theoretical contradiction
between the principles of defensibility and other principles of
organizing and operating the state system. Let's try to combine these
principles to prevent such judgments.
Does the normative content above the defensibility principle
contradict the principle of separation and balance of power? The
latter demands the structural, functional, personal separation of the
authorities through well-thought effective checks and balances. The
principle of defensibility makes it clearer the separation of powers in
the field of defense, as well as requires that the management of this
sector be secured in a centralized executive power system (in any
model), complemented by parliamentary legislation and oversight.
Each state body feels itself as a participant in the defense of the
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motherland and with liable, with a clear authority. We do not see any
theoretical and practical contradiction between these requirements
and the demands emanating from the principle of separation and
balance of power.
The next fundamental principle of the organization and
operation of the state apparatus is democracy or rule of the people.
Defensibility does not deny democracy, does not mean a militarized
state and society. It merely emphasizes and requires that the
democratic institutions, structures, and entities of a democratic state
comply with the normative requirements of the principle of
defensibility, that the democratic state should also be defensible and
the defense of the homeland is the whole nation’s and everyone’s
duty. Defensibility implies popular initiative and active participation.
We bring the example of the US to possible opponents. If we
judge the so-called modern democracy standards, it's hardly possible
for anyone to convince us and justify that the United States is not a
democratic country. However, along with the democratic character of
the US as a state, many authors describe it as a highly secure and
defensible one. Thus, the American author A. Shlesinger, exploring
the whole story of the United States and comparing it with other
countries came to a very interesting conclusion: “The foundations of
the state1, not the dynamics of the development of capitalism, have
led him to strive to have influence on the world ... Political and
strategic motives, national power and national security are endowed
with their own viability and power, independent of the ideological
system and property." 2
1

Arthur Schlesinger uses the phrase "Raisons d'etat", the most suitable translation
of which is "the foundations of the state." The foundations of the state by their
content are very close to the construction and operation of the state, so we can say
that the United States has given such quality to the logical principles of its creation
and functioning.
2
See Шлезингер-младший Артур М. Циклы американской истории. Пер. с
англ. М., 1992 (Shlesinger junior Arthur M. Cycles of the American History.
Translation from English. Moscow 1992), p. 688:
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The said justifies the claim that the principle of defensibility by
its nature and the normative content (requirements) can not contradict
to any one of the current principles of organizing and operating the
state apparatus, because the way of realization of all requirements is
the constitutional path of contemporary society's constitutional order,
consistent with the basics, provided that the essential requirements
for the principle of separation of powers are strictly observed.
Of course, the concept of social and legal state is the historical
and cultural achievement of the European peoples, reflection of the
distressful experience of political and legal life of more than a
thousand years. The distressful experience of the European peoples
had an inner aspect, it was an internal issue not an external one. The
outcome of the struggle against the inequality and for the freedom in
the domestic sphere became the three concepts of the state, which
were transferred to the constitutional regulation as the fundamental
principles of the state.
For Armenia and the Armenian people, the distressfulness has
an external aspect: all his historical misfortunes were the constant
attacks and strife of foreigners, which later turned into a foreigner's
yoke and oppression. Consequently, the reflection of our afflicted life
should become a concept of a defensible state, turn into the
fundamental principle of our basic law, and thereby provide a new
quality to social, legal, democratic state inherited from Europe.

24

CONTROLLED REALITY AND THE FICTION OF
FREEDOM: SYNERGY ALGORITHMS
Taron Simonyan1
INTRODUCTION
The present research is a try to bring to the light the current
transformations in socio-legal dynamics and freedom perception of
societies that are at the edge of accelerating developments. The
structure of the research is also innovative, as a new way of
presentation of ideas has been developed.
At first, two parallel realities have been discussed: social reality
and personal reality.
Each of the realities has been presented with its slogan/moto,
synergy algorithms that define interconnected dynamics within each
reality, and the final result of such dynamics.
In the second part of the research, the meeting of these parallel
realities has been presented with its possible two options of
bifurcation. For each option a separate rule, slogan/moto, and result
have been defined.
In the end, the author brings to readers’ attention to a paradox of
the current socio-legal changes and freedom perception. That is – a
current pattern of development in Human Rights and Fundamental
Freedoms, as well as Open/Information Societies, lead to the
opposite choice of denying them in favor of the social order and
security.
This denial is expressed in two options: primary denial and
hidden denial. If the primary denial is clear, in the hidden one, human
rights/freedoms, as well as open/information societies become a
fiction of the controlled reality.
1
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A. PARALLEL REALITIES
I. SOCIAL REALITY
Moto:
a. Development in the current western civilizational paradigm
is possible in information and open society.
b. The world is becoming smaller and faster with the
accelerating synergy of social material and energy/information.
All scientific researches show, now almost everything in social
reality changes rapidly. Moreover, all changes happen not in a
constant manner like changes, which are “having rest,” or changing
evolutionary and then sometimes grow in a revolution manner. The
new reality of social change faces acceleration every moment of time.
This brings to the notion that the border of revolutionary and
evolutionary changes disappears, or at least our perception of these
developments creates a feeling of acceleration of change in every part
of the social realm.
In other words, no one surprises from the increase ing
revolutionary pace of social change, and it becomes a norm, rather
than an exception.
As it was stipulated once: “the most striking feature of
contemporary life is the revolutionary pace of social change. Never
before have things changed so fast for so much of mankind.
Everything is affected: art, science, religion, morality, education,
politics, the economy, family life, even the inner aspects of our lives –
nothing has escaped1”.
Moreover, the law is not an exception, as it must fit the existing
social changes and try to regulate them effectively. “We live in a time
of continuous, extensive, some might say hyperactive law reform.
Law and development is merely a special application of this familiar
1

Lenski, Gerhard E. and Lenski, J. 1974. Human Societies: An introduction to
Macrosociology, New York: McGraw Hill, p.3.
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and pervasive notion. It is based on the same assumption, requires
the same leap of faith, and is subject to the same doubts and
reservations1”.
This is not socially bad or good. It is just a social reality or our
perception of what we call as such. For progressive developments of
societies, in general, it is a positive feature of current societies,
governed by globalization. For small, traditional societies or
communities it is a little bit dangerous, because of losing some parts
of identity in the process of accelerating adaptation to changing
requirements and features of overall environmental and spiritual
fluctuations, which they face in the globalization processes.
By saying globalization, I mean a complex orchestration of
factors, which ‘place political, economic, social, etc. systems in a
state of growing interconnectedness2’, and can be described, in
general, as ‘the increasing interconnections amongst things that
happen in the world3’.
Moreover, the challenge that comes from this is the adaptation
abilities of personal reality to that of social.
Not going in deep of every part of the mentioned ideas and
trying to make inductive inferences of what we call the empiric
practice of social reality, we can define some provisional patterns. I
call these patterns – synergy algorithms.
Moreover, the synergy algorithm of the current social reality is
the following:
1. More interconnectivity – more information/energy flow
2. More information/energy flow – more synergy
1

John Henry Merryman, Comparative Law and Social Change: On the Origins,
Style, Decline & Revival of the Law and Development Movement, The American
Journal of Comparative Law, Vol. 25, No. 3 (Summer, 1977), p. 464.
2
Jean-Bernard Auby, Globalization, Law and the State, Oxford and Portland,
Oregon, Hart Publishing, 2017, p.1.
3
David Goldman, Historical Aspects of Globalization and Law, in Catherine
Dauvergne (ed), Jurisprudence for an Interconnected Globe (Aldershot, Ashgate,
2003), p.43.
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3. More synergy – more change-acceleration
4. More change-acceleration – more unpredictable social
transformation
5. More unpredictable social transformation – More social
uncertainty
Results: MORE INTERCONNECTIVITY – MORE SOCIAL
UNCERTAINTY
This means that with every step of interconnectivity increasing
in the social reality we simply face the increase of social uncertainty.
II. PERSONAL REALITY
Moto:
a. One person can do everything.
b. A self-sufficient individual is the fundament and objective of
society.
As the current paradigm requirement (mostly Western) of the
world is individualism, the life is becoming more individual than
social / communal. We can see this tendency in parallel with the
growing importance of human rights and the development of their
protection mechanisms worldwide.
Since the French Enlightenment and the French Revolution, the
human rights protection has been becoming the core feature and new
essence of the existence of statehoods, as the last one has been
considered as the mechanism of realization and protection of the
natural law. By speaking about the Enlightenment here, we consider
it not as much as a historical period, “but a process of social,
psychological or spiritual development, unbound to time or place1”.
By the time of Voltaire and the Age of Reason, it had become
embedded in Western thought. Indeed, the Age of Reason is itself a
peculiarly progress-permeated notion. Reason was not a modern
1

Stanford Encyclopedia of Philosophy: https://plato.stanford.edu/entries/
enlightenment/
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invention, but in the ancient and medieval worlds, its principal
function was to demonstrate the truth of revealed knowledge, to
justify the state of man and society. What was new about the Age of
Reason was faith in reason as an agent of progress1.
This notion is very well developed in Kant’s essay on “An
Answer to the Question: What is Enlightenment?”2.
Moreover, human rights have become one of the general tools
for the globalization. And these two phenomena are becoming more
interconnected: one’s acceleration shapes the others speed. The
evidence can be found almost everywhere, “in the proliferation of
international legislation, the expansion of increasingly perfected
international protective measures, the international success of
‘ideology’ of human rights that underpins the same legislation and
measures”3.
These processes bring us to the reality that the Human Rights
Law becomes a very effective tool to promote globalization across
the world. Why effective? Because, even those states that are not
good enough in providing effective measure for human rights’
protection, speak through the principles of Human Rights Law and
represent themselves as a good protector of the same human rights. It
is noteworthy that the most widespread international treaties are
about human rights: the 1950 European Convention; the 1966 UN
Pacts on Civil and Political Rights and on Economic and Social
Rights; the 1969 American Convention on Human Rights; the 1981
African Charter on Human and Peoples’ Rights; declarations of
international organizations, other specific conventions, etc.
There is a sort of international consensus, as shown by the fact
that even at least democratic regimes strive to legitimize their actions
from the viewpoint of guaranteeing human rights, for instance
1

John Henry Merryman, ibid, p. 461.
Immanuel Kant, “An Answer to the Question: What is Enlightenment?”, 1784.
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3
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through the well-known maneuvering that we see within the UN
Commission on Human Rights or the Human Rights Council1.
When mirroring the human rights developments and current
globalization into individual psychology and sociology, the picture of
growing individualism emerges. That is a mean and the result of the
developments in human rights2.
However, the culture of individualism supposes not only the
existence of an effective system of human rights’ protection but also
humankind’s and individual’s “release from its self-incurred
immaturity3”.
In other words, individualism means that members of a society
have matured to a level, where they personally can present and
protect their rights and fundamental freedoms by using the existing
domestic and international mechanism. At the same time they do not
depend on the society of their origin very much but to a global
society. Moreover, if the domestic society tries to violate an
individual’s human rights, the global society with its mechanism
comes for help. This help can be expressed as just statements from
the international community (minimum), judicial decision, and acts
of other regional or international organizations or as an active act of
intervention into domestic affairs of a particular state for prevention a
wild scale violation of human rights (Doctrine of Humanitarian
Intervention4).
1

Jan Klabbers, Anne Peters and Geir Ulfstein, The Constitutionalization of
International Law, Oxford, Oxford University Press, 2009, p. 26.
2
For more: Thomas Hylland Eriksen, Multiculturalism, Individualism and Human
Rights: Romanticism, the Enlightenment and the lessons from Mauritius, In Richard
Wilson (ed.), Human Rights, Culture and Context: Anthropological Perspectives.
Pluto Press (1997), p. 173.
3
Immanuel Kant, ibid.
4
The Doctrine of Humanitarian Intervention has not been accepted by International
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existing practice in international affairs and states’ behavior towards the Doctrine
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For more: Ryan Goodman, Humanitarian Intervention and Pretexts for War, The
American Journal of International Law, 2006, Vol. 100, p. 107.
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This high level of individualism helps the states to drop from
themselves the burden of trustee/guardian for every-day protection of
human rights and act like “a night guardian”, because they have
already developed the self-organizing system of human rights
protection. And the core of that system is the individual, who knows
when, how and what to use it to protect his/her rights and freedoms.
By doing this, states transfer direct responsibility of every-day
protector (like controlling, all-seeing eye) to an individual – an active
citizen, and turn on the mechanisms in cases, when a particular
individual applies to the state.
All these processes leads to a situation, where the public
authority, having educated a good generation of self-sufficient
individuals capable for self-protection of their human rights/freedoms
through the same domestic and international mechanisms, is being
transformed from an active trustee and guardian to a passive
supervisor with less social/state control over the same individuals.
It is not good or bad, it is a reality of current social
transformations, or our perception of what we call as such, which
must be taken into account while considering personal reality in
them.
Again, not going in deep of every part of the mentioned ideas
and trying to make inductive inferences of what we call the empiric
practice of personal reality, we can define some synergy algorithms:
 More human rights/freedom - more individualism
 More individualism – less social/state responsibilities
 Less social/state responsibilities – less social/state control
Results: MORE HUMAN RIGHTS/FREEDOM – LESS
SOCIAL/STATE CONTROL
This means that with every step of human rights’ development
we have less social/state control over it.
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B. MEETING OF THE PARALLEL REALITIES
Taking into account the abovementioned two realities – social
and personal, we will need to consider them in the same boat floating
on the waves of time with all their complex interconnectivity and
synergy effects. This will help us to make clear the new possible
paths of modern law and its role in current social dynamics, as well
as in the new perception of statehood.
For this objective, I have defined two possible options of what
will happen when the meeting of two abovementioned - personal and
social parallel realities occur.
I. Option 1. LINER DYNAMICS
Rule: the Law on the Negation of the Negation
Moto: Security above all.
When rising social uncertainty meets declining social/state
control, current social organization demolishes, social chaos emerges,
bringing to a need for a new social order.
Rising Social Uncertainty + Declining Social / State Control =
Social Chaos (a need for a new social order)
In this option, public authorities see the danger of social chaos
and apply the rule of the negation of the negation. By doing this, they
start to fight against the rising social uncertainty and declining
social/state control.
However, how can they have an effective fight if they fight only
against the consequences? So, having a superior objective on their
way – security above all, they start to eliminate the causes of social
uncertainty and declining social/state control.
Apparently, they face the dilemma: in order to refrain from the
social chaos they must refuse from the initial objectives that they had
the beginning of the social transformation.
Moreover, in the case of linear dynamics, where the
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perceptional reality is not controlled and can be realized by a large
part of a society, the public authorities choose the elimination of the
initial objectives – Human Rights/Freedoms, Information/Open
Society, and turn to the superior objective – Security.
The fall of the initial Objectives:
 No Human Rights/Freedoms, No Information and Open
Society - No Sustainable Development
II. Option 2. NON-LINER DYNAMICS
Rule: the Unity and Conflicts of Opposites
Moto: Feeling of the freedom is enough.
When rising social uncertainty meets declining social/state
control, new tools of social control emerge, which keep human
rights/freedoms and the information/open society for a large part of
the society, but - in a fiction form.
Rising Social Uncertainty + Declining Social / State Control =
Emergence of the New Tools for Social Control in the existence of
Human Rights/Freedoms and Information/Open Society
In the second option, public authorities realize the productive
force of individualism and open/information society. They do not
want to sacrifice them in order to reach security and get out of danger
of social chaos.
They choose the rule of the unity and conflicts of opposites and
try to realize the complex interconnectivity of social-personal reality,
the complexity of non-linear dynamics in acceleration phases, and the
complexity that forms individual and communal perception of reality.
This is not an easy task, but it brings its results, when the very
small part of people that form the new social conciseness becomes
the new elite with super social/political/legal power. And no matter
who is in charge of high state offices.
Who controls the perception of reality, controls everything in the
society.
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This option again drops the initial objectives but creates the
fiction of their existence. For the large part of a society, it works.
Moreover, the results, which can be deduced from a real open society
with protected human rights and fundamental freedoms, are also seen
in this option.
The fall of the initial Objectives:
 The fiction of Human Rights/Freedoms, Fiction of
Information/Open Society - Sustainable Development
CONCLUDING REMARKS
In practice, we can see the examples of the abovementioned
cases.
For example, Option 1 is chosen by Russia, Belorussia, Turkey,
Middle East, Far East countries, etc.
This is an easy way to get security. However, it is full of danger
to go against sustainable development and to fix and close the society
in an immobile state with no hope of active developments.
Again, one does not need to evaluate the choice, whether it is
good or bad, because the authorities that choose the option of liner
dynamics sometimes have not any other choice, rather than lose their
perception of what they call national or in some cases - imperial
legacy.
That is the price that they have to pay in order to reach the initial
objectives. Some states have done so, the others – not.
As for the Second Option, the price that public authorities pay
for maintaining security, social order and for having sustainable
development is the process of making human rights/freedoms and
information/open society as a fiction. And no matter that there is no
freedom. Feeling of the freedom is enough.
This is not an easy task, because the same public authorities
spend unlimited resources in realization and control of the
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complexity of non-linear dynamics of the social-individual reality,
creating new features of governance, new paths of law and new
methods of influence upon the public and individual perception of
what we call reality.
The Western world with its economic/financial institutions
developed democratic, social, political and legal culture, ongoing
achievements in technology has taken this path of development
trying to combine the security with the initial objectives of the social
transformations.
Which option is good or bad, it is hard to decide, as the choice
between the Security (Social Order) without Human
Rights/Freedoms (Open/Information Society) and the Security
(Social Order) with the Fiction of Human Rights/Freedoms
(Open/Information Society) is a choice between two “evils”.
One thing is obvious. This is another choice that differentiates
the Western Legal Culture from that of Oriental.
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INTERSECTORAL AND INTEGRAL APPROACHES
AS A RESPONSE OF THE THEORY OF LAW TO
THE CONTEMPORARY ISSUES OF THE
IMPLEMENTATION OF LAW
Viktorya Ohanyan1
Decisions that are good for individuals can
sometimes be terrible for groups
«The Economist,» 7 September 20162
The realities of the 21st century bring new challenges to the law:
Kant’s “search for a definition of the law" is more than relevant
today. The concepts of law can be relatively true, comprehensive and
justified only for a particular period within certain paradigms. The
reason for this is not only the development of scientific thought but
also and mainly the dynamics of the change of the society. The
"pure" theory of law, attempts to understand the meaning of the law
without the in-depth examination of its interconnection and
correlation with the object of its influence - conduct, social
relationship, social realities - is like a football, where the player is
aware of the rules, follows them, applies the best tricks, but does not
see the gate. The legal reality of Armenia is full of examples when
the adopted legal regulation is "lawful" by its nature3, conforms to
all the rules of the legal technique, in other words, it is a legal rule by
form and essence, but, nevertheless, does not lead to any positive
1
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change in public life. Is it the role of the law to lead to such a change
or the principal function of the law is to ensure that social relations
are regulated?
The question is somewhat related to the
contradictions between legal positivism, jusnaturalism, and legal
realism approaches1, but is not identical to that issue and is discussed
from a different point of view in this article.
The traditional legal science values the law as a regulator. If we
sum up the qualitative aspect of the "regulatory" function, the
following features stand out: normativity, obligatory nature,
enforceability (positive paradigm), compliance to natural laws, values
and principles (natural-legal paradigm), formal equality, justice and
liberty (liberal-legal paradigm), compliance with the applicable
objective societal regularities (sociological paradigm), arrangement
based on individual and collective psychological/emotional/
unconscious motivations (psychological paradigm). However, it
should be noted that all these legal concepts mark the pre-classical
and classical period2 of the theory of law as a social science. In all
these paradigms, the principal subject of the law, i.e., an individual
plays a minimal role in the process of law formation, the law by its
essence and content is eventually deemed to be predetermined,
caused by numerous objective and subjective factors, but not
dependent on the addressee of the law. A human, being a subject of
right, is an object of the law by demonstrating certain conduct in
social relations.
It is difficult to disagree to the idea that the traditional legal
science with its pre-classic and classical paradigms lags far behind
the processes that take place in natural sciences, as well as in certain
social sciences, which suggests that the scientific context of the “law”
1
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phenomenon is not always compliant with the social-legal reality of
the 21st century. In the center of contemporary science is relativity
and a man as a creative creature, and not an object. Therefore, within
the contemporary legal science, the theory of law should review the
new qualities of the law, in particular,
- the regulatory potential, capable of leading to socially
significant changes and creating conditions required for the full and
effective implementation of human rights for everyone,
- a complex system and an element of a complex system
regarding interrelation and interconnection with other elements (e.g.,
social norms);
- formation of law for a human, but also due to and through a
human, and evaluation of necessary and incidental effects of multiple
determinants influencing this process.
Scientific
justification
of
this
and
other
vital
aspects/developments is impossible within the traditional legal
science. Moreover, the efforts to "clean" the legal science from
elements of other sciences at times result in complete detachment of
the theory of law from life and exclusion of the possibility of
practical application of its achievements. As Romashov distinctly
points out, "We, the theorists, aspiring to the “pure law," eventually
turn into the scholastics of legal science, which leads to the lack of
interest in our scientific achievements both by the representatives of
other legal sciences and practicing lawyers."1 There is a profound gap
between the science and practice, and we all face today the challenge
of recognizing and overcoming this gap.
The developments of legal science over the recent decades have
shown that the law is really viewed as a complex system and,
therefore, cannot be thoroughly studied regarding its impact on social
relations, unless it becomes a subject of interdisciplinary research. In
1
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the modern world, where everything is interconnected and all
elements are in the synergy processes, the role, significance and
potential of the law as a social regulator should be justified anew
from the point of such approach and methodology, and finally, a new
paradigm of the law theory, which is in tune with the theory of
complex systems and the dictates of modern reality1. The search for
the meaning and content of the law continues today with the use of
the theory of probabilities, game theory and other
mathematical/economic tools, within the social norms and social
doctrines on social change, with the use of gestalt psychology and
other scientific achievements. This approach has led to some
developments within the theory of law. Some theorists have put
forward new paradigms of the theory of law, such as the
communication theory and concept2 of law, in which the integral
approach to the law takes a new meaning. The theory of law is also
developing dynamically. In any case, even irrespective of prevailing
paradigms, it is indisputable that theory of law can only benefit in a
broad sense by using the theories, methodology, and tools for
examining behavioral and social relations externally manifested in
other branches of science.
Let us, for instance, refer to the game theory deemed as a branch
of mathematics. Its application in economics, international relations,
and sociology have already a decades’ history. The game theory in
social sciences serves as a tool for prediction. The object of law
impact is the conduct; thus, from the perspective of implementation
1

Taron V. Simonyan, “Nash Equilibrium as a Mean for Determination of Rules
of Law (for sovereign actors)”, Journal of Scientific Articles dedicated to the 80th
anniversary of the Faculty of Law (YSU), p. 19:
2
Polyakov A.V. Communication conception of law (genesis and theoretical-legal
substantiation), dissertation for candidate of degree of doctor of law science in the
form of a scientific report. St. Petersburg, 2002, including Arkhipov S.O.
Communicative theory of law A.V. Polyakov. Russian law Journal, 2016, N.4, Pages
20-27; Kravits V. Legal communication in modern law systems (theoretical-legal
perspectives). Jurisprudence, 2011, N.5, etc.
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of the law, it is essential to predict which of the possible options of
behavior will be selected by the participants of the social relationship
regarding predetermined legally acceptable standards of behavior.
Interestingly, the application of the achievements of the game theory
to social relations pursues the very goal of predicting, rather than the
goal of verification of behavior options with mathematical accuracy1.
In parallel with the development of law, the processes of prioritizing
human rights, the victory of liberal-democratic values, the
development of rule of law and civil society concepts, recognition of
an individual as a legal being and member of self-managed, selforganized civil society expand the optionality and diversity in the
law, under which the prediction of the regulatory effect of the law is
becoming more critical.
There are some works on the use of the game theory in the law,
where the use of the concept of the game theory is justified in all
cases where the participants of the game (in our case, social
relationship), i.e., independent decision-makers, presumably act
reasonably and rationally2. The presumption of acting independently
and reasonably (with the awareness of his/her rights and legitimate
interests) is also based on lawful conduct, because the latter is linked
to such "conscious" categories within the theory of law as legal
consciousness (especially legal ideology) and legal culture.
Therefore, when applying the game theory in law, the social
relationship as a matter subject to legal regulation is viewed as a
game that enables to forecast and analyze the conduct of legal beings.

1

Jessie Bernard, “The Theory of Games”, American Journal of Sociology 59
(1954), p.412, reference according to Richard Swedberg, “Sociology and Game
Theory: Contemporary and Historical Perspectives”, Theory and Society, Vol.
30, N. 3 (June 2001), Page 305:
2
Morten Hviid, “Games Lawyers Play?”, review of “Game Theory and the Law”
by Douglas G. Baird, Robert H. Gertner and Randal C. Picker, Oxford Journal of
Legal Studies, Vol. 17, No. 4 (Winter, 1997), Pages 707-708:
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Within the game theory, the idea of the equilibrium1 proposed
by John Nash is perhaps of particular interest regarding the problem
of implementation of the law. According to Nash, in a noncooperative game, i.e. such games where players have no opportunity
to reach an arrangement or there is no active mechanism of
implementing any arrangements, there is always a combination of
players’ strategies in which the player cannot have a better strategy
and better result without changing the other player’s strategy. This
condition is called “the Nash equilibrium” and it has a stable nature,
since in terms of the game when everyone pursues his/her interests
and acts independently, the Nash equilibrium is the most beneficial
and safe condition for everyone where the risk of harm caused as a
result of other players’ actions is minimal. Everyone makes the most
beneficial decision for himself/herself based on his or her predictions
about the conduct of others. Admittedly, the Nash equilibrium is
NOT the best thing for each player.
Moreover, for the whole group, it may also be negative. The
point is that a better result is possible only if the participants in the
game cooperate for the common and the better for each one. This is
not possible in a non-cooperative relationship.
The concept of the Nash equilibrium applies to such social
relations, the participants of which have the possibility of selecting
specific options of conduct, subject to restrictions under the standards
of law. In other words, the Nash equilibrium is applicable to social
relations regulated under the dispositive legal rules. Moreover, in
consideration of the assumption that the law is only one element of
the socio-normative regulation system, and the people's behavior is
directly or indirectly regulated or exposed to other elements of the
system, in particular, the impact of social norms, the choice in the
spectrum of legitimate and non-legitimate conduct, even in the case
1

The theory of the Nash equilibrium is widely used in economics and sociology. Its
author John Nash was awarded the Nobel Prize in 1994.
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of imperative norms can also be explored through the lens of game
theory.
This judgment can be discussed based on the examples below.
A judge holds a case where one of the parties is the judge's
neighbor. The judge does not withdraw herself from the case. The
other party files a motion for self-withdrawal.
Behavior options for the judge:
- accepting the motion and withdrawing from the case;
- rejecting the motion and continuing the examination of the
case.
Behavior options for the party who files the motion:
- appealing the final judicial act with the Court of Appeal on the
grounds of lack of impartiality;
- applying to the entity who has the authority to initiate
disciplinary proceedings against a judge in the Supreme Judicial
Council with a motion to initiate disciplinary proceedings against a
judge by a violation of the Rules of Conduct by the judge.
Since the party at that stage of a relationship has made the only
step that was available for him/her within the legal regulation – i.e.,
filed a motion for self-withdrawal of the judge, and no change in
strategy can be made at this point, let’s consider the most optimal
options1 from the judge's viewpoint:
a. high profile of the profession of a judge in the society makes
her be perceived as not having a right to err: if the judge withdraws
only following the respective motion by the party and not
proactively, an impression will be created that the judge was trying to
conceal her failure to be impartial or is not sufficiently aware of the
1

In this or other examples the options of conduct are discussed not from the
perspective of legality but from the standpoint of game theory which presumes that
everyone in the game acts independently, in his/her own interests. In the given case,
the judge’s interest is that violation of the rules of conduct by the judge - failure to
withdraw voluntarily when the grounds for withdrawal are in existence, does not
lead to negative consequences for the judge.

42

law and the rules of the judge's conduct, which would have a
negative impact on her reputation. In that light, the judge had already
committed a violation by failing to withdraw when there were
grounds of self-withdrawal. The probability of unfavorable
consequences for the judge in these circumstances is 100%.
b. if the judge continues to try the case, the party may not appeal
the judicial act with the Court of Appeal in case judicial act is passed
in his/her favor. Even if appealed, the Court of Appeal may not find
that there was a basis for self-withdrawal, or the entity is initiating
disciplinary proceedings against the judge may fail to accept the
application because it was not sufficiently justified, etc., etc. Thus,
the probability that the judge will face unfavorable consequences is
much smaller than 100%.
It is more than likely that the judge in a given situation will
choose not to withdraw, and this strategy, taking into consideration
the interests and capabilities of the parties, will create the state of the
Nash equilibrium within the given relationship.
Does the state of the Nash equilibrium within legal frameworks
contribute to the full implementation of the rule of law, that is, the
social good that serves the norm? It is obvious that the choice of a
judge is not a legitimate conduct, at which legal regulations ensuring
the judge’s impartiality are aimed; moreover, such situation is far
from the real social benefits which were to be shaped as a result of
regulation - the public's trust in the impartiality of the judicial system
and the victory of the interests of justice. Under the Nash
equilibrium, everyone operates in a "beneficial" way, but the interests
of the group (in our case – the interest of society at large to enjoy the
protection of the human right to fair trial) suffer.
So where is the problem? The existing legal regulations are clear
on the grounds and procedure for self-withdrawal of the judge, rules
of conduct for judges and mechanisms of implementation thereof. On
the one hand, if we take into consideration the existing regulations
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from "legality", those do not anyhow violate the general principles of
law, do not contradict the Constitution and international standards.
Legal regulations have been adopted in accordance with the
established procedure, all the methods and tools (public hearings,
professional discussions, legal assessment of regulatory influence,
etc.) have been applied and maintained in the process of their
formulation, aimed at ensuring that the content of legal order will be
further implemented in social relations. However, the regulatory
function of the law is not being implemented in practice. And a
systematically non-implementable regulation is nothing but an
illusion of law. It is also evident that such result occurred because of
the legal regulation, the validity of which had not been assessed from
the point of view of the determinants of social behavior of people,
motives, and the promoting and impeding factors. The legal
regulation did not consider the fact that Nash equilibrium is an
objective regularity.
The new norms jurisprudes seem unanimous in accepting the
basic economic premise that people act exclusively (or pretty much
so) to maximize self-interest, which leads them to prescribe the
arrangement of norms in ways that will best channel that type of
behavior in order to maximize the common good 1. A clear and quick
solution to this issue is also of importance because people, as a rule,
tend to apply again and again the behavioral patterns that once again
yielded positive results regarding fulfillment of their interests2.
Moreover, multiple users can form a social norm, the further
overcoming of which will not be easy through legal rules.
If one approaches this problem with this logic, it could be
concluded that examining possible predictive behavior options of
potential parties of social relationships and the point of Nash
1

Lawrence E. Mitchell, “Understanding Norms”, The University of Toronto Law
Journal, Vol. 49, No. 2 (Spring, 1999), Page 189:
2
Robert Axelrod, “An Evolutionary Approach to Norms”, The American
Political Science Review, Vol. 80, No. 4 (Dec., 1986), Page 1096:
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equilibrium
of
that
relation
would
provide
the
policymakers/lawmakers with valuable information which could be
used in the process of lawmaking. Based on this information one
would be in a position to propose such legal regulation that would
lead to the shift of the point of Nash equilibrium by
outlining/motivating additional options of possible behaviour, or
provide for a cooperative regulation, since the cooperation itself
discards the Nash equilibrium state and leads to a better result and a
greater good for each side. Back to our example, let us imagine that
the legal regulation provides for another procedure of discussion and
resolution of withdrawal motion. Besides the judge, the motion
anonymously (through the IT system of the judicial system) is
provided to two more judges at the same time for consideration
thereof, each of whom ought to propose his/her own option for
resolution of the motion, which is sent to the judge hearing the case
and to the party who filed the motion. In the case at least one of them
finds that there are grounds for withdrawal, the judge who is in
charge of the case must withdraw. In case of such regulation, the list
of behavioral options for the judge and the likelihood of adverse
effects change. The judge is conscious of probable recognition of the
existence of grounds for withdrawal by other judges, if she fails to
recognize that there are grounds for withdrawal and rejects the
motion, a question will immediately arise about her impartiality or
professionalism, which may have a preventive effect and motivate
the judge to voluntarily withdraw when there is a ground for that,
without awaiting the motion of the party. Such a practice would help
build confidence regarding the impartiality of the judicial system.
Within the scope of this article, our goal is not to propose a
change in the procedural legislation or the rules of judicial conduct.
On the contrary, the need for such a change should be seriously
examined by studying the judicial practice, the psychological
peculiarities and corporate culture of representatives of the judicial
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corps, public trust and other issues. The example just illustrates that
without preliminary evaluation of the psychological, informational,
social, economic effect that the legal regulation would have upon the
participants of the social relations by its form and content, it will not
be possible to predict the success/failure of implementation of a legal
rule. This can be demonstrated through many other examples which
cannot be thoroughly analyzed in the scope of this article.
In conclusion: the traditional legal science does not give an
answer to the question what the quality of legal regulation is, and by
what criteria it is possible to measure it. Legal science studies the
phenomena of “social relations regulator,” “legitimate behaviors” and
“social regulation system” in the context of the very legal
characteristics. As already noted, such a linear, sectoral approach no
longer gives an opportunity to study all aspects of the issue of
implementation of the law as a complex system. Thus, the conditions
for the creation of desirable public good through legal regulation of
social relations should be the subject matter of research by the theory
of law in the interconnected contexts of lawmaking and
implementation. To do that successfully the theory of law should rest
upon methodological and instrumental achievements of other
sciences by adapting them to the peculiarities of legal reality.
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NATURE OF RELATIONS BETWEEN THE
CONSTITUTIONAL COURT AND LEGISLATIVE
AUTHORITY IN THE REPUBLIC OF ARMENIA
Karen Amiryan1
The world's first constitutional court was set up in 1920. This
incomplete centennial experience has undeniably proved that the
institutions of constitutional justice are a mandatory component of
the legal State and are called upon to play a significant role in
guaranteeing the supremacy of the Constitution and law2.
Its main mission predetermines the role of the authorities of
constitutional justice in general and their relation with state
authorities, that is, ensuring the supremacy of the Constitution
through constitutional justice. At this Conference, the relevance to
the relations between the authorities of constitutional justice and the
legislative authority is conditioned by the circumstance of
identification and adequate assessment of the functioning of the
systems of separation of powers and checks and balances within the
framework of relations between those authorities.
In Armenia, the relations between the Constitutional Court and
the legislative authority (the National Assembly) are first of all
conditioned by the current constitutional regulations. Thus, regarding
the periods of adoption of the RA Constitution and making
amendments to it, the relations between the Constitutional Court and
the legislative authority can be classified into 3 main periods:
1. 1995 - 2005
1

Candidate of Legal Sciences, Assisting professor of the Chair of Theory and
History of State and Law of the Yerevan State University. Chief specialist of Legal
advisory department of the Staff of the Constitutional Court of the RA. E-mail:
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G. Harutyunyan, A speech dedicated to the 20th anniversary of the Constitutional
Court of Armenia, page 1, http://concourt.am/armenian/structure/president/articles/
speech20-2016.pdf
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2. 2005 - 2015
3. 2015 – to present
In this regard, let me make several comparisons:
According to the RA Constitution of 1995, it was the President
of the RA and the National Assembly to appoint the Member of the
Constitutional Court, and the National Assembly appointed the
President of the Constitutional Court upon the proposal of the
National Assembly Speaker from the Members of the Constitutional
Court. The Constitution also stipulated such regulation with
amendments of 20051.
There is an exciting peculiarity concerning the termination of the
powers of judges of the Constitutional Court. According to the
Constitution of 1995 and the Constitution with amendments of 2005,
it was the legislative authority to decide on the termination of the
powers of judges of the Constitutional Court appointed thereby, and
the Constitutional Court was an authority giving an opinion on that
matter. Now, according to the Constitution with amendments of
20152, the Constitutional Court is empowered to resolve the issue of
termination of the powers of judges of the Constitutional Court. The
legislative authority raises that matter in the Constitutional Court
acting as an applicant. The Constitution stipulates that the legislative
authority may apply to the Constitutional Court by the decision
adopted by at least three-fifths of votes of the total number of
deputies.
Along with the constitutions, the scope of applicants from the
legislative authority applying to the Constitutional Court has been
extended. According to the Constitution of 1995, at least one- third of
deputies may apply to the Constitutional Court, and according to the
1
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Constitution with amendments of 2005, the scope was extended. The
National Assembly and at least one-fifth of deputies were entitled to
apply to the Constitutional Court.
In 2015, constitutional reforms took place in the Republic of
Armenia which also referred to the functions of the Constitutional
Court, as well as its formation, powers and the scope of entities
entitled to apply to the Court. Therefore, we attach great importance
to the theme to be introduced in the report in the light of new
regulations defined by the Constitution with amendments of 2005.
Thus, we consider it essential to examine the following issues:
- level of involvement of the legislative authority in the
processes of the election of the judges of the Constitutional Court and
terminating their powers,
- legislative authority as an entity entitled to apply to the
Constitutional Court,
- assessment of the constitutionality of laws by the
Constitutional Court,
- implementation of the decisions of the Constitutional Court
by the legislator, obstacles to the implementation and possible ways
of overcoming them, as well as the impact of decisions of the
Constitutional Court in the domain of legislative policy.
1. According to the RA Constitution with amendments of 2015,
the National Assembly shall elect the judges of the Constitutional
Court by the decision adopted by at least three-fifths of votes of the
total number of deputies for a 12-year term. The Constitutional Court
shall be comprised of 9 judges, and 3 of them shall be elected upon
the proposal of the RA President, another 3 – the Government, and
the other 3 - the General Assembly of judges. The General Assembly
may propose only judges. The same person may be appointed as a
judge of the Constitutional Court only once. The Constitutional Court
shall elect the President and the Vice President of the Constitutional
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Court from among its judges for a 6-year term and without the right
to re-election.
2. The relations between the Constitutional Court and the
legislative authority are also conditioned by the fact that the
legislative authority acts as an entity entitled to apply to the
Constitutional Court. So according to the RA Constitution with
amendments of 2015, the entities entitled to apply to the
Constitutional Court shall be as follows:
1) The National Assembly, in the following cases:
 For deciding on suspension or prohibition of activities of the
political party,
 For providing a conclusion on the grounds for impeaching
the President of the Republic by the decision adopted by a majority
of votes of the total number of deputies.
 For resolving the issue on the termination of the powers of
the judge of the Constitutional Court by the decision adopted by at
least three-fifths of votes of the total number of deputies.
2) At least three-fifths of the total number of deputies, in the
following cases:
 Determining the conformity of laws, resolutions of the
National Assembly, decrees and orders of the President of the
Republic, decisions of the Government and Prime Minister and sublegislative normative legal acts with the Constitution,
 Resolving the disputes between the National Assembly and
other constitutional authority on their constitutional powers,
 Deciding on terminating powers of the judge of the
Constitutional Court,
3) National Assembly Faction - for disputes related to the
decisions on the results of a referendum and elections of the
President of the Republic,
4) National Assembly – on the issues of constitutional
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amendments, membership to international organizations or changing
the territory.
5) Council of the National Assembly - on deciding on the
termination of the powers of the deputy.
Moreover, in the cases mentioned in Points 1, 2 and three
applying to the Constitutional Court shall be considered a right, and
in the cases mentioned in Points, 4 and five applying to the
Constitutional Court shall be considered an obligation.
The fact that the Constitutional Court shall be entitled to resolve
disputes between constitutional authorities, including the legislative
authority and other authorities on their constitutional powers and
determine the issue on the termination of the powers of the deputy, is
a brand new reality in Armenian constitutional justice. There shall be
no alternative means for the resolution of disputes between
constitutional authorities on their constitutional powers. It is a
guarantee for stabilization of the balance between different branches
of government and the exclusion of exceeding constitutional powers,
which shall be ensured by the Constitutional Court. Referring to the
issue on termination of the powers of the deputy by the judges of the
Constitutional Court, it should be mentioned that such constitutional
regulation is aimed at excluding the termination of powers of any
deputy upon unreasonable or arbitrary interpretation based on
political interests. At the same time, the legislative authority is a part
of this process. It has been constituted at constitutional level that at
least one-fifth of the total number of deputies and the National
Assembly Council shall be considered as the entities entitled to raise
the issue of termination of the powers of the deputy; and the power to
decide on that issue shall be provided to the Constitutional Court.
3. The third aspect of the relations between the Constitutional
Court and the legislative authority - i.e., the assessment of the
constitutionality of laws by the Constitutional Court – should be
examined from the perspective of the principle of public-legal
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liability. The Constitutional Court has adopted many decisions which
act as examples of positive and negative public-legal liability.
The research of the decisions of the RA Constitutional Court
states that negative liability is expressed only through declaring the
challenged provisions contradicting the Constitution and void. The
Constitutional Court considered the issue of constitutionality of 572
provisions of disputed acts on the issues stipulated by Point 1 of
Article 100 of the RA Constitution, as a result of which the
challenged 145 provisions were declared conforming the
Constitution, 10 acts in whole and 186 provisions of the challenged
acts were declared conforming the Constitution by the certain
constitutional-legal content revealed by the decision of the
Constitutional Court, 2 acts in whole and 175 provisions of the
challenged acts were declared contradicting the Constitution void.
About the legislative authority, the Constitutional Court examined
the constitutionality of 81 laws and the norms therein (the research
includes the decisions adopted from the day of the functioning of the
Constitutional Court till 7 February 2017.)
Such public-legal liability is called negative since it is the
negative consequence which arises for the legislative authority when
it fails to fulfill or improperly fulfills its constitutional liabilities.
According to Points 1 and 2 of Article 5 of the RA Constitution, the
Constitution has supreme legal force. Laws must complet with the
Constitution. In case of negative liability, the legislative authority
appears to fail in its primary function, i.e. the law-making activity,
and adopted provisions contradicting the Constitution. By negative
liability, the Constitutional Court declares the challenged provisions
contradicting the Constitution and void, and in the result, those
provisions are pushed out of legal circulation and cannot regulate
public relations. Provisions declared contradicting the Constitution
shall lose legal force, and in case of preliminary constitutional
control, the latter even do not enter into force. The analysis of the
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provisions declared contradicting the Constitution shows that
unconstitutionality is mainly conditioned by improper and
incomplete legal recognition, definition, maintenance, guaranteeing
and protection of human rights and freedoms, which are, in their turn,
consequences of legal gaps, legal uncertainty and impreciseness of
margin of discretion.
As for positive public-legal liability, it is important to mention
that the study of the decisions of the Constitutional Court states that
those are the decisions where the Constitutional Court declared the
challenged provisions in conformity with the Constitution or declared
in conformity with the Constitution in the framework of legal
positions expressed by the Court. The RA Constitutional Court
adopted more than 80 decisions and by the legal positions expressed
therein the Court imposed positive liability on the legislator, i.e.,
defining new relevant regulations thereby eliminating current
shortcomings in the legislation, which carry real hazard of violation
of constitutional human rights and freedoms both separately and in
the integrity of distortion of legal practice.
4. The nature of relations between the Constitutional Court and
the National Assembly is conditioned also by the nature of the
decisions of the Constitutional Court and the content of legal
positions expressed therein. The examination of the decisions of the
Constitutional Court states that:
a) the Constitutional Court points out the legal measures
necessary for the implementation by the legislature (absolute
position). By saying absolute, we mean the cases when the
Constitutional Court specifies and precisely records the importance
of legal or other measures (including organizational-technical), rather
than generalizes them.
b) the Constitutional Court generalizes the importance of legal
or other measures and does not specify them, and those new legal
regulations mainly refer to the definition of guarantees or precision of
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regulations and necessary regulations deriving from the principles of
law (general position),
c) the Constitutional Court draws the legislator’s attention to the
expediency of current legal regulations, necessity of filling in the
gaps in the legal regulations, harmonization of regulations with the
principle of the rule of law (legislator’s discretion),
d) the Constitutional Court declares the challenged provision
contradicting the Constitution and at the same time delays the period
for its abolishment. Thus the legislature assumes a positive liability
for the implementation of the decision of the Constitutional Court.
The Constitutional Court adopted about 15 decisions by now
(DCC-753, DCC-780, DCC-782, DCC-873, DCC-929, DCC-930,
DCC-943, DCC-984, DCC-1121, DCC-1127, DCC-1142, DCC1256, DCC-1271, DCC-1289, DCC-13251) and taking into
consideration that the abolishment of norms declared contradicting
the RA Constitution at the time of publication of the decision will
inevitably result in disruption of legal security due to the cancellation
of those norms, in the final parts of those decisions the Constitutional
Court defined a deadline for the abolishment of unconstitutional
norms, urging first of all the legislative authority to fulfill the
requirements of the decision of the Constitutional Court. Namely, by
defining a deadline for the abolishment of unconstitutional norms, the
Constitutional Court charges the legislature with a positive liability
and outlines necessary measures to be taken by the latter.
Implementation of the decisions of the Constitutional Court
plays an essential role in ensuring the integrity of constitutional
justice. The issue of implementation of the decisions of the
Constitutional Court has become the nowadays challenge, especially
in the countries of a new democracy. It is becoming a broadly
discussed topic at various national and international conferences.
1

http://concourt.am/english/index.htm

54

By the RA National Assembly Speaker’s order, a working group
was established in 2008 for drafting appropriate bills following from
the decisions of the Constitutional Court, and the working group
comprised of representatives of several Standing Committees of the
National Assembly, the Staff of the National Assembly, the Ministry
of Justice and the Staff of the RA President. The working group
should have submitted draft laws following from the decisions of the
Constitutional Court on a monthly bases.
Examining many opinions on possible mechanisms of
implementation of the decisions of the Constitutional Court, we find
that in practice the following measures should be taken:
- the legislative authority must provide information on the
implementation of the decisions of the Constitutional Court each year
and mention specific steps taken for each decision, discussions
organized in certain Standing Committees, number of submitted draft
laws, number of amended or added laws,
- the implementation of the decisions of the Constitutional
Court must become the daily activity of the Standing Committee on
State and Legal Affairs of the RA National Assembly.
It was evident that even in case of the perfect legislation and
procedures providing the implementation of the decisions of the
Constitutional Court, the effective implementation of those decisions
cannot be guaranteed unless necessary and sufficient constitutional
environment is formed for that. As rightly said, constitutional control
may be effective only in case of necessary and sufficient functional
balance. The functional role of the legislative body is also
emphasized in this context1.
However, nevertheless, it is also obvious that, as long as the
level and tempo of implementation of the decisions of the
1
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Constitutional Court are not corresponding to the desired, as long as
necessary legal environment and political thinking still need to be
sustained - if there is a potential and possibility to do some positive
and sustainable progress in ensuring the implementation of the
decisions of the Constitutional Court by legislative and institutional
changes - it is necessary to urgently bring them to life.
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SYSTEMATIZATION OF CONSTITUTIONALITY
Vardan Ayvazyan1
If we set a task to monitor the world order, the flow of the events
both on a global scale and on the domestic level would largely be
reminiscent of the chronology of war news, which cover not the
national and global welfare gains and development, but rather the
conflicts most of the time.
In this regard, the arising conflicts are not prevented or resolved
on the plane of the defined legal realm. Instead, an extremely
dangerous trend of situational inflammation of the existing conflicts
is observed, which is being implemented with the use of forceful
decision-making regime inherent of the wartime law. As a striking
example of the abovementioned, we may refer to the current crisis in
the Korean Peninsula, to the Middle East region, the uncontrolled
global migration, the disruption of integration processes and the
elimination of the systematic initiatives on the harmonious and
consistent development of world community and world order,
changes in European Union’s challenges (Catalonia, Hungary,
Poland), international terrorism, accompanied by recurrences of local
organizations and relapses of turning into pseudo-governments
(ISIL); an increase in interracial uncontrolled clashes, sanction policy
in the economic sphere, which in essence buries the concept of the
legal globalism and paralyzes the already existing institutions, such
as International Monetary Fund; the right of self-determination
within the framework of political coalitions that comes to replace
international law; the international and local conflicts; the fall of UN
role and authority in solving the humanitarian disasters and
cataclysms, and so on. All of these is not yet the complete list of
conflictology state on the modern world’s map.
1
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Observing all these through the prism of law (the theory of state
and law), one can argue that the world is in a systemic crisis, and the
regulation of global processes is in systemic conflict.
Within the scope of the Comprehensive research on the origin of
the Systemic Conflics of the Constitutional and Legal regulation, we
have published a number of scientific articles, aimed at coordinating
the methodological tools within the framework of newly emerging
scientific discipline of “Legal Conflict”. This article is a logical
supplement to thematic analytical blocks of these scientific articles1.
One of the practical targets of the Legal conflictology is the
description of the current state of the world order within the format of
the required scientific capacity and analytical equivalence of legal
monitoring.
As the world order, as a legal object or object of law, is
predetermined at its core by systemic interactions within interstate
relations, under the conditions of the Globalization revolution, as an
established fact, the use of such terminology aggregates like
“Humanity” and “World Community” becomes a top priority.
The work of one of the most original political philosophers of
modern Europe “The State” by Anthony de Jasay begins with the
following expression: “What would you do if you were a state?” If
1
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Выпуск №3 2016 г. (Conflicting Nature of Incompleteness in the System of
International Law: Problems in the Russian Legislation. Moscow, issue #3 2016)
page 242-248.
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this question was changed into “What would you do if you were
humanity?”, then the answer would be the following postulates,
which constitute the system technique of constitutionalism.
- Humanity should responsibly and unambiguously realize that
its survival and vital activity cannot be of non-systemic nature and be
in an uncontrollable self-shaping mode, and within the framework of
global civilized existential system should call to life the collective
existence of the global community, acting in conformity with the
equivalent effective structures of legal regulation.
In the case of adoption of the above-mentioned postulate,
humanity acts as the bearer of the intelligence with immanent legal
consciousness, on the basis of which the legal genesis and legal
formation process is put into action, in which the legal personality of
the international community, as an object of legal fixation within the
framework of the existential system, is formed. In this case, the legal
metric is bound by the principle of compulsory reasoning, the system,
as an objective beginning of substantial basis of any existence, and
systematization as a mandatory feature of societal form of existence,
which acts as a primary expression of legitimacy, within the
framework of constitution. Legitimacy, as a legal criterion, puts into
force the constitutionality act, establishing the legal status both of the
humanity and the international community as legal entities.
It should be noted that the legal content of Legitimacy lies in its
special “Supra-hierarchism” over all other legal entities, as it acts as a
“Systemic Censor”, which defines the “Legal Status” of the law with
any of its manifestation both in itself (i.e., on a category level, where
criteria are required, which define the cases where Law has the right
to be Law, and cases where it doesn’t have that right, i.e. the format
of how the right should be to have the right to be Law) and in the
feature of compliance of legality (as the operational level of
legitimacy manifestation) of all legal regulation objects (including
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the complex social process and international community).
At the same time it is necessary to underline the category of
“Constituition”, its meaning as a basic toolkit for law formation and
construction material in the field of functional manifestation of the
law as a system. And in that sense, the ”Constituition” should be
viewed not only as an analytical act, but a legal act as well. In this
sense, the “Constituition” acts accordingly as a system-andtechnology aggregate, which carries out the technological process of
system formation in the synthesis of analysis and law (analytical
law). Therefore, the “Constituition” is not just a mere fact record.
When viewed on a scale of a separate statehood, this postulate
comes into force through the expression of public will. Here the
people act as the bearer of the immanent right, confirming the
conceptual model of the existential system. This model, on an
unequivocal formalism level, fully and presentably describes and
explores the value system as a legal fixation object, on the basis of
which the operating model of the existential system should be
elaborated, applying the legal space, where both the society and the
state, being founded by the latter (with the legal fixation of its
operational mission and authority), as well as the legal regulation
system of complex public processes should be accommodated.
This is the first constitutional act of law formation, resulting in
the formation of legal space that regulates the governed existence in
the value coordinates system, by incorporating the society therein,
thus obtaining juridical legitimacy. Thus, the Hegelian “right and
non-rights”1 threshold is defined, and the occurrence of the content
action exposure of the law takes place.
This is the most basic aspect the second postulate is being built
upon.
1

See Георг Вилгельм Фридрих Гегель, Философия права, Академия наук
СССР, Институт Философии, издательство “Мысль”, Москва, 1990 (Georg
Hegel, Philosophy of Law. Academy of Scencies of USSR. Institute of Philosophy.
Moscow 1990).
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Humanity should have the will and functional capability to build
its existential system as a complex technological process, involving
the construction of all subsystems, the systemic interaction of which
results in ensuring the harmonious and balanced functional existence
of the world community both at supragovernmental and
supranational, and the intranational and national levels.
The adoption of this postulate means that humanity, by already
having the adequate legal consciousness and self consciousness to
identify itself as a rational existence (the natural immanent legal
personality of the highly organized intelligence bearer), recognizing
the necessity and objective nature of its existential governing at the
systemic level, as a functional-active originator, creator, undertakes
to build an existential system in the format of the legal personality of
a functional.
This is the second constitutional act of law formation, in which
the legal objects of “Humanity” and “World community”, having the
constitutional right to life and survival, are already burdened with
responsibility for their fate and livelihood as functionals, thereby
completing the full act of legal personality. Thus the specialization of
law’s functional act occurs. In other words, the law ontogenesis takes
place as synthesis of rights and responsibilities in the obsolete whole,
as a result of which the law formation is practically implemented, as
already there is both the law structure and its bearer, in which role the
Subject acts. Thus, the system formation acquires a legal nature, an
attribute of a legal object, and, respectively, legal content within the
framework of system, being created with the structure of
commitment, adjustment and control. Also, the system technique acts
as a legal object with a content mission of technological
implementation of system formation of a functional.
The third constitutional act of law formation is also being
considered in such a set, concluding system-and-technology structure
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of the law-genesis integrity, puts into effect the operational action
space of law, by placing the state as a legal object at the technical
procedural level, within the legal framework for the adoption of the
basic law.
As a result of such a system technique in the construction of the
legal system, constitutional objects that have the highest legal weight
in the law and state system formation are emphasized, and the system
of normative acts' ranking and introduction is defined, which put into
practice the legal regulation of the complex social process within the
operational regulation and metric of the constitutional act of law, thus
commencing the constitutional and legal regulation at the operational
level.
Basically, the law formation system technique is a format,
according to which the law-genesis and system formation of legal
regulation within the framework of state-building ensure the
constitutional integrity of the law validity, by excluding, forbidding
and preventing, or at worst, resolving the systemic conflicts in the
reasonable and analytical metric of the law legitimacy.
The perception of the legal content of the principle of the rule of
law as the main prerequisite for legal state and civil society status
assurance, is predetermined within the legal system by legal
awareness of not allowing the systemic conflicts at all levels of law
enforcement.
Such a methodological approach can be explicitly used in any
part of the recursively collective existence form and manifestation
ranking, setting the task of defining the system technique of
constitutional and legal regulation per each concrete level. Those
levels are:
- Humanity
- Civilization
- People
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- Nation, nationality
- State conglomerations, from empires to united, federal,
programmatic, targeted formations, unitary state formations
- Business conglomerations: from transnational to private
entrepreneurs
- Public unions and movements,
- Social formations: with tribal, family, club interests, and etc.,
- A human being, as a bearer of legal personality of private
existence, who concludes this ranking of system formation, is being
considered the substantial base of the ranking for the abovementioned collective existence regulation forms.
In this case, it is obvious, that within the framework of the law
system or exercise of law the legal space, legal fixation and
lawmaking have a nature of interconnection and introduction in
accordance with the above-mentioned ranking, in which the person
acts as a central legal object.
The legal content in each degree of the collective existence
ranking may not be viewed outside the integrity of the Human
content constructive, as well as the legal content of a human cannot
be restricted by a narrow corridor of legal personality, within the
framework of the private existence’s law formation.
Without disclosing the content of the legal fixation object the
legal fixation cannot be made in the absence of the fixing subject,
that is, the essence of the object cannot be absent or uncertain and
unequivocal, as the legal fixation must clearly and distinctly ensure
the co-mandatory nature of the construction essence selected by the
object itself, as a basic truth, successively avoiding the diversity in its
legal content through interpretation of the normative constructive
(through a law or another sub-legal act).
In this sense, the constitutional system technique of law
formation selects in the role of the legal fixation object not the
separate episodes of the collective existence ranking, but the entire
tree of the collective existence ranking as a partial whole.
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In this case, in the conceptual space of law enforcement one
more, methodological key problem of navigation is being solved:
from the system forming basic object predetermining the substantial
level of law-genesis, which is a man, upward to the ranking objects
of a collective existence, the highest level of which is considered to
be humanity as a legal object, the legal content of which is
predetermined by the final synthesis of all objects of the collective
existence ranking.
Also, the navigation in the space of law’s operational exercise
becomes possible, where the downwarding of operational realization
of the law practice’s operational application is already under way in
constitutional and legal regulation mode, i.e., legal regulation of each
degree of the collective existence ranking derives from the legal
space of the superior object existing in ranking.
In other words, any normative act should have a trajectory
deriving from the constitution. Such a system technique allows
excluding law system conflicts on the content level through the
systematic synchronization of the legislative system, any statutory act
of which should reflect the legal content of the complex social
processes’ implementation within the framework of a person, as a
representative of the people, member of a society, a citizen, and a
state.
The realization of the principle of a human being existence
within the framework of the collective existence must be aimed at
ensuring that every person has the right to life. Accordingly, the state
has a duty to ensure the citizens’ lives’ immunity as their basic and
primary right. Without such a consciousness, the legal consciousness
public institution of legal jurisdiction will be incomplete, with the
recession of citizens not perceiving their rights and responsibilities at
a conscious level.
Particularly, this aspect is considered to be the causal level for
the imperfection and sometimes also for the impossibility of creating
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an equivalent system of conflict-free legal regulation. For example,
the crisis in the international law system, the operation of the twolevel constitution on the supranational, federal levels, and the
exercise of the right at the level of autonomy, in accordance with one
or another sovereignty model.
At the same time, the methodological approach is selected for
the purpose of law as a systemic phenomenon, system and
systematics as a substantial base for law-genesis, system technique as
the operational capacity of the law system and building the state
structure, constitutionality as a legal fixing system, which ensures the
systemic integrity of law at all stages of state genesis,
phenomenological synthesis of a content nature.
As a consequence of the phenomenological synthesis, the
constitutionalism acts as a responsible methodological law
formation principle of a state body and the system formation ability
of the complex social processes' legal regulation, with the systemand-technology principle of excluding the systemic conflicts in the
legal regulation system.
In this case, the constitutionalism acts as a law legitimization
system, with its baseline functional content mission and
manifestation, through the metric of the law system integrity, the loss
of which makes it a non-right.
As it can be seen, any simplification beyond the abovementioned spectrum in the sense of constitutionality perception will
inevitably lead to the complete incapacity of perception of the
essence of law and the essence of the constitutionality, in particular,
as a result of which the constitutionality will be regarded as a
technical act of the constitution adoption, which, as a rule, occurs
through copying from other constitutions’ texts and editing them
within the framework of subjective jurisdiction (as a rule, by
unqualified professionals or by non-professionals), which guarantees
the deformation relapses in the exercise of the right from the
constitutional and legal regulation level to the procedures of a law65

enforcement nature.
The negative answer, that is, the non-acceptance of legal
postulate enables the permission of а non-system, as a result of which
the construction of a harmonious and balanced existential system
does not become possible, or narrows the status of the system
formation to the format of the situational arrangements of interests of
those world community members, whose positions cannot be
neglected from the right of force point of view. Under this
arrangement, a systemic conflict of law system formation occurs, in
which it is impossible to build a law system that ensures the
constitutional principle of the rule of law and under which the
substantial tissues of law formation are replaced by the code of
conduct that is beyond the legal metric of legitimacy, replacing the
legal imperative (the objective nature of constitutional legal
legitimacy) by the authoritarian dictate of the decision-making force
group (the intrasubject nature of non-legal legitimacy).
Together with the universality and monumentality of the terms
“Humanity” and “World community”, from the jurisprudence point
of view, which is obliged to consider them as objects of law, those
cannot remain in the plane of “intrasubject perception of the states”,
and it is evident that they should be formally modeled in the
analytical format of the constitutional universal, which defines the
content and operational unambiguousity, without which the general
perception of the “World community” concept will make the world
community itself at least unable to do so. As a result, in the current
period, we face the challenge of global systemic conflict at the
planetary level. Because the lack of legal self-identification at the
constitutional level is supplemented by the dictation of "Superpower”
principle, based on a formal collective consensus, which is being
acquired by outwardly non-public imposing of the already defined
scenario to the world community members, relying on the “SelfProclaimed Right of Exclusivity”.
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In this case, the central problem is the uncertainty of perceiving
the “Law System”, “Conventional Right Prevalence” and
“Constitutional Right” categories. The problem is that they are not
identical at the content level and are incompatible with introduction
of the law force in system technique of building the operational
system.
The most crucial issue in building a law system is the projection
of such a coordinate system where the principle of the rule of law
(power of law) is not only considered as possible, but also on the
basis of objective analytical formulation it is being fixed at the
constitutional level, excluding the dependence of the right
manifestation on the geopolitical arrangement of forces aimed at the
outlining of the national interests as per subordination ranking.
In a result of such a system technique of legal system the
exercise of the right is put into action in the format of active legal
personality paradigm. In this case, it is acknowledged that the
permission for the state to act as an active actor that pursues its own
interests, which are opposed and mutually exclude the model of
statehood, based on a political philosophical conception, according to
which "the state is a “passive instrument”, which serves exclusively
to the interests of society completely.
The legal content of these different concepts is different and
incompatible, where the constitutional essence and content are
different. In the case of an active model of state subjectivity, the
constitutional and legal regulation imposes a conceptual conflict of
the terms, which eliminates the essence of the law and substitutes it
with compulsory rules, replacing the law formation with the rule
formation, the obligation institution is being replaced by the coercive
application of rules. From the point of view of operational
functionality of the state it may be unnoticed as the law exercise level
of rights manifestation “has no right” to discuss or define the fairness
standards of the justice as functional, due to its executive nature, it is
obliged to comply with the rules of "coercive code of conduct".
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As a result the systemic conflict of state-emerging looms, which
lies in the methodological basis of the statehood, the state-operated
operating basis, which is viewed beyond the political philosophy, is
strangled by the economists' approach that view the state as a
business entity, as a universal constructive, it is only in the case of
the state that the latter strives to maximize not the profits but the
extent of the authority power, using them to reach their ultimate goal,
no matter what those goals are.
Under such a systemic conflict, systemic relapse is formed.
Everything is viewed in the benefit plane: the dysfunction of the
state acts as a substitute for the legal essence where the economy
does not derive from the statehood ranking structure, as a public
structure system, but on the contrary, the state acts as a private case
of economic constructive for the benefit. As a result of such
ideological definition of rights of the state essence, as an indisputable
and primary constitutional object of duty, it is replaced by trade
between the society and the state that have different spheres of
benefit.
Below we present a schematic constructive for the
operational function of right in the «paradigm of rational
choice”, within the framework of the state’s political dynamics.
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In such an arrangement, "the main instrument of the state is
the seizure of the support of one or another group of loyal people
through the redistribution of wealth they have taken from others,
in their favor"․․․
In this case, the state is embedded in the internal nature of
the political power, having a central goal and a task, to ensure
the power system’s eternity and continuity by any means under
changing circumstances, by determining the way in which the
forms of governance develop, rather than the way it is defined in
those forms. This is a hidden relapse of the constitutional
systemic confrontation, when the constitution is written or
altered for a comfortable form of government, but not the
contrary, the form of governance and the complex process
management system are derived from the constitutional
framework of owing (долженствование), which realized the
societal system of values through the legal metric of state
interests. (Conflictological Nature of Positivism).
An imbalance between the interests of the state and the
society can not be solved without the legal metric of legitimacy,
which determines and outlines the limits of legal permissiveness
(the interests as such) which can, in its turn, be withdrawn from
the legal content of the state's interests and the legal content
constructive of the public interest.
Absence of an imbalance emergence possibility still does not
mean that this imbalance will disappear and will not be, albeit from
the legal point of view no legal entity can formally prove it in the
absence of the constitutional format, on the basis of which it would
be possible to hold constitutional monitoring. This directly relates to
the above-mentioned constitutional objects in terms of both the legal
content constructive and the law exercise format resulting from it,
which gives an opportunity to evaluate the imbalance in practice and
to carry out constitutional monitoring in the prevention of conflicts
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between the state and society. Because the existence of a conflict is
by itself the elimination of the constitutionality, the principle of civil
society, and is a violation of the Constitution in one way or another.
Hence, the logical platform of jurisprudence theoretically allows
the existence of such a conflict as the "natural state of things" in the
dynamics of the state's development and, accordingly, the emergence
of new circumstances in the state-society relations. Moreover, all
these are not natural and lawful and exclude the constitutionalism, the
task of which is to define the invariability of the state system (the
constitutional constructive form of value system and governance,
which ensures integrity and inviolability of those values' system) and
the legal system that ensures the legal fixation and legal support of
that statehood already at the operational functionality level.
In this case, the essence of constitutionality becomes vague in
proportion to the civilian jurisdiction of the society, sometimes
falling to the level of everyday thinking, forming the inability to
understand the difference between the legal content and status of the
change's constitutional basis and the circumstances, which, by virtue
of a change in the configuration of the partnership, require legal
fixation within the framework of a complex social process, which
requires improvements and additional legal fixation due to new
circumstances (the legal content of which should not go beyond the
framework of the constitutional basis).
This is a key issue of accountability for the quality of legal
analysis that is able to comprehend the essence of the law in general
and the legal content of the constitution in order to "respectfully"
treat any genesis, society, state, law formation fixation of the
statehood institution and any issue relating to the operational drafting
of the basis of the state legal personality. The Constitution can not be
written under the current situation. The concept of constitutionalism
discipline as a legal fixation of statehood cannot be based on the lawcreation over the short-term or even mid-term circumstances,
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however, the object acquires the status of constitutional law-making
only if it has a system-developing functionality, that is to say from
the structural point of view at the content and, in particular, its legal
content it has not only the long-term functionality nature, but also as
a base object, the immanent status of impermissibility, from which
the systemic integrity is dependent. In particular, the state has no
immanent right of supreme authority, it belongs exclusively to the
people-society (the legal content of the society). In this case, the
systemic engineering of the law building system, in principle, does
not enforce the first and second constitutional acts of law formation,
merely covered by adoption of the formal constitutional act in the
operational area of law exercising, as a technical procedure.
The central core issue, facing the genetic methodological
complex of systemic conflicts from the essence of the right point
of view, still remains the factual ability to answer the question
related to the most scandalous relapse of the collective existence
in the history of humanity: How are the state and society
interacting with each other, as a result of which they do not
justify one another, throwing each other in a despicable and
unworthy state?
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EVOLUTION OF TERMINOLOGY IN THE CONTEXT OF
ARMENIAN JURISPRUDENCE
Gevorg Danielyan1
In the sphere of jurisprudence, professional terminological
system in itself is the initial source for the degree of establishment of
legal culture as well as for tendencies of its further development.
Indeed, legal systems currently obtained significant flexibility,
therein the terms reflected in the international legal documents as
well as known to international practice penetrate more easily.
However the legal system of each country enters into those processes
with peculiarities typical for it and those having scientific-practical
research essence. Traditionally, the terminology is а subject of
linguists’ study, that is quite natural. However separate components
of professional terminology may be explored and obtain scientificpractical value in the complex form merely within the scope of
methodology typical for the particular branch of science. In this
respect, explanatory dictionaries of professional terms are especially
desirable. Generally, starting from the middle of the 20th century,
theoretical researches dedicated to, the so-called, Onomastics (proper
name study) obtained scientifically axial interest, and its supporters
think that the entire human culture is fixed on proper names2. In the
context of the developments mentioned earlier, however, we consider
it is worth to notice that scientific researches of such directions are
unable to explore peculiarities of development of professional
terminology adequately and present other predictions of not only
historical but also the social direction of the origin of professional
1
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terms.
In this article, we will refer to those terms that have familiar
characteristics and they are equally applicable in social relations as
well as to those legal terms that are generally accepted in the frames
of jurisprudence.
In the sphere of jurisprudence professional terminology
significantly concerns not only the legitimate characterization of
separate concepts but also the complex tasks of their literal
perception and application. At the same time, these problems are
most relevant in those countries where a legal system and culture
have not yet been fully complied with international legal standards.
Russian law specialist N. Bondar correctly notes that in the case of
transitional countries the principle of legal certainty often becomes
vulnerable due to the use of non-adequate terms which is a result of
the perception of international legal standards with insufficient
consistency1. At the same time, it should be noted that the
international legal standards are not able to propose exhaustive
solutions from the discussed viewpoint and to make the national legal
system complete, moreover, introduced utterly new terms often cause
unnecessary confusion and reduce the effectiveness of law
enforcement activities.
The term is not merely a conventional symbol, it is not merely
the external aspect of any meaning, but rather the content of the
public culture formed in that environment, so it is not accidental that
the same term at different times acquires completely new content, a
new meaning and often it is simultaneously used in several meanings.
Moreover, as a result of essential features of social selfconsciousness, there is no complete harmony of terms between
different languages as well as between different legal systems, in
1
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such cases, the confirmation of legal systems meets the most severe
obstacles. If the absence of equivalency of terms in social relations is
not problematic, it is impossible to say the same with respect to legal
terms, as in this case, the question is the legal regulation, particularly,
security of common principle of legal certainty.
To the best of our knowledge, professional terminology is one of
the stable components of national legal culture, so while introducing
a new term, including the ones that had success in the context of
international practice, we have to be extremely careful, clearly
calculate possible ways of its perception, accompany it with
appropriate clarifications if needed, etc. When considering the issue
under this and other similar criteria, if it is found out that the
introduction of the term cannot guarantee the expected result, then
professional terms already known in the domestic legal system are
preferred. At the same time, they can be used with new content, if
necessary.
The analysis of the above-mentioned issues proves that clear
legislative regulations and possibly unified approaches developed in
jurisprudence miss in the field under discussion concerned with some
crucial issues of terminology. In essence, this statement of a question
is not yet perceived as a key component of the legal technique subject
to complex regulation. In particular, for disclosing the content of
specific terms, one can encounter many variants, for example, in one
case references are made to non-professional general explanatory
dictionaries, in another case, to the definition envisaged in the legal
act that does not have any connection with the branch of law, etc.
This confusion is probably caused by some factors. First of all,
extensive theoretical debates on this or that term were traditionally
specific for the research conducted within the framework of Soviet
law (we believe that this methodology still maintains its viability to
some extent), by the way, as a rule, the issue in which branch of law
or institute the term will be applied was not preliminary clarified,
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which, in our opinion, is an extremely important statement of a
question, as it is not always possible to use terms of the same
meaning when regulating relations of quite different nature. In
particular, the term «state government body» is used in the same
meaning in any legal act, whereas the nature of a particular
relationship conditions the content of the term "office-holder."
Thus, the very important fact that legal terms cannot be
unconditionally considered as universal concepts has been ignored,
their contents are often conditional, and they are predetermined
taking into account the scopes of application. Additionally, in some
cases, the above-mentioned important circumstance is somewhat
ignored in international legal instruments as well, that will be referred
to in details below.
The fact that some institutes and terms related to public law are
obviously «young» in the legal system also has some role herein;
they have not been sufficiently studied and have not passed legal
processes yet and have not become sustainable components of legal
culture. In a similar situation, a simple but problematic solution to the
problem is the application of such terms commonly used in private
law. In this case, the use of such terms is not perceived as a lawbased law enforcement activity, but the misinterpretation that the
same terms in different branches of law have similar meanings is
taken as a starting point. This misinterpretation is also conditioned by
insufficient study of international practice, in particular the terms of
the legislative acts of different countries are combined in mind with
the terms known in the domestic legal system and are involved in
national legislative acts as they are, ignoring that they have entirely
different content in the branches of public law.
With the intention of referring to these and similar issues in a
possibly complicated way and suggesting some coordinated positions
on the terminology of jurisprudence, in this study we have mainly
discussed the scientific-practical issues in the context of interrelations
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between public and private law.
Often in the living environment or any other system, even the
familiar terms acquire an entirely different meaning within the
framework of the legal terminology in their content which is dictated
not by purely professional «ambitiousness,» but by completely
objective requirements. Moreover, the same terms acquire quite
different meanings also in separate parts of the legal system which
should be viewed as a normal phenomenon.
From this point of view, perhaps, it is a futile approach when
law specialists initiate an extensive debate on the definition of this or
that term in a more comprehensive and universal form. It is obvious
that this methodology is attempting to propose such terms that are
equally applicable in various branches of law, in various legislative
acts but it should not be ignored that this approach does not provide a
legitimate solution to the problem but creates an unnecessary mess,
disrupting the provisions of fundamental importance typical for
branches and institutions of public and private law.
In our opinion, as a result of the aforementioned limited
approaches, some manifestations of poor perception have emerged
regarding significant terms and institutions in the whole domestic
legal system. Let's see these manifestations in a structured way
below, present their reasons and suggest appropriate solutions.
1. In the Soviet legal system public law branches, as opposed to
private law, did not have a relatively noticeable development and
were cut off from international legal standards as they directly related
to politics and any revision would have resulted in shattering of
«party leader and coordinator» stable constitutional status. This
situation unwittingly assigned a dominant role to private law terms in
public legal relations. Thus, the term «legal entity» had and even now
partially has a common use but its definition is provided only by civil
legislation. Later, the notions of this term remained unchanged for a
long time and, as a result, the legislative solutions that were
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exclusively applicable from the viewpoint of civil legislation were
«forced» by the legislative acts of public law as they were.
From the viewpoint of civil law, state institutions having no
property could not have the status of a legal entity. However the
whole problem was that they did not acquire the status of a legal
entity of public law with all the negative consequences arising from
that place. It is noteworthy that the term «legal entity of public law»
was introduced in the legal system for the first time only by the
Constitution in edition 2015, by Article 180 § 2 «Community is a
legal entity of public law.» We believe that for adequate perception
and proper application of this term in public law norms it is necessary
to overcome the above-mentioned stereotypes of terminology.
The factor above has also had an impact on the problematic
manifestations of terminology that directly relate to human rights and
freedoms. In this case, again, the use of unnecessary commonly
known terms has led to misinterpretation and consequently
unnecessary restriction of human status.
As it is known, the mental state of a person is often
interconnected with the latter's status, in particular with the Institute
of responsibility. From criminal and administrative liability, it is
stipulated that, for example, an insane person is not liable to
responsibility, whereas civil legislation provides restrictions for
persons who are legally recognized as incapacitated. Each of these
terms is unequivocally applied only within the scope of the branch of
relevant law. In particular, criminal investigative authority is not
authorized to discontinue the criminal proceedings merely on the
ground that the accused is legally recognized as incapable. The civil
–legal status of a person recognized as insane cannot be limited in the
same way.
2. As noted at the beginning of the article, some problems of
terminology are conditioned by the shortcomings of the localization
process of international practice. Thus, the basic laws of countries
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with high rates of democracy have widespread use of such terms as
discussed in this article, such as «capable,» «legal entity», etc.
However, the whole problem is that those terms are used in these
countries in the context of public law rather than private law. In
particular, the term «incapable» used in constitutions is used
exclusively in the definition of public law. Meanwhile, those terms in
domestic constitutional and legal and public law norms are simply
perceived in the meaning they have in civil legislation. This, in
practice, inevitably leads to misunderstanding, incomplete perception
and application of legal norms. In particular, as a result of the general
definition of the term «legal entity» in the civil legislation, state
bodies and local self-government bodies were also deprived of the
status of legal entity of public law which made the bases of their
status and activities unnecessary contrary. As a result, the idea is
leading that the state body cannot have the status of a legal entity
since it does not have its property and consequently cannot act as a
respondent with that property, whereas the fact that those features are
absolutely not necessary in the case of the legal entity of the public
law is ignored.
3. Practical analyses suggest that if interconnecting the use of
terms specific to private law in the field of criminal proceedings and
legal consequences is an extremely rare phenomenon (and a part has
a tendency to obvious extinguish1), the same cannot be said for
administrative proceedings and administration. Particularly,
inadequate development of legal regulations related to the
proceedings of administrative offenses and the «poverty» of
1

In particular, the analysis of archive materials of the General Prosecutor's Office of
Republic of Armenia proves that up to 2004 cases of discontinuing criminal lawsuit
were recorded, on the basis of recognizing the wanted person as dead in civil-law
procedure, in this term decisions on discontinuation were eliminated in the General
Prosecutor's Office and it was instructed not to take the judicial act on recognizing
the person dead as a satisfactory basis for discontinuing the criminal lawsuit in the
criminal proceedings.
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professional terms in the administration are explained not only by the
viability of features typical to the strictly-politicized Soviet legal
system but also by the presence of unequal systems of liability types1.
In particular, the study of international practice leads to the belief that
the term «administrative responsibility» traditionally perceived from
the Soviet legal culture and still widely used in the domestic legal
system is either not used at all, or it is used in a completely different
sense.
The stated approach has also been reflected in the European
Convention «On the Protection of Human Rights and Fundamental
Freedoms», in particular, if Article 5 of the Convention touches upon
the procedure on depriving the person of liberty on the basis of
reasonable suspicion of crimes, other offenses, then Article 6 on the
right to fair trial, merely by editorial summary, exclusively refers to
the field of criminal proceedings. By the way, such legal regulation
can also be found in national legislation as well, in particular in the
basic laws of states. At the same time, the Constitution of the
Republic of Armenia is not an exception from this viewpoint; there is
no norm directly related to the legal grounds for proceedings on
administrative offenses, in particular, the restriction of rights for the
administrative offense as well as the protection of the suspect's rights
in the administrative proceedings.
Of course, as in the European Court of Human Rights, in the
domestic legal system as well the RA Constitutional Court has taken
a starting point in recent years according to which the principles and
guarantees of criminal proceedings are equally applied to
administrative proceedings. Moreover, this means that, for example,
the grounds for restriction of personal freedoms outlined in Article 27
1

See R.R. Marandyan, «Referendum as a form of implementation of people's
sovereignty in the Republic of Armenia,» ԺԲ.00.02, Summary for request of the
scientific degree of Candidate of Juridical Sciences in the field of Public Law,
Yerevan – 2017, page 7-8.
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of the Constitution refer to the legal status of those who committed
administrative offenses in the administrative proceedings. Moreover,
in some cases, the absence of the term «administrative offense» does
not mean that the Constitution did not refer to this type of offense.
Thus, by Article 27, paragraph 1, clause two a person may be
deprived of his or her liberty: «for disobeying the lawful order of the
court.» It should be noted that disobeying the lawful order of the
court causes administrative liability and the offense is qualified as an
administrative offense. Of course, the preference has been given to
the term «judicial sanction» by the legislation, but it is, in fact, an
administrative responsibility. Disobeying the lawful order of the
court has no relation to the crime in the sense of the present norm, as
according to the Article 27 par. 1, clause four an independent basis
for depriving a person of liberty in case of a substantiated suspicion
of committing a crime has been established.
Additionally, the same ground for depriving a person of his or
her liberty may be applicable in both cases of crime and
administrative offense. Thus, by Article 27 paragraph 1, clause 7, a
person may be deprived of his or her liberty: «for the purpose to
prevent illegal entry of a person into the Republic of Armenia or to
deport a person or to transfer him to another state.» As we know,
illegal entry of a person may be qualified as either a criminal offense
or an administrative offense due to the circumstances of a specific
act. However, in this case, the Constitution does not fairly give
importance to the type of offense, but the degree of public danger of
the latter has been identified as well as in the case of administrative
offense.
4. Pain points in terminology impede not only complete
introduction and application of relatively new institutes of public law
but also the adequate development of private law. Let’s substantiate
this point using comparative analysis of the term «incapability» - the
aforementioned subject of research. The national legislation has taken
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as a starting point the approach that incapability is exclusively
interconnected with a person's «mental disorder» (Article 31 par. 1 of
RA Civil Code). Such approach, in our opinion, does not create
significant barriers to the use of the same term in public law since
while determining the status of a person in public relations, person's
mental health problems are also taken as a basis. For example, a
person with such problems cannot hold a post. However, on the other
hand, at present, it is very disputable to deprive the person of the
right to participate in the referendum on the same ground.
Let us now see what developments are in the international
practice regarding incapability. First, there is a tendency to expand
the bases for recognizing a person as incapable of private law. Thus,
as a result of changes made in the example of Civic Meeting in the
Federal Republic of Germany in 1896 a person may be legally
recognized as incapable not only due to mental but also physical
health problems that deprive him or her to fully act in civil law
relations, freely express his/her will, etc. It should be noted that
currently there are such norms in the civil legislative acts of France,
Spain, Belgium, Holland and so on.
Naturally, from the statement above of question international
practice is progressive, so reasonably it can be reflected in the
domestic legislation later. However, if we continue to use the terms
of the private law in all public relations in the whole scale, in this
case, the civil law definition of incapability, it will become apparent
that we inevitably give preference to the groundless restriction of
constitutional rights which is unacceptable. In particular, if in the
case of a physical defect the limitation of the civil-law status of a
person is considered reasonable and legitimate, then in no case can it
be justified in case of constitutional rights such as the participation in
the elections and referendum, etc.
Of course, in the context of limitation of some of the person's
rights in public relations, physical health problems are put as a basis
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to ensure the integrity of the legal regulation however they are not
interconnected with the limitation of the person's capability.
Moreover, this is evidenced by the fact that the legislator cannot fully
admit the developments related to civil-law incapability and perhaps
he has «insured» himself partly using situational solutions. On the
other hand, the combination of these examples indicates that the need
to apply differentiated content of one or another term has been partly
understood on the law-making dimension, but the developed legal
culture still does not give the opportunity to clearly propose the
necessity to introduce the same terms with different content specific
to each branch of law.
5. In some cases in lawmaking activities equivalently translated
terms are predominant which is not vulnerable merely from rules of
legal technique. However, when it comes to the problem with the
criteria of other components of legal culture, especially that is of
legal consciousness, it becomes clear that the literal translation of
foreign terms does not always justify itself and avoid unnecessary
misunderstandings. In particular, the term «victim» borrowed from
some international treaties is translated adequately, but practically it
is problematic in the sense that there is no clear answer to the
question as for whether the latter is equivalent to the term «sufferer»
traditionally accepted in domestic legislation or it has a completely
different content. In our opinion, these two terms have the same
content, but their parallel usage can cause unnecessary confusion.
Our position on this issue is as follows: if translating any foreign
term it is obvious that it will be problematic on the basis of the
existence of another term of the same content, then either exact
translation of the foreign term should be completely introduced and
exclude the use of any other term of the same content or to be
satisfied with the existence of a similar term and to refrain from
literal translations. Also, the last version is considered to be the most
reasonable for the following reasons:
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(a) the law enforcement authorities will exclude unnecessary
confusion and possible deviations from the legal norm;
(b) it will not result in the adoption of relevant legislation
complying with international norms as the content of the
international law is meticulously preserved;
(c) there will be no need to apply large-scale legislative changes
requiring unnecessary costs and the introduction of training for
professionals, etc.
On the other hand, the use of new terms, even in the context of
traditionally formed terms, can be considered beneficial if there are
sufficient grounds for predicting that new terms will substantially
contribute to the healing of legal consciousness and getting rid of
stereotypes. It is clear that the new term itself is not a guarantee of
solving this problem, but it can contribute to the formation of a new,
more progressive legal culture combined with adequate steps.
6. We have already discussed the issue of using the same term in
different meanings. It should be noted that foreign law specialists
also point out the expediency of applying the same term in different
meanings, but the idea is emphasized that sometimes one or another
term has a certain meaning in legislation whereas in public law
consciousness it parallelly has another meaning. For example, French
constitutionalist Carolina Cerda-Guzman notes that the term
«constitutional law» is used in French jurisprudence in at least four
meanings as a branch of law, a political institution, a basis for the
formation of a legal system, a source of fundamental rights and
freedoms1. In general, the use of the same term differently cannot be
assessed as a defect of lawmaking activity because it is often an
objective necessity as a result of which it often provides legal
certainty and a real opportunity for complex regulation of relations.
1

See Carolina Cerda-Guzman, Droit Constitutionnel et Institutions de la Ve
Republique, Paris, 2e edition 2014-2015, Gualino editieur, Lextenso editions 2015,
page 16.
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However, this approach may be effective if at least the following
conditions are provided:
(a) When using a multivalent term in each legislative act, it is
necessary to clearly define the meaning used in the legal act or its
relevant section. For example, it is worth to welcome the reservation
of the content of the term «office-holder» in Article 308, Part 4 of the
RA Criminal Code, since it has been simultaneously clarified that it
refers to the same term provided in certain articles,
(b) It is problematic to use different terms with the same content
in the same legal act. Often, we meet the mentality that it is referred
to famous terms, so in the law-enforcement process they will be
adequately perceived but practical analyzes prove just the opposite.
In particular, the existence of different terms expressing the same
meaning gives rise to confusion and it is not understood that they
have the same content, since logically the approach is taken as a basis
that if the same meaning was expressed, different terms would not be
used. As a result, an attempt is made to give each of them an
independent interpretation. For example, in RA Code of
Administrative Offenses at least several terms were used to describe
the organization, such as enterprise, organization, institution,
structural subdivision, etc., some of which are already not envisaged
by relevant branch (civil) legislation at all, for example «enterprise»,
(c) It is inexpedient to introduce common terms in this or that
legislative act in a new sense, without any legitimate reason. For
example, in the stated sense, common terms can be considered and
have the meaning of the same content in the whole legal system such
terms as «principle,» «public authority» etc. If it is worth to
emphasize that in terms of the content of the particular norm the term
«public authorities» is not equivalent since they are not taken into
consideration, for example, local self-governing bodies, it is simply
advisable to list those public authorities that have been taken into
consideration, and not to give limited definition to the term «public
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authorities».
(d) For the consistent implementation of the principle of legal
certainty, sometimes separate legal acts define common and wellknown terms. This is not itself vulnerable, but the whole problem is
that in the case of non-uniform criteria such definitions become
unnecessary problematic,
(e) It is also ungrounded that without any substantiated argument
different terms with the same content are used in legal acts regulating
homogeneous public relations. Thus, as the same disciplinary
sanction, the classic «reprimand» was used in different legal acts in
various unnecessary, confusing terms, such as «reprimand» (Part 1 of
Article 36 of RA law «On Criminal Executive Service»), «warning»
(Part 1 of Article 32 of RA Law on «Civil Service»), «remark» (Part
1 of Article 47 of RA Law «On Prosecutor's Office») etc. It may
seem that these terms are used in a completely different meaning.
Meanwhile they have the same legal meaning in those legislative
acts, by the way, the content is not disclosed. Note that this is not
merely a problem of the editorial plane, but regulation of significant
importance, as it is about the types of services that are in a certain
relation, for example, a person may go from one type of service to
another type of service, in this case, the components of its status
should be preserved. And in case of various terms it remains unclear
how in a new service it should be defined what kind of disciplinary
penalty has been imposed, from the point of view of the legal basis of
the new service what is necessary to apply the relevant norms
regulating the particular type of service (for example, removing the
disciplinary penalty, consider it repealed and other issues).
7. The position to outsourced terms cannot be single-valued; in
particular, it is equally unacceptable to regard both the unconditional
exclusion of these terms and their unrestricted use. Scientificpractical analyses show that there are still no clear criteria for this
issue. Meanwhile, certain steps are taken regarding terms of everyday
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life which cannot be said about outsourced professional terms.
We believe that the following approach should be taken as a
starting point to avoid various and unpredictable solutions:
preference is given to already-formed and traditionally used native
terms as well as to those native terms equivalent to outsourced terms
that are not problematic in their content. By the way, the phrase
«traditionally effective native terms» is not single-valued as well and
cannot be exclusively perceived as a term typically of native
language1 and in that very sense, we emphasize that it be referred to
traditionally effective terms.
8. Finally, psychological factors are crucial in choosing terms.
We believe that the degree of application of terms specific to this or
that legal system is also conditioned by the fact what kind of
psychological pre-attitude is effective to the countries applying that
legal system in general, thus it is not accidental, for example, that the
counterparts of the Soviet school consistently face the European
system of values and the terms acting as its «symbols». On the other
hand, the opponents of the Soviet system try not only to reconsider
the typical legal principles and norms of the latter but also to exclude
the use of «Soviet concepts,» fearing that those concepts are the
unique guarantees of keeping the stereotypes.
In this issue, it is necessary to avoid unnecessary extremes and
to seek solutions merely within the scope of reasonability; otherwise
our perception of terms, even memory will remain on the household
dimension. Perhaps it is appropriate to address the following
observation by prominent psychologist and psychiatrist Sigmund
Freud: «... a woman asks a doctor about the health of one of their
common acquaintances but gives her maiden surname. She does not
1

It should be understood that outsourced words used in legal acts and everyday life
have acquired so wide scopes of application that it seems they are typical of the
native language by origin. For example, the term «order» may be distinguished as
the one most wide-spread. Meanwhile it is borrowed from the Iranian language;
particularly that is the same word «farman» (https://hy.wiktionary.org).
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remember her surname after marriage. Then she confesses that she is
dissatisfied with her friend's marriage and cannot stand her
husband»1. In our case, unreasonable intolerance towards any system
will not allow us to evaluate the legal system and its components
adequately.
Summarizing the material on the key issues of terminology and
the approaches to their solution, we find it expedient to note that it
includes obvious multi-polar statements of question, and in this
article we tried to present the problem in more fundamental features,
its undesirable consequences and to emphasize the necessity to take
realistic steps for its adequate solution. This problem is typical of any
country adjacent to any legal system as well as a country with
relatively independent development experience; at the same time it is
more urgent for a country that is willing to transform its legal system
of values radically, and that has already taken particular practical
steps.

1

See Sigmund Freud, Introduction of Psychoanalysis (lectures). «Zangak- 97»,
yerevan, 2002, page 33.
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CONSTITUTIONAL DEVELOPMENTS REGARDING THE
INSTITUTE OF CONSTITUTIONAL JUSTICE IN THE
REPUBLIC OF ARMENIA
Anahit Manasyan1
Driven by the need of implementation of the principle of rule of
law, improvement of constitutional mechanisms for guaranteeing the
fundamental rights and freedoms of the human being, ensuring a full
balance of powers and increasing the effectiveness of public
administration, in accordance with a decree of the President of the
Republic of Armenia, issued on September 4, 2013, a Specialized
Commission on Constitutional Reforms was established, which
prepared the concept of the mentioned reforms and submitted it to the
President of the Republic on October 15, 2014. It should be
mentioned that on October 10-11, 2014, “ the European Commission
for Democracy through Law” of the Council of Europe (the Venice
Commission) adopted an opinion on the draft concept of the
constitutional reforms of the Republic of Armenia during its 100th
Plenary Session, describing the draft concept as a good and valuable
basis for the preparation of a package of concrete amendments, which
would strengthen democratic principles and establish necessary
conditions for ensuring the rule of law and respect for human rights
within the country2. On March 14, 2015, the President of the
Republic approved the concept submitted by the Commission, by
which a package of the concrete amendments was prepared, which
was adopted by the referendum held on December 6, 2015.
Among the most important amendments in the context of
1
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realization of implementation of the principle of rule of law,
improvement of constitutional mechanisms for guaranteeing the
fundamental rights and freedoms of the human being, ensuring a full
balance of powers and increasing the effectiveness of public
administration were reforms regarding the Institute of constitutional
justice in the Republic of Armenia, which we consider necessary to
analyze within the frames of the article.
At first it should be mentioned that in the result of constitutional
reforms of 2015 Article 103 of the Constitution of the Republic of
Armenia stated that the Rules of Procedure of the National
Assembly, the Electoral Code, the Judicial Code, the Law on the
Constitutional Court, the Law on Referendum, the Law on Political
Parties and the Law on the Human Rights Defender shall be
constitutional laws and be adopted by at least three fifths of votes of
the total number of Deputies. Hence, in the context of the further
legislative developments in the Republic of Armenia, a need for the
adoption of the above-mentioned constitutional laws arose.
For the elaboration of the draft Constitutional Law «On the
Constitutional Court,» a working group was established, which
elaborated the noted draft. At this stage, the draft Constitutional Law
«On the Constitutional Court» is presented for public discussions on
the website www.e-draft.am.
What about reforming the Institute of constitutional justice, it
should be mentioned that in the result of constitutional reforms both
the procedure of appointment of the judges of the Constitutional
Court, the requirements set for the latter, and also the authorities of
the Constitutional Court, were changed.
In comparison with the previous regulations, according to which
the members of the Constitutional Court were appointed by the
President of the Republic and the National Assembly, were
irremovable and should serve the office until attaining the age of
sixty-five, hereinafter, judges of the Constitutional Court shall be
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elected by the National Assembly for a term of twelve years, by at
least three fifths of votes of the total number of Deputies. According
to Article 166 of the Constitution (with the amendments of December
6, 2015) the Constitutional Court shall be composed of nine judges,
of which three judges shall be elected upon recommendation of the
President of the Republic, three judges upon recommendation of the
Government, and three judges upon recommendation of the General
Assembly of Judges. The General Assembly of Judges may nominate
only judges. The same person may be elected as a judge of the
Constitutional Court only once.
Henceforth, the Constitutional Court shall elect the Chairperson
and Deputy Chairperson of the Constitutional Court from among its
members for a term of six years, without the right to be re-elected. It
should be mentioned that according to the previous regulations the
Chairperson of the Constitutional Court was appointed by the
National Assembly and in case of non-appointment by the National
Assembly, by the President of the Republic.
In the result of constitutional reforms, the requirements set for
the judges of the Constitutional Court were also amended. According
to Article 165 of the Constitution (with the amendments of December
6, 2015) a lawyer with higher education, having attained the age of
forty, holding citizenship of only the Republic of Armenia, having
the right of suffrage, with high professional qualities and at least
fifteen years of professional work experience may be elected as a
judge of the Constitutional Court. The draft Constitutional Law «On
the Constitutional Court» also stated an additional requirement set for
the judges of CC, that is, the requirement of having high moral
qualities, which, to our mind, is an important prerequisite for being
elected as a judge of the Constitutional Court.
One of important amendments regarding the status of the judge
of the Constitutional Court, prescribed in the RA Constitution in the
result of constitutional reforms of 2015, is the introduction of the
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institute of functional immunity of the judge of the CC. The essence
of the mentioned institute is the following: criminal prosecution of a
judge of the Constitutional Court may be initiated only concerning
the exercise of his or her powers and only upon the consent of the
Constitutional Court. A judge of the Constitutional Court may not
be deprived of liberty, concerning the exercise of his or her
powers, without the consent of the Constitutional Court, except
where he or she has been caught at the time of or immediately after
committing a criminal offense. In this case, deprivation of liberty
may not last more than seventy-two hours. The Chairperson of the
Constitutional Court shall be immediately notified of the deprivation
of liberty of a judge of the Constitutional Court. The mentioned
provisions were included in the draft Constitutional Law «On the
Constitutional Court», which also stated that the decision on
involving the judge of the Constitutional Court as an accused or on
choosing a preventive measure against him/her, should be made by
the Prosecutor General of the Republic of Armenia.
It should also be taken into account that according to the RA
Constitution (with the amendments of December 6, 2015) the
Constitutional Court has become the final body solving the issue of
termination of powers of the judge of the CC. In particular, according
to Article 164 of the Constitution the powers of a judge of the
Constitutional Court shall be terminated upon the decision of the
Constitutional Court in cases of violation of incompatibility
requirements, engaging in political activities, the impossibility of
holding office for health reasons, in case of committing an essential
disciplinary violation.
It should be noted that in the result of constitutional reforms the
jurisdiction of the Constitutional Court of the Republic of Armenia
was noticeably changed, and it was vested with new important
authorities. In particular, henceforth, before the adoption of draft
amendments to the Constitution, as well as draft legal acts put to a
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referendum, the Constitutional Court shall determine the compliance
thereof with the Constitution. The authority of determining the
compliance of the draft constitutional amendments with the
Constitution is particularly significant. To our mind, while
administering the mentioned authority, the Constitutional Court shall
consider their compliance with the unchangeable articles of the
Constitution, as well as the procedure of adopting constitutional
amendments prescribed in the Constitution.
One of the new important authorities of the Constitutional Court
of the Republic of Armenia is the authority of settling disputes
arising between constitutional bodies concerning the constitutional
powers thereof. According to the draft Constitutional Law «On the
Constitutional Court» the following subjects may apply to the
Constitutional Court on the mentioned issues: at least one fifth of the
total number of Deputies – on disputes with respect to their
constitutional powers and constitutional powers of the National
Assembly, President of the Republic, Government, Supreme Judicial
Council and local self-governing bodies – on disputes with respect to
their constitutional powers. To my mind, the mentioned issues may
be considered by the Constitutional Court only if the action or
inaction of the respondent hinders the performance by the applicant
of the powers vested with him by the Constitution or poses a direct
threat for their performance. Besides, the settlement of the submitted
dispute shall not fall within the competence of other bodies, or the
issue shall not be subject to settlement within the scope of other
powers of the Constitutional Court provided for by Article 168 of the
Constitution. The Constitutional Court, interpreting the
corresponding constitutional norm, shall state in the decision on the
mentioned issue: the constitutional body entitled to perform the
disputed power; the constitutional body entitled to perform the
disputed power, and shall declare the act committed by the
constitutional body as a result of performance of the disputed power
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as complying with the Constitution; the constitutional body entitled
to perform the disputed power, and shall declare the acts committed
by the constitutional body as a result of performance of the disputed
power as contradicting the Constitution.
As mentioned above, henceforth, the decision on termination of
the powers of the Deputies shall be made by the Constitutional Court.
The Council of the National Assembly, as well as at least one-fifth of
the total number of Deputies, may apply to the Constitutional Court
on the mentioned issue.
One of the new authorities of the Constitutional Court is
deciding on the issue of subjecting a judge of the Constitutional
Court to disciplinary liability. At least three judges of the
Constitutional Court may apply to the CC on the mentioned issue. To
my mind, the judge of the Constitutional Court, the issue of imposing
disciplinary liability whereon is being examined, shall be involved in
the proceedings exclusively as a respondent. According to the draft
Constitutional Law «On the Constitutional Court» in the result of
consideration of the mentioned case one of the following disciplinary
penalties may be imposed by the Constitutional Court: warning;
reprimand, which shall be combined with depriving the judge of 30
percent of his or her salary for a period of six months; severe
reprimand, which shall be combined with depriving the judge of 30
percent of his or her salary for a period of one year. Moreover, the
ground for imposing disciplinary liability on a judge of the
Constitutional Court shall be the violation of the rules of conduct for
the judges of the Constitutional Court. It should be mentioned that
within the frames of reforming the legislation on constitutional
justice the adoption of the rules of conduct for the judges of the
Constitutional Court is planned.
The issue on termination of the powers of a judge of the
Constitutional Court, as well as on giving consent for initiating
criminal prosecution against a judge of the Constitutional Court or
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depriving him or her of liberty concerning the exercise of his or her
powers henceforth will also be decided by the Constitutional Court. It
should be noted that in comparison with previous regulations,
according to which the Constitutional Court just gave an opinion on
the mentioned issues, and the final decision was made by
corresponding bodies, henceforth, the final resolution of the noted
issues is vested with the Constitutional Court itself. To my mind, in
case of the mentioned cases also the judge of the Constitutional
Court, regarding whom the corresponding issue is considered, shall
be involved in the proceedings exclusively as a respondent.
One of the most important innovations of constitutional reforms
of 2015 was the introduction of the Institute of preventive
constitutional review of laws by the application of the President of
the Republic, who, according to the Constitution, shall observe the
compliance with the Constitution. According to Article 129 of the
Constitution, the President of the Republic shall sign and promulgate
a law adopted by the National Assembly within a period of twentyone days, or shall apply within the same period to the Constitutional
Court to determine the compliance of the law with the Constitution.
In case the Constitutional Court decides that the law comply with the
Constitution, the President of the Republic shall sign and promulgate
the law within a period of five days.
The above-mentioned shows that in the result of constitutional
reforms the institute of constitutional justice in the Republic of
Armenia underwent vast changes, which, to my mind, will become
an essential prerequisite for the realization of the principle of the rule
of law, improvement of constitutional mechanisms for guaranteeing
the fundamental rights and freedoms of the human being, ensuring a
full balance of powers and increasing the effectiveness of public
administration.

94

KEY QUESTIONS (ISSUES) OF REALIZATION OF
CONSTITUTIONAL-LEGAL STATUS OF LEGISLATION OF
SUPREME JUDICIAL COUNCIL
Rustam Makhmudyan1
Since the independence of the Republic of Armenia, numerous
reforms have taken place in the country following the logic of the
principle of separation of powers, among which naturally there were
also reforms aimed at clarifying the constitutional legal status of the
place and role of the judiciary.
Interestingly, in all stages of the constitutional reform, unlike the
other wings of the government, there have always been major
changes in principle and content in the field of judicial power, which
indicates that the implementation practice is making an impact, and
not only.
Guaranteeing the establishment of a judicial power, raising
public confidence in the courts, and securing the right of citizens to
defend their rights are possible only through strengthening the
guarantees of both internal and external independence of the judiciary
and judges.
The first essential condition for securing such guarantees is the
idea of establishing a competent constitutional body, but it can not be
considered realistic and effective without the study of international
legal experience, as well as the opinions of various reputable
international organizations. In their view, the function of the
formation of the judiciary should not be concentrated in the hands of
the judiciary; moreover, the other branches of the government should
also have direct or indirect participation in the process to the extent
1
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that it will not be viewed as pressure on the activities of the judges.
Starting from 2013 until November of 2015 the package of
constitutional amendments introduced in the discussion of all the
layers of the society was only adopted on December 6, 2016, when
relevant amendments were made to the results of the nationwide
referendum. One very important fact is that in these amendments
both the public and the international organizations were in the
focused on the judiciary.
Particularly, during the discussions with the representatives of
the Council of Europe and Venice Commission referred to the
question of organizational and legal nature of the body that will
guarantee and secure the independence of the judiciary. Both the
Venice Commission's conclusion and the entire logic of the Council
of Europe's relevant reports led to the fact that the idea of
establishing such a body should be composed of non-judge members,
which would naturally counterbalance the judge members of that
body.
The constant references of the Venice Commission were
directed to the idea that in the case of equilibrium it will lead to the
positive tendency of public perception and, of course, to ensure the
guarantees of internal and external independence.
Untill the 2015 constitutional amendments the Council of Justice
of the Republic of Armenia was that body, about which there were
numerous complaints and considerations in theoretical and practical
aspects, including, concerning the procedure of its activities and
organization, and although in the course of time this Coucil was
being improved1, nevertheless, the status of that Council remained
1

The most critical views on the formation of the Justice Council were voiced until
2005. Constitutional amendments were made, when the RA Prosecutor General and
the RA Minister of Justice acted as members of the Justice Council. Naturally, the
direct involvement of such subjects in the process of appointing judges could not to
limit the future judges. There was also criticism of the President of the Republic of
Armenia as the chairman of the Justice Council, considering that the essence of this
institution was unimaginable because the Chairman of the Justice Council suggested
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high on the agenda.
Under the new edition of the Constitution, the Supreme Judicial
Council was established as a judicial self-governing body.
Noteworthy, that such a council exists in many countries, and such
progressive democratic countries as Italy and France have set out to
define all mechanisms to separate the council from the executive.
And although there are different approaches to the issue, whether the
Supreme Judicial Council is a judicial self-governing body or not, the
point of view is the same. the content of the current constitutional
arrangement permits such a definition of this council, since the
Supreme Judicial Council has been authorized the to guarantee the
independence of the judiciary, thereby recognizing that latter as the
guarantor of the independence of that branch.
The peculiarities and advantages of the Council with the new
constitutional legal status, should be conditioned by a number of
circumstances, in particular, the diversity of the subjects of
formalities, the representation of the Council members, the high
qualification required for the selection of members of the Council,
etc.
According to Article 173 of the Constitution of 2015 edition:
"The Supreme Judicial Council is an independent state body that
guarantees the independence of courts and judges."
The Constitution provides for the composition and formation of
the Supreme Judicial Council, the requirements for Council
members, the powers of the Council and so on.
Granting the Parliament power to participate in the formation of
this body, as well as involving non-judges in the composition of the
to the RA President, in the same position he was the President of the Justice Council.
Of course, in 2005, there have been numerous criticisms after the amendments, with
the fact that as a result of the constitutional amendments, nine out of the 13 members
of the Justice Council were judges, 4 were scholar lawyers, and naturally, there
could not be a counterweight in such an uneven distribution.
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Council should naturally be viewed not only as a positive tendency,
but also as important guarantees for the independence of the
judiciary.
The Constitution sets strict requirements for members of the
Supreme Judicial Council. Firstly, according to Article 174 of the
modified Constitution, the Supreme Judicial Council consists of 10
members, of which five are elected by the General Assembly of
Judges from among judges, and the other five elects the National
Assembly of the Republic of Armenia from the field of scholar and
other reputable lawyers, at least by three-fifths of the total number of
votes cast.
By setting such a high standard for the election of members
elected by the National Assembly, the constitution emphasized the
importance of the agreement between the broad political forces
during the formation of the key body of the judiciary, which would
contribute to the selection of more qualified lawyers in the Council.
In addition, the Constitution has clearly ruled out the list of
individuals elected by the General Assembly of Judges who can use
some of their official position in some ways. The point is particularly
relevant to the court presidents and chairmen of the chambers of the
Court of Cassation.
In this regard, the international experience is quite different. It is
remarkable that Spain's experience is the most politicized way of
forming the council, according to which members of the council are
appointed by attorneys and law departments of institutes of higher
education. Such a regulation has been criticized by the Venice
Commission, which believes that the formation of the Council is not
the monopoly of the legal community, rather the broad public may
have a great role in its formation.
Unlike the current requirements for members of the Council of
Justice, the Constitution sets out to be more stringent requirements
for members of the Supreme Judicial Council, which are
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accompanied by a number of new restrictions (e.g. exclusion of reelection right). And if earlier the requirements for the members of the
Justice Council were left to the lawmaking, changes in paragraphs 2
and 3 of Part 2 of Article 174 of the Constitution exhaustively
enumerate the requirements for becoming members of the Supreme
Judicial Council. Thus, 5 members of the Supreme Judicial Council
may be elected by the General Assembly of Judges of the Republic of
Armenia from among judges with at least 10 years of experience.
Judges from the courts of all instances should be included in the
Supreme Judicial Council.
The requirements for the members of the Council elected by the
National Assembly are somewhat more stringent by nature. A
Member may be elected only from among legal scholars and other
authoritative lawyers, who is a citizen of the Republic of Armenia,
with a professional qualification and with at least 15 years of
professional work experience. Moreover, a member elected by the
National Assembly cannot be a judge.
Both the members elected by the General Assembly of Judges
and the members of the elected by the National Assembly shall be
elected for a five-year term.
Before addressing the question of the implementation of the law
proceeding from the legal status of the Supreme Judicial Council, it
should be noted that, in our view, both the interpretation and
application of the constitutional law are disputed. Thus, pursuant to
Article 174 (7) of the RA Constitution. "The Supreme Judicial
Council shall elect from among its members within the term and
in the manner prescribed by the Judicial Code, the Chairman of
the Council, sequentially from among the members elected by the
General Assembly of Judges and members elected by the
National Assembly."
The provisions of the constitutional law Judicial Code of the
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Republic of Armenia (hereinafter "the Code")1 were to define the
details of the constitutional norm. According to Article 166 (8) of the
Code: "Within five days after the election of the members of the
Supreme Judicial Council, a senior member of the Council shall
convene the first session of the Council, during which the
Chairman of the Council shall be elected from the members
elected by the National Assembly."
The order and the timing of the first election of the Chairman of
the Supreme Judicial Council as defined by the Code, we think,
should be interpreted based on the logic of the provision set out in the
Constitution. Moreover, if we analyze the content of the
constitutional norm, it is evident that the literally mentioned in the
constitutional provision assumes that the Council elects Chairmen
from among the members elected by the General Assembly and then
from among the members elected by the National Assembly, and that
the term “subsequently” means that after the entry into force of the
law, a candidate for the Chairman of the Council must be nominated
from among the judge members of the Council at the first voting.
In other words, it is not self-purpose to set any priorities in the
election of the council president, but on the contrary, the Code
required a general provision, according to which 10 members of the
elected Council should elect the Chairman of the Council. And here
the Council members could freely decide together which group of
members they would elect the Supreme Judicial Council Chairman.
It is noteworthy that the Constitution uses the term
"consecutive" in another norm, which already applies to the
appointment of members of the Constitutional Court, in particular,
under Article 213 of the Constitution: "Before the constitutional
1

RA Constitutional Law Judicial Code was adopted by theNational Assembly on 7
February 2018 and entered into force on April 9 2018.
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referendum the president and members of the Constitutional Court
shall continue to hold office until the end of their mandate as
prescribed by the 2005 Amendments, and with expiry of the term
established therein. After the entry into force of Chapter 7 of the
Constitution, nominations for the vacant seats of the Constitutional
Court shall be made by the President of the Republic, the General
Assembly of Judges and the Government subsequently."
As we shall notice, there is no any other provision in the RA
Constitutional Law "On the Constitutional Court" that refers to the
question whether the President, the General Assembly of the Judges
or the Government is the first to appoint. As a result, it becomes clear
that the RA Constitutional Law "On the Constitutional Court"
provides for a regulation that is fully consistent with the Constitution,
that is, the regulation of the term "consecutive" or “successive”
remains the same as the Constitution defines, the choice is made on a
regular basis The President of the Republic of Armenia, the General
Assembly of Judges, and then only by the Government.
In our opinion, the terms used in the constitutional norms should
be interpreted consistent, and besides, the constitutional law can not
define a settlement contrary to the regulation set out in the
Constitution. Even if conditionally admit the fact that the
Constitution does not regulate the issue which body should
nominated the candidate for the first time, then defining the
possibility of nominating only member of the National Assembly by
the constitutional law has a certain clash with the constitutionality of
the law.
In all cases, the purpose of this article is primarily to refer to the
constitutional legal status of the Supreme Judicial Council and to
expose the basics of its implementation on the basis of it. At the same
time, the Supreme Council of Judges has a fundamental role in
transforming the constitutional powers of the Council of the
Constitution into convergence of the judiciary as a full body of self101

governance, bringing them closer to the framework of exemplary
powers proposed by international instruments for such a body.1
In other words, the Supreme Judicial Council plays a crucial role
in the process of securing the independence and the role of the
judiciary in the context of the separation of the legislative, executive
and judicial powers, which is a vivid testimony to the fact that one
half of the members of the Supreme Court have been elected by the
National Assembly.
Although in 2005, Under the Constitution, the Council of Justice
was entrusted with powers that are typical of the supreme body of
judicial self-governance (Article 95), however they were not
complete, and secondly, the essential part of the Justice Council's
mandate was merely advisory. The content of the Council’s powers is
substantially different from that of in 2005. Thus, the Supreme
Judicial Council has a decisive role in the appointment of judges,
including the chairmen of courts.
In the matters of appointing judges, partial limitation of powers
of the Council was adopted, and in the matters of judges' dispatch,
exchange and especially disciplinary liability, the format of full
autonomy was granted to the Council. It also enshrines the additional
authority of the Council and the courts to submit to the Government
the budget and oversight over the use of budgetary means (Article
175, Part 1, Clause 9). On the other hand, an open list of authorities is
defined and if the legislator finds it necessary in the future, the
Council will be entrusted with additional powers within its
constitutional status (Article 175, Part 4).2

1

See CCJE Opinion no.10 (2007), points 42-45
See Վ.Պողոսյան, Ն.Սարգսյան, Հայաստանի Հանրապետության 2015թ.
խմբագրությամբ Սահմանադրությունը; /Համառոտ պարզաբանումներ/,
Երևան 2016 (V. Poghosyan, N.Sargsyan, Republic of Armenia, 2015 edited by the
Constitution; / Brief Clarifications /, Yerevan, 2016;) P. 138.
2
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Such an approach of the authors is not quite acceptable, since
the idea of using such extra powers leads to the fact that the scope of
the powers defined in the Code and the Constitution is essentially
different, which we believe does not stem from the constitutional
legal status of the Supreme Judicial Council. For example, pursuant
to Article 18 (3) of the Code, the procedure for maintaining the
official website of the judicial authority as well as the list of other
information placed on the website shall be determined by the
Supreme Judicial Council or in accordance with Article 89,
paragraph 1, paragraph 36 the Council approves the procedure of
training of judicial servants and bailiffs, in accordance with the
paragraph 37 the Justice Academy submits recommendations for the
purpose of inclusion in the training of judicial servants, judicial
bailiffs, or,; in accordance with paragraph 44, sets out the access and
safety rules for courthouses, etc. These and similar authorities, we
believe, must be reserved not for the Supreme Judicial Council, but
must either be set by legislative acts regulating separate public
relations or must be reserved for the Judicial Department of the
Republic of Armenia.
The non-relevance of the mentioned powers is justified by a
number of other constitutional provisions, in particular Articles 173
and 175 of the RA Constitution, which defines the constitutional
legal status of the Supreme Judicial Council (independent state body,
which is prescribed also in the Article 79 of the Code), and
fundamental functions based thereupon (guarantees the independence
of courts and judges). Moreover, the Constitution has delegated to the
legislator that other powers deriving from the status of the Supreme
Judicial Council should be defined by the Judicial Code.
It should be noted here that the legislature's other powers
reserved to the Supreme Judicial Council by the Judicial Code of the
Republic of Armenia should not only be derived from the
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constitutional legal status of the Supreme Judicial Council, but also
pursue the full and effective implementation of its constitutional and
legal functions, and the above-mentioned legal solutions should be
sort of guides for enshrining the scope of other powers of the
Supreme Judicial Council in Code.
However, given the fact that the Supreme Judicial Council's is
the successor of the Justice Council, it is worth to note that it is the
powers of the former are incomparably broad and in the course of
time there will be a need to adopt and amend a number of legislative
and subordinate acts and to make amendments to the Code in the
section of Transitional Provisions, with regard to the role and place
of this Council in general.
The first mechanism for implementation of the laws deriving
from the constitutional status of the High Judicial Council is the
Constitutional Law on Judicial Code of the Republic of Armenia,
which we have repeatedly mentioned in this article. At the same time,
immediately after the adoption of the Code, different segments of
formation and subsequent functions are necessary.
In particular, pursuant to Article 166 (1) of the Code, the
Judicial Code of the Republic of Armenia enters into force on the day
of assuming office by the newly elected President, with the exception
of provisions on the formation of the Supreme Judicial Council,
which come into effect on the day following the official publication
of this Code. The provision on the formation of the Council
establishes that for each position of the members of the first
composition of the Supreme Judicial Council elected by the National
Assembly, the fractions of the National Assembly may nominate one
candidate till February 22, 2018, indicating the number and position
of the nominated candidate.
The elections of the members of the first composition of the
Supreme Council elected by the General Assembly shall be held until
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March 2, 2018. The term of office of the first three candidates
nominated by the General Assembly is five years, and the next two
are three. The coefficient provided for in this part shall be calculated
in the manner prescribed in Article 76 (16) of the Code, according to
which the coefficient for each candidate is calculated by the
following formula:
coefficient = axb/c,
where:
a - the number of candidates included in the respective ballot;
b - the number of votes received by the candidate;
c - the number of vacancies to be selected by the relevant ballot
papers.
The Code has, of course, settled both the rules and conditions for
the formation of the Council and the grounds and order for
termination of its members' powers. As already mentioned, unlike the
scope of powers conferred on the Council by the Constitution, the
Code has not only defined the nature and essence of the powers, but
some of the powers reserved in our opinion are not so much within
the competence of the Council. Article 89 of the Code lists
exhaustive powers of the Supreme Judicial Council, which can be
conditionally subjected to the following classification:
1. Powers relating to the involvement of the judicial authorities,
particularly the candidates for the judges, and subsequent
appointment of judges, including the appointment of the Chairmen of
Appeals and Cassation Courts, the preparation of the lists of progress,
2. Powers relating to instituting criminal proceedings against a
judge or giving him consent to deprivation of liberty, the resolution
of the disciplinary liability of the judge, the termination of the judge's
powers, as well as the recording of the existence of a circumstance
that served as grounds for termination of the judge's powers,
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3. Powers that ensure the normal course and effectiveness of the
judicial authorities, including the Supreme Judicial Council, in
particular, approve its and the costs of the courts, as prescribed by
law, to submit own and courts’ budget to the Government to be
included in the state budget, approve and submit to the Government
the medium-term expenditure program both for the Council and the
courts, as well as distribute the court reserve fund resources, etc.
Of course, our conditional classification is not exhaustive and
there are also other related competences, but our deep conviction is
that some of the powers that should be performed by the Supreme
Judicial Council should not have been included in the constitutional
law-Code, because in the law enforcement practice there will often be
questions that the answers should be given by the Supreme Judicial
Council itself.
Hence, these powers prescribed in the Code should have been
left to the regulation of other legal acts, moreover, according to
Article 89 (2) of the same Code, the Supreme Judicial Council shall
adopt sub-legislative normative acts when implementing other
authorities provided under point 22, 25, 34, 36, 41 and 44 of the same
Article, and other provisions.
The next law on the implementation of the constitutional-legal
status of the Supreme Judicial Council is the RA Constitutional Law
on the Rules of Procedure of the National Assembly, which regulates
issues such as the order and conditions for the nomination of
candidates for the Supreme Judicial Council by the National
Assembly of the Republic of Armenia, as well as the forms of
parliamentary oversight applicable to the activities and status of the
Supreme Court Council. In particular, the National Assembly shall
elect the other members of the Supreme Judicial Council in
accordance with Article 174 (3) of the Constitution of the Republic
of Armenia and in the manner prescribed by the Constitutional Law
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of the Republic of Armenia "Rules of Procedure of the National
Assembly".
A number of legal acts related to the activities of the Supreme
Judicial Council (particularly at the statutory level) are not yet in
circulation, and it is not even clear what kind of relationships the
state and local self-governing bodies and their officials have with the
council. The above-mentioned issue also is related to judges and
court officers. In particular, proceeding from the logic of Article 89
of the Code, the Supreme Judicial Council shall consider any matter
endangering the independence of the court or the judge and shall
require the competent authorities to take the necessary measures to
resolve the issue.
First of all, the first precondition for steadfast implementation of
this authority is to make appropriate changes in the legislative acts
regulating the activities of state bodies, and finally, we believe that
further regulation of “any issue that endangers the independence
of the court or the judge” will cause disputes, due to the lack of
legal certainty.
The legislation on judicial service is closely related to the
Council's activities. The Code also provides for a number of powers
in this area, in particular the Council approves the Charter of the
Judicial Department and implements all powers of the founder of that
body, designates and dismisses the Head of the Judicial Department,
upon the latter's submission approves the judicial service and Judicial
bailiffs positions and their passports, as well as defines the number of
staff of the Judicial Department, establishes the procedure for holding
a closed tender for a vacant position of judicial service, as well as the
procedure for testing, interviewing and evaluation of candidates'
attributes in the open tender, procedure for the formation of tender
commissions and the procedure for their functioning, evaluation
procedure, criteria and form of the statement, approves the procedure
for training of judicial servants and judicial bailiffs court officers,
bailiffs to include training programs, etc.
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Some of the listed powers are directly related to the provisions
of the RA Law "On Public Service" and hence the relevant
amendments to them or the legal acts adopted by the Supreme
Judicial Council should not be contrary to the requirements of the
legislation mentioned by us.
Of course, all of the above powers can be addressed separately,
but as a new institution, the Council is naturally far from being
faultless, and reflecting on the details of the legal acts relating to its
powers will burden the article because our studies and observations
should have a theoretical-practical nature.
It should be noted that, according to the Transitional Provisions
of the Code, the relevant acts adopted by the Justice Council, the
General Assembly, the Council of Court Chairmen and the
Chairperson of the Court of Cassation shall operate before the
adoption by the Supreme Judicial Council of the acts prescribed by
this Code. Moreover, the provisions in the acts of the bodies listed
above and regulated relations must be adopted by the Supreme
Judicial Council decision from the date of adoption of the relevant
decision, unless otherwise provided by that decision. In addition, the
legal acts not envisaged by Part 17 of the same Article of the Code
shall be adopted by the Supreme Judicial Council in accordance with
the schedule approved by 1 January 2021.
Certain issues will arise in law enforcement practice because the
Code's transitional provisions have envisaged a long time for
adoption of other legal acts by the Supreme Judicial Council, as a
result of which the existing norms will remain in effect. While, for
example, the Council of Court Chairpersons has been abolished as a
result of constitutional amendments, it follows from the logic of the
final provisions that some normative acts that have been adopted by
that body will continue to function.
The same applies to the requirement for making amendments
and supplements to the RA Law on "Justice Academy", as the
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Supreme Judicial Council submits to the Justice Academy
suggestions on subject courses or topics, defines the hours of training
of court officers and judicial bailiffs, respectively, the timeframe
regulations should also be fixed in the RA Law on "Justice
Academy".
An extremely interesting authority is reserved for the Supreme
Judicial Council, pursuant to Article 89 (19) of the Code, according
to which the Supreme Judicial Council shall make recommendations
to the competent state bodies on the improvement of the normative
legal acts relating to the judiciary. We think that at the initial stage
there will be quite a number of issues related to the exercise of this
power, given the fact that our perception of reality is quite different.
For example, public service bodies will have some disagreements
with the new body with some ‘educational’ status.
Taking into account the aforementioned and considering that
this constitutional body will still have some legal gaps in its
activities, we have identified some key considerations of the
implementation of the constitutional legal status of the Supreme
Judicial Council, which are as follows:
• Necessary to adjust and clarify of the legal content of powers
Supreme Judicial Council vested by the Constitution and the Code;
• Ensure that in the shortest possible time regulatory legal acts
deriving from the functions of the Supreme Judicial Council are
adopted, thereby excluding references to acts adopted by previous
similar bodies;
• Implement the legislative definition of the place and role of the
judicial service within the Supreme Judicial Council.
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CORPORATE GOVERNANCE AND RESOLUTION OF
CORPORATE DISPUTES IN THE REPUBLIC OF ARMENIA
Vahram Avetisyan1
The "governance" category is a subject of research in
philosophy, economics, psychology, cybernetics, and other sciences.
It was also studied by lawyers, mostly in terms of legal regulation of
legal relations (constitutional, administrative, etc.) 2. Each science
and researcher, taking into account the peculiarities of the subject
matter of the study and the goals set, define the "manage" category in
its own way, and within this study, we have to identify the nature of
the "corporate governance" category and the issues related to
corporate disputes.
It can definitely be argued that there is no universal definition
for corporate governance. For example, under the corporate
governance V.V. Dolinskaya understands a system of legal and
regulatory relations with which the corporation carries out, represents
and protects investors' interests3. N.N. Pakhomova considers
corporate governance as a form of implementation of corporate
property relationships from its functional point of view.4 S.D.
Mogilevsky describes the corporate governance of an economic
company as a kind of social management that is constantly and
purposefully impacting the behavior of individuals involved in
1
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See Корпоративное право, под ред. И.С. Шиткина, М., 2007 (Corporate law,
I.S. Shitkin eds., Moscow, 2007) P. 281.
3
See Долинская В.В. Акционерное право: основные положения и тенденции.
М., 2006 (Dolinskaya V.V. Shareholder Law. basic trends and tendencies. M.,
2006), pp. 420-421.
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See Пахамова Н.Н. Основы теории корпоративных отношений. Правовой
аспект, Екатеринбург, 2004 (Pakhamova N.N. Fundamentals of the theory of
corporate relations. Legal aspect, Yekaterinburg, 2004), pp. 420-421.
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corporate activities or employment contracts. 1 According to the
definition given by the World Bank, corporate governance is a
combination of laws, other legal acts and voluntary private sector
voluntary activities that enable enterprises to engage in financial and
human capital, to operate effectively and thus to survive, creating a
long-term economic value for their shareholders will be combined
with the respect towards all interested parties and, in general, the
interests of society. 2
In fact, the definition of corporate governance given by the
World Bank is much broader and emphasizes the importance of
corporate governance in the development of the global economy.
One of the simplest and most accurate definitions beside the
above-mentioned definitions is given in the UK Cadbury
Regulations, according to which: "Corporate governance is a system
with which companies are managed and led".3
Corporate Governance under the universally recognized
standards of OECD is an important element of improving economic
efficiency and growth, as well as enhancing investors' trust. It is
viewed as a complex of existing relationships between management,
board, shareholders and other stakeholders. Corporate governance
also sets out the mechanisms through which the goals of the company
are shaped, are determined by their adoption, as well as the means of
management. Good corporate governance should be stimulated so
1

See Могилевский С.Д. Органы управления хозяйственными обществами.
(Правовой аспект), дис.… д-ра юрид. наук, М., 2001 (Mogilevsky S.D.
Management bodies of economic societies. (Legal aspect), dis. ... Docotr of legal.
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2
See Maassen G.F. An International Comparison of Corporate Governance Models,
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3
See “Կորպորատիվ կառավարման կանոնագրքին հավանություն տալու
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that the management and the board seek to meet the objectives of the
company and its shareholders, as well as to the goal of effective
management. 1 In any case, there are essentially different practical
approaches to corporate governance in different legal systems. 2
Proper corporate governance enables companies to increase their
competitiveness, increase productivity and growth in business
activities, engage in financial growth, and also promote the protection
and co-operation of beneficiaries with legally beneficial ownership.
Corporate governance is perceived in the narrow aspect of our
study, which does not include the management of the corporation's
production process, or the so-called “management”. 3
The definition of the composition of entities involved in
corporate governance is crucial in the study of the corporate
governance problem.
Among them can be classified as:

corporation as such,

Founders (participants) of the corporation

Governance bodies.
In certain situations, such entities may include those who may
have an impact on the state of the corporation and its development
outside the corporation (state, securities custody, corporation lenders,
etc.).
Such diversity of corporate management involves the existence
of different interests, the conflict often leads to corporate conflicts.
The word "conflict" in E.B. Aghayan explanatory dictionary is
1

See OECD Principles of Corporate Governance, Paris, 2004, pp. 3-4.
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interpreted as a conflict of interests, aspirations, attitudes, conflict,
dispute, disagreement1. There are numerous works devoted to the
"Conflict" category in the theory. 2 According to A.A. Danielian’s
more comprehensive definition, corporate conflict is a dispute
between corporation members or corporation members and
corporation, whose object is corporate legal relationships and other
legal relationships with the requirements of the corporation's business
or corporation interests. Including the dispute between the
corporation or the corporation members on the one hand and other
persons (corporation executive bodies, registrar, investors), on the
other hand, if it touches or may affect relationships within the
corporation that are caused by the conflict purposes and interests. 3
The composition of entities involved in corporate conflicts is
much wider. In particular, U. Y. Pashkova admits that in determining
the subject matter of corporate conflicts, it is necessary to assess the
presence of a person in the corporation. This will also enable to
involve entities who lost of the right to participate in the corporation
as a result of actions (inaction) of others and appeal against such
actions. It is also necessary to include among the subjects of
corporate disputes pending judicial settlement persons who are vested
with the authority of the corporation or its members. For example,
the company registrar can be included in the list of such subjects.
These entities are actually exercising the rights or obligations of the
corporation or its members, and their exclusion from the range of
1
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See Даниельян А. А., Корпорация и корпоративные конфликты: Автореф. дис.
… канд. юрид. наук, М., 2006 (A. A. Danielian, Corporation and Corporate
Conflicts: Author. Dissertation of Cand. legal Sciences, Moscow 2006) pp. 3, 9.
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corporate dispute subjects may lead to a series of conflicts related to
removal of securities from the jurisdiction of courts.1
The conflict can be both constructive and destructive in the
development of the corporation's economic activities.
At the request of the corporation participant, the corporation,
which has a commitment to do certain actions, does so not only to
ensure that they have compulsory enforcement and compensation for
damages, but also under the threat of application of administrative
sanctions against the company and its bodies.
An important prerequisite for entering into corporate legal
relationships is the availability of strict legislative safeguards for
such relationships, as well as providing effective mechanisms for the
protection of the rights and interests of the participants, both judicial
and non-judicial. The absence or ineffectiveness of such a warranty
and protection system would mean that a participant acting as a
weaker party in corporate legal relations replaces his property with
insufficiently guaranteed rights to the corporation. The corporation
participant should be provided with the necessary protection, which
is related to the peculiarity of the relations between him and the
corporation.2
The subjective right of a member of the corporation is the means
by which the person is allowed to behave in the sphere of power of a
competent person recognized as such by objective law. Therefore,
1

See Пашкова Е.Ю.Подведомственность арбитражным судам споров,
возникающих из корпоративных правоотношений, М., 2006 (Pashkova
E.Yu.Judging disputes arising from corporate relations to arbitration courts. Moscow
2006) pp. 9-10.
2
See Гололобов Д.В. Акционерное общество против акционера:
противодействие корпоративному шантажу, М., 2004 (Gololobov D.V. Joint
stock company versus shareholder: counteraction to corporate blackmail, M., 2004),
pp. 33-35.
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when defining subjective rights in corporate legal relationships, it is
necessary to emphasize the importance of legal remedies that enable
the competent person to exercise his or her rights by requesting
appropriate behavior from others. For example, a limited liability
company's participant’s subjective right to participate in a general
meeting of participants can not be implemented without other
persons, in particular the relevant actions of the management bodies
of the company, and the possibility of imposing other participant to
take appropriate action.
Provision of effective remedies to protect the rights and
legitimate interests of corporate legal relations participants is an
important prerequisite for achieving such public interest, such as
attracting private investment in the economy and ensuring the
stability of public relations in the civil relations.
The peculiarities of corporate legal relationships are the
necessity of applying different forms of self-defense of the
corporation and its members from the abuse of their rights by both
the judicial, the corporation and the corporation members. In essence,
when protection of corporate rights takes place sectoral means and
methods of protection and defense of human rights are combined.
Article 16 of the Civil Code of the Republic of Armenia grants
participants of civil-legal relations the right of self-defense of their
civil rights in all ways not prohibited by law, the methods of their
implementation shall be proportionate to the violation and shall not
go beyond the limits of the actions necessary to counter the
wrongdoing.
Self-defense of rights is one of the effective remedies for
preventing and, why not, resolving corporate conflicts. It presupposes
the application of lawful, recognized or not prohibited actions by a
person seeking legal action without applying to competent state
authorities, aimed at the prevention of offenses as well as the
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protection of infringed subjective rights, freedoms and legitimate
interests. The methods of self-defense are specific actions, a system
of actions that are taken to prevent a person from infringing or to
restore the situation before the offense. The use of self-defense does
not rule out the possibility of defending rights by appealing to the
competent authorities in the future.
In corporate legal relationships, one can distinguish the
following characteristics of self-defense typical for the protection of
civil rights:
 Protection of rights through self-defense can be applied in
case of infringement of rights or actual threat of their violation. In
corporate legal relations, as a rule, the right to self-defense originates
in the case of offenses of, so-called, "continuing" nature. For
example, in the event of a single request for a large number of
documents from the joint-stock company, the use of self-defense
measures and provision of information will not be adequate, even
though such a request may be made to have a negative impact on the
corporate and financial-economic activities of the joint-stock
company. At the same time, if the same information is requested
again, in such a situation the company may apply for self-defense and
not repeat the same action again. It is worth mentioning that
corporate blackmail is exercised by participants in the exercise of the
rights reserved by law
 Self-defense of civil rights is implemented unilaterally, and
in the field of corporate legal relations, this feature is not always
manifested since the counteraction to corporate blackmail, and can be
carried out not only by the company, but also by the company's
participants or their group.
 The self-defense of civil rights is exercised only through
action. It would not be very accurate to apply the mentioned
statement to corporate legal relationships, as in this case it may also
be realized through inactivity, for example, avoiding submitting the
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requested documents.
 It is inherent to the self-defense of civil rights that the
possibility of using a particular unit should be prescribed by law or
by contract. This is partly reflected in corporate relations. For
example, the actions of the greenmail1 (corporate blackmail) are in
line with the legal requirements. If a corporate blackmailer takes any
unlawful action, the corporation may, in the manner prescribed by
law, refuse its requests of the blackmailer or file a suit against him in
the court. However, as the greenmailing is an act that, in some ways,
is associated with the abuse of the corporate blackmailer's rights, the
counteraction under certain conditions sometimes comes beyond the
formal requirements of the law. However, as a rule, counteraction
actions go beyond the law, to the extent the actions of a conscientious
member of the corporation become corporate blackmail.
 During the self-defense of civil rights, the actions are aimed
at the immunity of the rights, disclosure of offenses and the
elimination of their consequences. The actions of the corporation or
participants of corporations who defend their rights in the corporate
legal relationship are more often targeted at ensuring the inviolability
of rights, disclosure of offenses, rather than the elimination of their
consequences. The actions of the corporation aimed at elimination of
consequences, as a rule, are complex and aim at keeping the
corporation's financial-economic and corporate activities at a steady
level and not affiliated with the actions of the corporate blackmailer.
 For self-defense, it is also characteristic that actions aimed
at self-defense may be appealed to the court or other competent
authorities. This feature can definitely come up in corporate legal

1

See more details in Keene A.M. Greenmail, New York, 1986, Governance,
Directors and Boards, Edited by M. Ezzamel, Edward Elgar Publishing, 2005, էջ
293, Kester Carl W., Japanese Takeovers: The Global Contest for Control,
Washington, 2003, p. 246 and etc.
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relationships.1
Corporate oversight, as part of corporate governance and a
means to influence corporation activities, is based on the integrity of
the corporation member's rights conditioned by the opportunity
governed by the corporation’s activity.
A person possessing the ability to exercise corporate control
may transfer the controlling right to another person through a
voluntary transaction or otherwise. As a result, the new shareholder
who acquired the controlling stake in the company is loading the
company's business through numerous claims. This issue is currently
very urgent, as hundreds of conflicts arise constantly, in which the
parties are trying to gain control over the corporation.
Corporate conflicts, which have received the name "Corporate
Wars" in the mass media, lead to the termination of major
corporations' activity or to their major losses to their owners. In this
regard, the literature has expressed the view that it is necessary for
the stockholder to deprive the newly acquired shareholder of the right
to dispute the decisions or actions of the management company of the
joint-stock company that has been accepted or executed prior to the
acquisition of shares. 2 We believe that such an approach is not
justified and may result in undue limitation of the shareholder's
rights. The existing legislation already provides for the possibility of
depriving a person of the opportunity of defending the right in case of
abuse of rights.
1

We share the viewpoint expressed in literature that self-defense in corporate legal
relationships acquires special forms of implementation. The use of alternative
dispute resolution tools provides grounds for claiming that self-defense in corporate
legal relationships is a form of protection of rights and legitimate interests, not the
means, see Залялова Т.О. Права и обязанности акционера по законодательству
Российской Федерации, Иркутск, 2007 (Zalyalova T.O. Rights and obligations of
a shareholder under the laws of the Russian Federation, Irkutsk, 2007), p. 26.
2
See Гуреев В. А., Проблемы защиты прав и интересов акционеров в РФ, М.,
2007 (Gureev V. А., Problems of protection of the rights and interests of
shareholders in the Russian Federation, M., 2007), p. 11.
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A party to a corporate conflict can choose one or more of the
means listed under Article 14 of the Civil Code above to solve the
corporate conflict at the same time. However, the protection of
corporate rights and interests will be the most effective measure that
will be acceptable to the other party. In such a situation it can be
argued that the concept provided by the court in the Republic of
Armenia for the corporate conflict resolution is somewhat utopian.
The investigation of cases that have been going on for years creates a
situation when the corporate conflict, whether small or big, remains
unsettled for years, and loses its relevance after it has been resolved
years after. From this point of view, we believe that the introduction
of alternative ways of settlement of corporate conflicts is urgent at
present, which will allow to ensure real protection of corporate rights
and interests.
Principles of corporate governance are key for corporate
governance. By referring to corporate governance principles, we
understand the baseline provisions that describe the corporate
governance process. The principles that express the organizational
bases of the management system at all levels of the management
system, the nature of the relationships between the respective
management entities and the management object.1
As in other countries, the principles of corporate governance in
the Republic of Armenia are not directly envisaged by law, however
they are expressed in non-binding documents. For example, in the
Republic of Armenia it is the "Corporate Governance Code"
approved by the Government of the Republic of Armenia. 2 And in
1

See Козлов Ю.М., Фролов Е.С. Научная организация управления и право, М.,
1986 (Kozlov Yu.M., Frolov E.S. Scientific organization of management and law,
Moscow 1986), p. 82.
2
The Code sets out specific provisions on certain issues that are not regulated or
arbitrarily settled in the Republic of Armenia, which are derived from the best
practices of corporate governance.
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the professional literature these principles are subject to different
classifications. 1 However, it is acceptable for us that Corporate
Governance Principles developed by the OECD, which have been
published since 1999 and are considered as an international guideline
for corporate governance, are the basis of the principles of corporate
governance at the national level. 2 Taking into consideration that
developments that took place after 1999, the governments of the
OECD member states approved in April 2004 the following six new
principles:
 ensuring effective corporate governance foundations;
 Shareholders' rights and main functions of owners;
 Equal attitudes towards shareholders;
 Interesting personality in corporate governance,
 Information disclosure and transparency;
 Council's (Board’s) powers.3
The document also contains explanatory summaries on each
principle with a note of measures that are considered useful for the
application of new principles.
OECD principles are built on four core values.
1

For more detilas see Maassen G.F. An International Comparison of Corporate
Governance Models, Elst, the Netherlands, 2000, p. 79, Могилевский С.Д.
Правовые основы деятельности акционерных обществ, М., 2004 (Mogilevsky
S.D. The legal framework of joint stock companies, M., 2004), pp. 167-180.
2
In addition to the OECD principles, the following documents and guidelines may
be considered as a source of corporate governance practices. Recommendation of the
European Union to Non-executive or Supervisory Board Members and Board
Committees of listed companies adopted in February 2005 by the Basel Committee
on Banking Supervision, "Guidelines for Improving Corporate Governance in
Banking Organizations" (2006), "OECD Guidelines on Corporative Management of
Companies listed in Emerging Markets" 2006), OECD Guidelines on Corporate
Governance in Government Companies (2005), Corporate Governance of EBRDOECD European Banks nm Collection of Proposals (2008), see:
http://www.ebrd.com/pages/sector/legal/corporate/standards.shtml, Collection of
European
Directives
(Acquis
Communautaire)
see
http://ec.europa.eu/internal_market/company/index_en.htm
3
See OECD Principles of Corporate Governance, Paris, 2004, p. 7.
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 Justice. corporate governance system should protect
shareholders' rights and ensure fair treatment for all shareholders,
including minority and foreign shareholders. All shareholders should
be able to effectively recover their violated rights.
 Responsibility: the corporate governance system should
recognize the rights and interests of beneficiaries as established by
law and encourage companies and stakeholders to address the growth
of welfare, job creation and sustainability of financial institutions.
 Transparency. the corporate governance system should
ensure that all significant and timely disclosure is relevant to the
company, including its financial status, business results, structure and
governance.
 Accountability. The corporate governance system should be
a strategic guide to the company's management by the Board,
effective supervision of the executive body, as well as the Board's
accountability before the company and its shareholders.
Considering the fact that corporate legal entities are legal
entities, the notion of “body of a legal person of a corporate type" is
inextricably linked to the notion of "body of legal person"1. As we
have already mentioned, a legal person is an artificial subject of law,
in order to achieve certain goals2 and by virtue of its abstention, it
cannot fulfill its legal capacity or functionality. 3 It will be impossible
to achieve these goals if the company's management bodies are not
created, which will be able to maximize the efficiency of the legal
1

We consider it necessary to point out that the notion "body of a legal person" is not
applicable to English law. See more about it Дубовицкая Е.А. Европейское
корпоративное право, М., 2004 (Dubovitskaya E.A. European corporate law,
Moscow 2004), p. 94.
2
See Шершеневич Г.Ф. Учебник русского гражданского права, М., 1907,
(Shershenevich G.F. The textbook of Russian civil law, Moscow 1907) pp. 89-91.
3
See Могилевский С.Д. Правовые основы деятельности акционерных обществ,
М., 2004, (Mogilevsky S.D. The legal framework of joint stock companies, M.,
2004) p. 145.
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person. Under such circumstances it can be argued that one of the
most important principles of corporate governance is the
management of the corporation through its bodies and not through its
participants.
Based on this logic the Article 57(1) of the Civil Code states that
a legal entity acquires civil rights and assumes civil responsibilities
through its bodies acting in accordance with the law, other legal acts
and its statutes.
In the professional literature the body of the legal person is
always considered in the prism of the legal person and its
competence. 1
The bodies of the legal entity that form and express the will of
the subject of the law, as a result of which his actions are viewed as
acts of a legal person.
It is worth mentioning that the body of a legal entity does not act
as a autonomous subject of civil legal relations, but as a legal entity is
the main subject of all types of legal relationships, 2, while its
managerial bodies, as already mentioned, may be only subject of
corporate governance.
In such a situation, it is necessary to come to the conclusion that
if a body of the legal entity is not an independent subject of law,
rather it is a constituent of a legal entity or a separate structural unit,
them it cannot be considered a representative. This problem has both
important theoretical and practical significance.
There is no common opinion in the literature on the issue of
classifying the bodies of legal entities as its representatives. Some
authors view the sole executive body of a legal entity as part of the
1

See Мейер Д.И. Русское гражданское право, ч 2, М., 1997 (Meyer D.I. Russian
civil law, Part 2, M., 1997), p. 126; Трубецкой Е.Н. Энциклотедия права, СПб.,
1998 (Trubetskoy E.N. Encyclotedia of Law, St. Petersburg., 1998), p 145.
2
See Черепахин Б.Б. Волеобразование и волеизьявление юридеческого лица,
Труды по гражданскому праву, М., 2001 (Cherepakhin B.B. Volition and the will
of a legal person, Works on Civil Law, M., 2001) p. 36.
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company, and another group of authors assumes that, for example,
the sole executive body is its representative
Back in the 1950's and 1960's, there was an active debate in
legal literature on the possibility of recognizing the body of a legal
entity as its representative. 1 Thus, some authors find that the for a
body of a legal entity acting on behalf of the legal entity essentially
differs from the representative's activities.2 According to another
point of view, the body of a legal entity is it’s legal representative.
The so-called “statutory" representation of a legal entity “is a variety
of a legal representation: when the legal entity based on the statute or
a senior official occupying a certain position has the power to act on
behalf of a legal person or a citizen.”3
B.B. Krereakin believes that "in any case we cannot say that the
body is representing on behalf of the legal person. Representatives of
the legal entity are persons (citizens or legal entities) authorized by
the body of the legal entity (voluntary representation) or legally
authorized (mandatory representation) persons (individuals or legal
entities)" 4
The same opinion was made by V.P. Gribanov and S.M.
Korneev.5 And, for example, O.A. Krassavchikov was of the opinion
1

See Иоффе О.С. Советское гражданское право. Л., 1958 (Ioffe O.S. Soviet civil
law. L., 1958), p. 160, Новицкий И.Б. Советское гражданское право. В 2 т., 1 т.,
М., 1959 (Novitsky I.B. Soviet civil law. in 2 parts. Part 1, Moscow 1959), p.189.
2
See Черепахин Б.Б. Волеобразование и волеизьявление юридеческого лица,
Труды по гражданскому праву, М., 2001 (Cherepakhin B.B. Volition and the will
of a legal person, Works on Civil Law, M., 2001) p. 479, Грибанов В.П., Корнеев
С.М. Советское гражданское право. М., 1961 (Gribanov V.P., Korneev S.M.
Soviet civil law. Moscow 1961) p. 209:
3
Советское гражданское право. В 2 ч. /под ред. В. А. Рясенцева. М., 1986.1 ч.
(Soviet civil law. In 2 parts / Ed. V.A. Ryasentseva. M., 1986, part 1) P. 232:
4
Черепахин Б.Б. Волеобразование и волеизьявление юридеческого лица,
Труды по гражданскому праву, М., 2001 (Cherepakhin B.B. The will and the will
of a legal person, Works on civil law, M., 2001) p. 134.
5
See Грибанов В.П. Корнеев С.М. ,Советское гражданское право, М., 1961
(Gribanov V.P. Korneev S.M. , Soviet civil law, M., 1961), p. 209.
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that since the legal consequences of the transactions concluded by the
representative arise directly for the represented person, it is not
possible to consider it as representation when the body concludes a
transaction by a legal entity's body (director, board chairman). The
body of a legal entity is not a representative, but it exercises its rights
and obligations as it is provided for by the charter. The actions of the
body are the actions of a legal person. 1
However, there is also the opposite view in the literature. For
example, I.V. Shereshevsky considered the body of a legal entity to
be his legal representative. 2 This opinion was also shared by S.N.
Bratus, who viewed the bodies of legal entities as statutory
representatives. 3 Later on, Bratus acknowledged that the actions of
the body are the actions of a legal entity because the formation and
implementation of its will is reflected in the powers envisaged by the
charter or regulation of the body.4
S.A. Landskof considers that the act of the body on behalf of the legal
person is a statutory representation. 5 This point of view was developed by
D.M. Cechot, who considered the bodies legitimate representatives of the
legal entity, did not consider it wrong and unreasonable to match the body
of the legal person represented by it’s head with a legal entity itself. 6

It should be noted that the question whether the director of the
1

See Красавчиков О.А.,Советское гражданское право М., 1968 (Krasavchikov
OA, Soviet civil law M., 1968) p. 275-276.
2
See Шерешевский И.В. Представительство (Поручение и доверенность).
М.,1925 (Shereshevsky I.V. Representation (commission and power of attorney).
M., 1925), p.165.
3
See Гражданское право: Учебник.В 2 т., 1т М., 1944 (Civil law: Textbook. In 2
parts, part 1, M., 1944) p. 201.
4
See Братусь С.Н. Субъекты гражданского права. М., 1950 (Bratus S.N. Subjects
of civil law. M., 1950) p. 98.
5
See Ландкоф С.Н. Основы цивильного права. Киев, 1948 (Landkof S.N. Basics
of civil law. Kiev, 1948,) p. 132.
6
See Чечот Д.М. Участники гражданского процесса. М., 1960 (Chechot D.M.
Participants in the civil process. M., 1960) p. 157.

124

company is its representative is currently problematic not only for the
framework of private-legal regulation, but also in the framework of
public legal regulation.
Paragraph 2 of Article 23 of the RA Law on " Fundamentals of
Administration and Administrative Proceedings" states that persons
authorized by the Civil Code of the Republic of Armenia can act as
representatives of the parties in administrative proceedings. Taking
into consideration the fact that the sole executive body acts on behalf
of the company without a power of attorney, the head of the
organization cannot be recognized as its authorized representative in
the administrative proceedings. Consequently, the sole executive
body, pursuant to the RA Law on Fundamentals of Administration
and Administrative Proceedings, is the legal representative of the
organization.
The court practice on this issue does not give a definitive
answer. For example, the Court of Cassation of the Republic of
Armenia, in civil case No. 3-192, the agreement on conciliation of
the liquidated company concluded by the Chairman of the
Liquidation Commission of the "Hydromasnadzor" CJSC H.
Simonyan's with himself was invalidated by the fact that the head of
the legal entity's governing body is a representative, hence according
to Article 318 (3) of the Civil Code, the representative cannot
conclude transactions in person on behalf of the represented person,
he may not conclude a deal with another person, whose
representative he is at the same time. Based on the analysis of the
above-mentioned case, one can argue that the Court of Cassation
considers the legal entity's body as its representative and applies the
provision of the representation to that relationship, which is
unacceptable to us. In such a situation, for example, in the case of
acquisition of shares, how the head of the executive body of the seller
or purchaser of shares must sign the contract.
The Article 88 (3) (b) of the RA Law on Joint-Stock Companies
also provides opportunity for such different interpretations, according
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to which the Company's Director represents the Company in the
Republic of Armenia and abroad, and paragraph 3 (a) of Article 43
of the RA Law "On Limited Liability Companies" provides:
company's executive body acts on behalf of the company without a
power of attorney, represents the company’s interests and concludes
transactions.
We believe that the executive body of a legal entity is a
management body, which, by virtue of the law, expresses the will of
the legal person, has the power to represent it on its behalf, and
consequently, the head of the executive body cannot be regarded as a
representative of a legal person and the rules of the representation are
not entirely applicable. We propose amendments and additions to the
Civil Code of the Republic of Armenia, the RA Law on Joint-Stock
Companies and the Law of the Republic of Armenia on Limited
Liability Companies for specifying the legal nature of the company's
sole executive body, which will enable to align the interest of the
corporation and persons working in the above-mentioned situations,
set new procedures and rules for making deals in such scenarios.
Particularly, paragraph 3 of Article 318 of the Civil Code of the
Republic of Armenia should be supplemented with the following new
sentence: "The rules concerning transactions concluded by the
representative are not applicable to transactions concluded by the sole
executive body behalf of a legal entity ". Additionally, within the
scope of this proposal, make appropriate changes to the laws
governing the various organizational forms of corporations.
Thus, the bodies of corporate legal entities are the constituent
parts of a legal person represented by one or more persons, which
form and express the will of a legal person within the powers vested
in them by the law and/or the statute, thus ensuring its legal
personality. And the formation and expression of the will of the
corporation is carried out by the relevant bodies with the adoption of
special acts.
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THE PROBLEM OF INTERPLAY OF THE CONCEPTS OF
ECONOMIC ACTIVITY AND ENTREPRENEURIAL
ACTIVITY IN THE LIGHT OF CONSTITUTIONAL
AMENDMENTS
Davit Serobyan1
At this stage, widespread legislative changes are taking place
in Armenia: the main law of the country was amended recently,
our country is in transition to parliamentary republic, there are
fundamental changes happening to civil, civil procedures and
judicial codes of the Republic of Armenia, and the new tax code
entered into force in January 2018 2. In the result of constitutional
amendments the article 59(1) enshrines that everyone has the
right to economic, and entrepreneurial activity. In the result of
amendments to the Constitution of the Republic of Armenia 3 part
1 of the Article 59 prescribes that everyone has the right to
economic, as well as entrepreneurial activity. Part 1 of the Article
33.1 of the previous edition of the Constitution prescribed, that
everyone has the right to entrepreneurial activity not prohibited
by the law. In other words, we can state that Article 59 almost
repeats Article 33.1 of the previous Constitution, which also
prescribed the constitutional right of doing “business” 4 with one
essential exception. That exception is the current wording allows
1

Candidate of Legal Sciences, Associate Professor of the Chair of Civil Law of the
Yerevan State University. E-mail: d.serobyan@gmail.com.
2
ՀՀՊՏ 2016.11.04/79(1259) Art.1038:
3
ՀՀՊՏ 2015.12.21/Special edition Art. 1118:
4
Among terms entrepreneurial and business activities we prefer the term business,
however, considering that the present article’s aim is different and that both
Constitution and Civil code use the term entrepreneural activity in the text below we
will operate with the term entrepreneurial activity, for more details please see The
Concept of Economic Activity in the Light of the Constitutions 2017 | Article YSU
Faculty of Law, Faculty of Law, Faculty of Journalism, YSU; head group. S. G.
Ghazinyan, Yerevan, YSU, 2017, pp. 210-230, pp. 210-230; available at:
http://www.ysu.am/faculties/hy/Law/section/staff/page/3/person/David-Serobyan:
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everyone to engage in economic, including entrepreneurial
activity,1 which means that in the result of the recent
amendments, the entrepreneurial activity is considered as a type
of economic activity. A similar approach was undertaken in
Russian Federation; however, Article 34 of the Russian
Constitution is somewhat different. In particular, under the
mentioned article everyone is granted the right to use his/her
skills and assets in entrepreneurial and other economic activity,
not prohibited by the law. 2 Three circumstance can be underlined
here, first: enrepreneural activity is a type of economic activity,
second – priority is given to entrepreneurial activity among
different types of economic activities. Additionally, different
from the Armenian Constitution the provisions of Russian
Constitution provide the option to use skills and assets in
conducting entrepreneurial activity.
From the mentioned perspective, we can truly state that our
Constitution has made a considerable progress from the moment
of adoption. For example, Article 8 of the first Constitution of
Armenia adopted after the independence provided 3 The state shall
guarantee the free development and equal legal protection of all
forms of property, the freedom of economic activity and free
economic competition. This is the constitutional basis for
entrepreneurial activity at that time, which we think that was a
massive step considering that only several years passed after the
transition from planned economy to market economy. Later, in
the result of amendments dated on 27.11.2005 the Constitution
was amended to include new article 33.1, which enshrined that
1

According to the Constitution, the term "businessman" is used in another sense,
thus envisaging the 86th article of the same Constitution, the main goals of the state
policy, one of those goals defines the business environment and promotes
entrepreneurship.
2
Available at:http://www.constitution.ru/10003000/10003000-4.htm
3
The Constitution was adopted during a referendum of July 5, 1995.
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everyone has the right to engage in entrepreneural activity not
prohibited by the law. 1 Noticeable that although the article added
after the amendments of 2005 is a progress in terms of regulating
the matter of entrepreneurial activities on constitutional level,
nevertheless one cannot consider such constitutional provision as
a success.2
Article 2 of the Civil Code does not consider entrepreneurial
activity as a type of economic activity 3, hence it is highly
important to study and analysis of the definition of the economic
activity in the doctrinal setting, including legislative regulation
thereof. Otherwise the link between constitutional basis of the
entrepreneurial activity and legislation in force, allowing
arbitrary interpretations of entrepreneurial activity, depending on
subjective perceptions.
As it was noted above Article 8 of the previous wording of
the Constitution freedom of economic activity and free economic
competition are guaranteed in the Republic of Armenia.4 It is
quite visible that the freedom of economic activity is expressed
through entrepreural activity. Today the Article 114 of the Civil
Code enshrines it from the point of view of result of the
entrepreneurial activity of joint stock companies, moreover
Articles 275 and 756 of the Civil Code stipulate it in the context
of foreign economic activity, and operative economic acticities of
the contractor respectively.
Although the new Tax Code
1

ՀՀՊՏ 2005.12.05/ Special edition. Article 1426:
The Article 33.1 of the 2005 edition of the RA Constitution has been commented
on in more detail by comments made by the Constitution of the Republic of
Armenia, G. Harutyunyan and A. Vagharshyan of the General Editor., Yerevan,
Iravunk, 2010, pp. 406-417.
3
ՀՀ ՊՏ 1998/17(50) 10.08.98 hereinafter referred also as Civil Code.
4
Freedom of economic activity means a legally guaranteed opportunity to freely use
his or her abilities and property for unlawful economic activity, that is, to carry out
entrepreneurial activity. , General Commentary of the Constitution of the Republic
of Armenia, G. Harutyunyan, A. Vagharshyan. - S.. "Iravunk", 2010, p. 121.
2
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discusses uses the term “economic activity” when regulating a
particular aspect of the taxpayers’ activity, however, it never
defines it. The term “economic activity” is used in the Land Code
of the Republic of Armenia 1 mainly for the purpose of regulating
relationships in the context of agricultural activities. Similarly, in
the Water Code, the term is used for the purpose of regulating 2
relationships connected with the use of water resources, and
finally the term is used in the Administrative Offences Code 3 for
the purpose of prescribing responsibility for violations of
financial-economic limitation during state of emergency.
We can continue listing such examples continuously, and
what is the judicial practice on the issue? We can bring numerous
examples from the judicial practice, where the term “economic
activity” has been used in a judicial decision. However, no
judicial act defines the term “economic activity” and how that
term is related to the concept of entrepreneurial activity. 4
In the decision # ՍԴՈ-152 The Constitutional Court has
discussed the concepts of the freedom of economic activities and
free economic competition. 5 In the decision # ՍԴՈ-1131 the
Constitutional Court uses the term economic activity in the
ordinary meaning, 6 in another case ՍԴՈ-1065 the Constitutional
Court concluded that, “…in such case the general object is not the
form of government, but the economic activity and the legal
regulations should be directed at guaranteeing competitive, free
1

ՀՀՊՏ 2001.06.15/17(149).
ՀՀՊՏ 2002.07.10/24(199).
3
ՀՍՍՀԳՍՏ 1985/23:
4
See for example the Court of First Instance of Kentron and Nork-Marash
Administrative Districts of Yerevan in case ԵԿԴ/0223/07/14, or the Cassation Court
of the ECC / 0807/02/11 civil case used the expression of economic or business
activities when expressing its legal position.
5
http://www.concourt.am/armenian/decisions/common/1999/sdv-152.htm
6
http://www.concourt.am/armenian/decisions/common/2013/pdf/sdv-1131.pdf
2
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economic activity. 1
The Court of Cassation of the Republic of Armenia based on
Article 2 of the Law on Value Added Tax, Article 26 of the Law
on Taxes2, Article 24 of the Law Civil Service has concluded
that: “…considering that while there is a constitutional
prohibition for the judge to engage in entrepreneurial activities, it
is allowed for the judge to participate in a company or have
saving account, the legislator does not consider the mentioned
economic activities as elements of entrepreneurial activity. That
is to say, participation in a commercial company the Court of
Cassation does not consider as entrepreneurial activity, however
it is considered as economic activity 3. Nevertheless the Court of
Cassation does not define the economic activity and does not
reveal the content of it.
Thus, we can conclude that neither the legislation nor the
judicial practice do not define the concept “economic activity”, or
its features, subjects, and merely touches separate aspects of it
and does not reveal the link and relationship with the
entrepreneurial activity. We have discussed the mentioned issues
in detail in the past 4 and currently considering that concepts
“economic activity” and “entrepreneurial activity” are widely
applied both by the legislator and the courts, as well as the
absence of a unified approach lead to arbitrary, situational
solutions, hence the purpose of the present article is the doctrinal
1

http://www.concourt.am/armenian/decisions/common/2013/pdf/sdv-1065.pdf
ՀՀՊՏ 1997.05.20/11:
3
By considering the entrepreneurial activity in the current Constitution as a type of
economic activity, in fact, it is not forbidden for a judge to engage in economic
activity. See, Article 164 of the Constitution.
4
See, Serobyan DM, The Concept of Economic Activity in the light of
Constitutional Changes 2017 | Article / A Collection of Materials of the Conference
of the Faculty of Law at Yerevan State University, YSU; G.S. Ghazinyan, Yerevan,
YSU, 2017, p. 210-230
http://www.ysu.am/faculties/hy/Law/section/staff/page/3/person/David-Serobyan:
2
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clarification of the mutual link between the two abovementioned
concepts.
Without any doubt, the relationship of entrepreneurial
activity and economic activity requires clarity, and all the
elements of the entrepreneurial activity are derived from that
clarity. Article 59 (1) of the Constitution of the Republic of
Armenia is cornerstone provision in this regard. According to that
provision entrepreneurial activity is a type of economic activit y.
We are of the view that Article 59 has been enshrined in the
Constitution based on the overwhelming view in the economic
literature. According to that view entrepreneurial activity is a type of
economic activity.1 And that is true. Russian scholar Yershova
supports that view: entrepreneurial activity is a kind of economic
activity, and the main feature of it is the generation of profit.2
Mamootov points that the concept of economic activity includes
entrepreneurship, but does not amount to the latter.3 Belikh thinks
that concepts of economic activity and entrepreneurial activity
“intersect” with each other, and not every economic activity can be
considered as entrepreneurial activity.4 Laptev points out that the
concept “economic activity” is much wider compared to
1

The fac tthat business activity is a type of econnomic activity has been represented
by the legal opinion of the legal community back in 2007, for example, the
regulation of business relationships in the RA legislation, Collection of materials of
the Scientific Council, YSU 2007, p. 83, or articles of the Constitution of the
Republic of Armenia, G.Harutyunyan, A. Vagharshyan, Yerevan, Iravunk, 2010, pp.
406-417 pp. 406-417.
2
See Современное предпринимательское право. Монография. Отв. ред. док.
юр. наук, проф. И.В. Ершова. (автор главы - И.В. Ершова.) Проспект. Москва.
2014 (Modern business law. Monograph. Ed. ed. doc legal sciences, prof. I.V.
Ershov. (The author of the chapter is I. V. Ershov.) Prospectus. Moscow. 2014) P.
79.
3
See Хозяйственное право: Учебник/ под ред. В.К.Мамутова. Киев. 2002
(Economic law. Textbook / ed. V.K. Mamutov. Kiev. 2002) P. 3.
4
Предпринимательское право России: Учебник/ под ред. В.С.Белых (автор
главы - В.С.Белых). М.2008. (Business Law of Russia: Textbook / ed. VS White
(author of the chapter - V. White). Moscow 2008) p. 21.
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entrepreneurial activity: in modern times economic activity is mainly
is reflected in the form of entrepreneurial activity. Nevertheless, there
can be such types of economic activity that don’t have any feature of
entrepreneurial activity.1
In order to justify our position it would be correct to carry out a
brief comparative between the concepts economic activity and
entrepreneurial activity.
Features of economic activity are as follows:
 Economic activity is a publicly useful type of activity;
 Subjects of economic activity are individuals and legal
entities, which carry out such activities either on their own or in
cooperation with others;
 Material and spiritual values having monetary valuation
are created in the result of economic activity;
 Economic activity is carried out in a specific sector of
economy;
 The purpose of the economic activity is to satisfy the
demands of the individuals and the society.2
Different from economic activity, the term entrepreneurial
activity has been extensively discussed in the literature and many
authors have expressed their views with regard to the issue. In
particular, according to Professor Barseghyan the features of
entrepreneurial activity are the professional character, organizing the
1

See Предпринимательское право: понятие и субъекты. М. 1997 (Business law:
concept and subjects. M. 1997) P. 18; Предпринимательское право
(хозяйственное) право: Учебник. Под ред. В.В.Лаптева, С.С. Занковского
(автор главы - В.В.Лаптев). М., 2006 ( Business Law (Business) Law: Textbook.
Ed. V.V.Lapteva, S.S. Zankovsky (the author of the chapter is V.V. Laptev). M.,
2006) p. 122.
2
See Serobyan DM , The Concept of Economic Activity Under the Constituent
Changes 2017 Article / A Collection of Materials of the Conference of the Faculty of
Law at Yerevan State University, YSU; head group. S. Kazinyan, Yerevan, YSU,
2017,)
pp.
227-228,
http://www.ysu.am/faculties/hy/Law/section/staff/
page/3/person/David-Serobyan:
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work by own risks and receiving revenue periodically.1 Here one
could cite other authors, however, we can conclude that the
mentioned opinion about the features of entrepreneurial activity is
widespread in the doctrine. Scholars identify seven (including those
already mentioned) features of economic activity, however, except
for already mentioned features, it is rather disputed to enlist others as
features of entrepreneurial activity2, hence, we will only focus on the
following four qualities: professional character, autonomy,
conducting the work at his/her own risk, and regularly receiving
revenue.
Now let’s compare the features of economic and entrepreneurial
activities. Both are types of human activity. In case of economic
activity, it is publicly beneficial, i.e. directed by the interests of the
society. And entrepreneurial activity can be both publicly beneficial
and focused only on the interests of a particular person. Hence, both
have some overlaps, however the ambit of entrepreneurial activity is
much narrower. At the same time, if we emphasize the professional
nature of entrepreneurial activity, sometimes the ambit of the
entrepreneurial activity is narrowed down since additional strict
requirements are presented to the subjects of such activity. While it is
not always the case for the economic activity that subjects of it are
required to comply with professional requirements. For example,
person who grows vegetables in his garden is engaged in economic
activity, while the person who does the same thing for the purpose of
obtaining profit, is required to comply with a stricter requirement.
Important to note that subjects of both economic and entrepreneurial
activities can carry out their activity on their both on their own, and
jointly, and there is no any specificity in this regard.
1

See Բարսեղյան Տ․Կ․Գործարարական իրավունք, Երևան, ԵՊՀ հրատ
(Barseghyan T.K. Entrepreneural Law. Yerevan YSU.) p. 33:
2
See Белых В.С. Правовое регулирование предпринимательской деятельности
в России. Монография. Проспект. Москва. 2009. (Belykh V.S. Legal Regulation
of Entrepreneural Activity in Russia. Monography. Moscow 2009) P.39:
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Certain material and non-material values having monetary worth
are created in the result of both activities. In both cases the activity is
carried out in the economic sector, hence there is no difference
between them in this regard.
As per performing the activity at it’s own risk, it must be noted
that it is a legislative and economic requirement set for the
entrepreneurial activity, while not all business subjects bear the risk
of non beneficial consequences. And if this condition is mandatory
for entrepreneurs, it is non-mandatory for subjects performing
economic activity, in other words risk does always have legal
significance for economic activity.
Additionally we can conclude that the opportunity provided by
the goals of the economic activity is much wider than the one for
people engaged in entrepreneurial activity. The reason for such
difference is explained by the fact that in case of entrepreneurial
activity the receiving revenue is a requirement, even if the subject
carrying out that activity is a non-commercial entity. The mentioned
entities are non-commercial in nature, however are allowed to carry
out entrepreneurial activity, with the condition that the revenue
generated in the result of such activity is not divided between the
founders (members) of that entity, which is impossible in many
cases, that revenue should be spent in line with the charter goals of
that non-commercial entity. Thus, based on the abovementioned one
can be convinced that from the point of view of purposes the sphere
of economic activity is much wider than that of the entrepreneurial
activity.
Thus, in the result of the comparison of the characters of
economic and entrepreneurial activities we can conclude that the
sphere of economic activity is much wider than that of the
entrepreneurial activity, and conditionally applying the well-known
formula one can infer, that every type of entrepreneurial activity is
economic in its nature, however we cannot make the opposite
135

assertion. Not all types of economic activities can satisfy the
requirements of entrepreneurial activity, hence cannot always be
qualified as entrepreneurial activity. That is to say, the legislation
enshrines stricter requirements for entrepreneurial activity, which are
not mandatory for carrying out economic activity, hence the sphere of
the latter is wider. Continuing this thread, and based on philosophical
concepts that certain phenomena are a variety of a group, when they
have all the features required for that group, and at the same time
have some unique characters, because of which are different from
other phenomena of that group, accordingly the mentioned
phenomena should be considered as a type within that group.1 As a
consequence, we can conclude that entrepreneurial activity is a
separate type of economic activity. Let’s once more emphasize the
differences of entrepreneurial activity and economic activity without
covering their similarities: from the point of view of the purpose – in
case of entrepreneurial activity the generation of revenue is a
mandatory normative condition, while that is not the case with the
economic activity. From the point of view of subjects – only subjects
having special legal status can engage in entrepreneurial activity, that
is – person who has been registered, or, in some cases, has obtained a
relevant license, in line with the requirements of the law, while that is
not required for carrying out economic activity. The professional
character is not always the case for the economic activity,
additionally the risk does not always have legal significance for
economic activity. Accordingly, we are of the view that, economic
and entrepreneurial activities are related as class and type, since the
entrepreneurial activity meets all the requirements for economic
activity, and at the same time it has unique features, which make it
different from classical economic activity and has narrower
application.
1

See Философский словарь. Под ред. И.Т. Фролова. М., 1991 (Philosophical
Dictionary. I.T. Frolova eds. Moscow 1991), p. 66:
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Concluding the abovementioned, we can conclude that
Constitutional prescription of economic activity and regulating the
entrepreneurial activity as a type of economic activity is justified and
reasoned, and, we think, that it will promote the proper legal
regulation of economic relations.
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TRADEMARKS AND BRANDS:
WHAT ARE THE DIFFERENCES?
Arpine Hovhannisyan1
Narine Avagyan2
Introduction
Nowadays one can assume that we live in a “branded” world.
3
All entrepreneurs develop strategies to brand their products. It is the
key to success in every day developing and competing market. The
initial capital of many businesses is their brands.4 Brands today are
the most demonstrably influential and sustainable wealth creators in
the world.5
Brand owners should be granted protection from counterfeiting.
Otherwise, there will be no incentives to invest in brands. A key
justification for this protection, according to brand owners, is to
avoid free-riding on their investments (which is harmful to
competition, erodes the strength of the brand and damages brand
equity).6
It has become more and more common for the less successful
companies to use a well-known brand in order to benefit from
1
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Yerevan State University. Vice President of the National Assembly of the Republic
of Armenia. E-mail: arpinehov@gmail.com.
2
PhD student of the Chair of Civil Law of the Yerevan State University. Head of the
Service of Legal Expertise at Civil Court of Appeal of the Republic of Armenia. Email: narine.avagian@gmail.com
3
Lionel Bently, Jennifer Davis and Jane C.Ginsburg, Trade marks and Brands,
Cambridge, 2008, p. 177.
4
http://www.emeraldinsight.com/journals.htm?articleid=857666&show=html, last
visited Dec 1, 2017.
5
Rita Clifton and Esther Maughan, The Future of Brands, New York, 2000, p. 13.
6
http://www.oft.gov.uk/news-and-updates/events/brand-protection, last visited Nov
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consumer interest in that brand, so-called ‘free- riding.’ As a result,
one of the most critical features in the brand-the brand image is
denigrated. The question arises whether we have protection for the
brand and how it is realized. Are the mechanisms that exist in
trademark law enough?
To answer these questions, it is essential to understand the
differences between the brands and the trademarks. The article will
discuss the concept of brand and the differentiation from the
trademark. The importance of brand image and branding will be
discussed accordingly. Finally, the protection of the brand will be
discussed.
2. BRANDS AND TRADEMARKS
2.1. What is a brand?
In present terms such as ‘brand’ and ‘trademark’ are used as
synonyms. There is neither universally accepted definition of a
brand1 nor the differentiation from the trademark. However, these are
different concepts, and in this article, differences will be outlined and
the definition of the brand will be given.
A word brand probably derives from an Old Norse word brandr,
which meant ‘to burn.’2 Initially, the word ‘brand’ was used as an
identifying mark burned on livestock or criminals or slaves with a
branding iron.3 A farmer with a particularly good reputation for the
quality of his animals would find his brand much sought after, while
the brands of farmers with a lesser reputation were to be avoided or
treated with caution. Thus the utility of brands as a guide to choice

1

Isaac, Belinda, Brand protection matters, Sweet&Maxwell, 2000, pg. 3.
Flemming Hansen & Lars Bech Christensen, Branding and Advertising,
Copenhagen, 2003, pg. 12.
3
http://oxforddictionaries.com/view/entry/m_en_gb0099010#m_en_gb0099010, last
visited Dec 1, 2017.
2
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was established, a role that has remained unchanged up to now.1
In Ancient Rome principles of commercial law developed that
recognized the origin and title of potters’ marks, but this did not
prevent makers of inferior pots from imitating the marks of wellknown makers in order to delude the public. With the Fall of the
Roman Empire, the elaborate and highly sophisticated system of
trade that had bound together in mutual interdependence the
Mediterranean and west European peoples gradually collapsed.
Brands continued to be used but mainly on a local scale. The
exceptions were the distinguishing marks used by kings, emperor,
and governments.
In the 17th and 18th centuries, when the volume manufacture of
fine porcelain, furniture, and tapestries began in France and Belgium,
mainly because of royal patronage, factories increasingly used brands
to indicate quality and origin. At the same time, laws relating to the
hallmarking of gold and silver objects were enforced more rigidly to
give the purchaser confidence in the product. However, the spread
use of brands is primarily a phenomenon of the late 19th and early
20th centuries. The industrial revolution, with its improvements in
manufacturing and communications, opened up the western world
and allowed the mass-marketing of consumer products.2
So how can be brand defined?
The American Marketing Association describes a brand as
‘name, term, sign, symbol, or design, or a combination of them
intended to identify the goods and services of one seller or group of
sellers and differentiate them from those of the competitors.’3 This
definition is quite similar to trademarks. Particularly, article 2 of the

1

Rita Clifton, John Simmons, Sameena Ahmad, Brands and Branding, 2nd edition,
Canada, 2009, pg. 14.
2
Rita Clifton, John Simmons, Sameena Ahmad, supra note 8, pg. 15.
3
Flemming Hansen & Lars Bech Christensen, supra note 6, pg. 12.
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Trademark Directive1 constitutes ‘a trade mark may consist of any
sign capable of being represented graphically, particularly words,
including personal names, designs, letters, numerals, the shape of
goods or their packaging, provided that such signs are capable of
distinguishing the goods or services of one undertaking from those of
other undertakings.2 Even the definition of trademarks is also tough
to specify as the term ‘any sign’ has an expansive interpretation.
Researchers have criticized the above as too preoccupied with
the product and too mechanical. It is limiting because it focuses only
on the firm's input activity of differentiating using a name and a
visual identity. As Meadows (1983) observed, consumers are not
passive recipients of brand marketing activity, and thus branding is
not something done to consumers, but instead something they do
things with. No reference is made either to the managers formulating
any strategic thinking or vision for the brand or to it acquiring
connotations in consumers' minds.3
David Aaker defines a brand in the following way:
‘A brand… signals to the consumer the source of the product,
and protects the customer and the producer from competitors who
would attempt to provide products that appear to be identical.’4
Thus, it influences consumers’ purchasing decisions.
Overall brand is a marketing category, while trademark is a legal
concept. Many legally protected trademarks have only little economic
value, while brands do have significant value. 5
The brand is broader than trademark and is more associated with
luxury and is intended to attract the consumers by lifestyle messages.
1

First Directive 89/104/EEC of the Council, of 21 December 1988, to Approximate
the Laws of the Member States Relating to Trade Marks
2
Ibid, Article 2.
3
Leslie de Charnatony and Francesca Dall’Omo Riley, Journal of marketing
management, Vol.14, 1998, pg. 417-443.
4
Isaac, Belinda, supra note 5, pg.5.
5
Ariel Ezrachi and Ulf Bernitz, Private labels, Brands, and Competition Policy, The
Changing Landscape of Retail Competition, Oxford, 2009, pg. 217-234.
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The word “luxury” mostly refers to the reputation and image of the
brand rather than the price.1 For the consumers, brands play an
enormous role in a world of increasingly plentiful choice giving the
consumer an opportunity to shop with confidence.2 In other words,
brand is an image of the product, the first thing that comes in the
mind of the consumer while shopping. It is interesting to mention that
when advertising the products images rather than words are used to
convey messages, as images do not actually “lie”3 and they stick to
the minds of consumers easily.
The brand image can be created in different ways: personal
experience, packaging, and mainly advertising. The value of the
brand is brand awareness, association, and loyalty.4 However, it is
more than, the image that surrounds the brand. 5
A marketing academic, Ambler describes a brand as ‘a product
plus added values… A brand is a set of quality, price, and image’.6 In
other words, brands encompass the personality, style, aura associated
with a particular product. The brand is an image of a product, a way
of life that is designed through the presentation, marketing,
advertising and packaging of the product.7
However, the brand is more than a product.8 If a product
includes characteristics such as scope, attributes, quality, and uses,
the brand includes much more such as brand users, country of origin,
organizational associations, brand personality, symbols, brand-

1

Jonathan E.Schroeder and Miriam Salzer-Morling, Brand culture, London , 2006,
pg. 67-75.
2
Jeremy Phillips and Ilanah Simon, Trade mark use, Oxford, 2005, pg. 165.
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Lionel Bently, Jennifer Davis, Jane C.Ginsburg, supra note 1, pg. 186.
4
C-544/06, O2 Holdings Ltd v Hutchison 3G Ltd [2006] EWHC.
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Schroeder, supra note 15.
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Isaac, Belinda, supra note 5, pg. 6.
7
Lionel Bently & Brad Sherman, Intellectual property law, 3rd edition, Oxford,
2009, pg. 713.
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David A. Aaker, Building strong brands, New York, 1996, pg. 72-73.
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customer relationships, emotional benefits, self-expressive benefits.1
For example what feelings arise when we say L’Oreal or Chanel. Of
course, it differs a lot to whom you refer this question: to a male or a
female. For us-females we associate it with France, imagine the
models or stars that take part in their advertising, letters of “L’Oreal”
or the symbol of “Chanel,” the products they offer, the quality (even
though we have not used them), luxury lifestyle. In other words, the
word L’Oreal or any other famous brand in fashion or perfume
industry already gives value to the product.
The brand is a relationship, a reputation, a set of expectations, a
promise.2
In Plummer’s view, the brand’s personality is primarily the
result of the firm’s communication while the image is the way
consumers perceive the brand’s personality. Also, Aaker describes
brand personality as a metaphor which can help brand strategists by
enriching their understanding of people’s perceptions of and attitude
toward the brand, contributing to differentiating brand identity,
guiding the communication effort and creating brand equity. 3
Gardner and Levy give another definition stating that:
A brand name is more than the label employed to differentiate
among the manufacturers of a product. It is a complex symbol that
represents a variety of ideas and attributes. It tells the consumers
many things, not only by the way it sounds (and its literal meaning if
it has one) but more critical via the body of associations it has built
up and acquired as a public object over a period.4
The image of a product associated with the brand may be clearcut or relatively vague; it may be varied or simple; it may be intense
or innocuous. Sometimes the ideas people have about a brand do not
even seem very sensible or relevant to those who know what the
1

Ibid.
Rita Clifton and Esther Maughan, supra note 3, pg. 9.
3
Leslie de Charnatony and Francesca Dall’Olmo Riley, supra note 12, pg. 423.
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product is ‘really’ like. However, they all contribute to the
customer’s deciding whether or not the brand is the one ‘for me.’
These set of ideas, feelings, and attitudes that consumers have about
brands are vital to them in picking and sticking to ones that seem
appropriate.1
When we say brand it already gives some value to the product.
A brand name represents everything a person knows about a
particular product and what it means to them. In other words, it rises
all the feelings, knowledge and experience they associate with the
particular brand.2 Brands create reputation and trust. Once a
consumer trusts the brand, he stays loyal to it. Having a brand is the
key to success in every day developing business. This is the reason
that companies spend a lot of effort and money on the branding of the
products. We live now in a ‘branding’ era where almost everything is
branded.
Brands are built on the product itself, the accompanying
marketing activity, and the use (or non-use) by customers as well as
others. Brands thus reflect the complete experience that customers
have with products. Brands also play an important role in
determining the effectiveness of marketing efforts such as advertising
and channel placement. Finally, brands are an asset in the financial
sense. It can be stated that brands play an important role in three
spheres-customer markets, product market, and the financial
market.3
Talking about “image” it is worth mentioning that “brand
image” initially was associated with expressions like “soft sell” and
the “weak theory of advertising,” which gave it, for many, the air of a
whimsical luxury that a business-like advertiser could hardly afford.4
1
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The modern term of brand image is brand equity. Aaker describes
brand equity as a set of assets as well as liabilities linked to brand’s
name and symbol that adds to the value provided by a product or
service to a firm and that firm’s customers. 1
The European Brands Association gives rather a broad definition
of a brand:
A manufacturers brand is developed to meet identified
consumer needs, carries an individual name and has a distinctive
packaging design. The brand and the product it embodies is unique.
Consumers recognize the attributes of a successful brand and identify
it by its distinctive packaging. A brand is essentially a label; but it is
not just any label. It is the means to recognize a differentiated
product, whose differentiation is valued by consumers. The brand
identifies one particular product out of a population of competing
products. The brand performs two communication functions for the
consumer. First, it communicates the goodwill that has built up from
past performance of all products that have carried that brand name.
This is the reputation function. Second, it enables the consumer to
choose, on the strength of both experience and the brand’s reputation.
This is the recognition function. Brand names are individual; they
permit the distinction between types of the same product such as
chocolate or carbonated beverages. 2
The brand is a special intangible that in many businesses is
considered to be the most important asset. This is a great economic
impact the brands have. They influence the choices of customers,
employees, investors and government authorities. Some brands have
also demonstrated surprising durability. The world’s most valuable
brand, Coca-Cola, is more than 120 years old; and the majority of the
world’s most valuable brands have been around for more than 60
1

David A. Aaker, supra note 22, pg. 7.
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years.1
From a legal standpoint, the brand is a sign, immediately
recognizable by the unique configuration of its attributes (name,
package, design, logo, colors, shape). From a psychological
standpoint, a brand is a contract: with time, the sign has acquired the
status of guarantee of a high level of quality and a certain type of
performance. Hence, the brand commands a strong power of
prescription, especially when it is a well-known brand.2
To be a brand means to be perceived or known to be a brand or
to have been forged into a brand.3
A brand is a set of quality, the image of the product, the
identification of the product. Brands have many virtues in
consumers’ eyes, which helps explain their continued popularity.
Most immediately, consumers benefit from the role brands play in
conveying information, providing quality assurance, (which is
necessary for maintaining brand image), and allowing for quick and
efficient comparisons across easily identifiable and trustworthy
products.4
A brand name is more than the label attached to differentiate
among the manufacturers of a product. It is a complex symbol that
represents a variety of ideas and attributes. The core result is, without
doubt, a public image, a character for the overall status of the brand
than many technical facts about the product. 5
From the academic and trade literature, nine main themes of
brand definitions can be identified, i.e., as a legal instrument, a
differentiating device, a company, an identity system, an image in
consumers’ minds, a personality, a relationship, adding value and an
1
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evolving entity. From the brand managers’ perspective, the brand
appears to be regarded as a name to be exploited to satisfy short-term
sales and profits goals.1
From the real perspective brand was described as “a set of visual
features, animated by advertising and promotion, which symbolize a
product or service and which are used in various ways to identify it”.
A far more intangible perspective was adopted by another brand
consultant as a cluster of values “with a vision that binds those values
together”.2 Linking tangible component to the intangible some brand
experts defined brand as “trademark that has acquired a personality
trait”.3
A brand is a link between firms’ marketing activities and
consumers’ perceptions of functional and emotional elements in their
experience with the product and in the way it is presented.4
1.2 The importance of branding
Initially, branding was regarded as a type of marketing
communication strategy where values were added to the product
through advertising means. Nowadays, branding is understood as a
strategically produced and disseminated commercial sign that is
referring to the value universe of a commodity.5
According to Fortune magazine: “In the twenty-first century,
branding ultimately will be the unique differentiator between
companies. Brand equity is now a key asset.”6
Branding consists of imposing one’s will on the consumer. The
brand offers a unique set of values and attributes which are appealing
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and which people are ready to purchase.1
The importance of branding a product is that branding means
recognition and identity.2
Branding is important for both the consumers and the traders
especially in the era of e-commerce and global competition. It is
mostly realized by advertising.
Advertising helps the consumers to make a choice. It is a
common truth that through advertising consumers often prefer goods
of a well-known trademark to similar products which are objects of
approximately the same standard and quality. Advertising and other
marketing activities are aimed to enhance trademark preferences
amongst consumers. This is a key to the establishment of successful
brands.
Communication alone does not create or sustain the brand, but it
does provide a space for it in consumers’ lives. Brand recognition
goes beyond brand usage. These brands are powerfully evocative for
millions of people who have never consumed and in many cases
never even seen the product. The point of successful brands is that
they have a cultural meaning that extends beyond purchase and
usage. 3
Advertising communication is an essential component of brand
marketing. The competitive advantage that organizations cannot
sustain by other means can be sustained by branding. A successful
brand constitutes a kind of quasi-monopoly, ensuring what
economists call super-normal profits. A brand lives on through
consumer perceptions which are formed in involving in advertising
communication. For consumers the brand image or personality, the
values and associations linked with the brand, the way the brand is
talked about by friends and others, the way the brand is presented in
1
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press and TV, and the memory of personal experience of consuming
the brand are all aspects of an holistic engagement with this entity,
the brand. 1 Such well-known brand might and should enjoy the
secured market position.
Consumer research has shown that powerful brands create
meaningful images in the minds of customers.2 Consumers perceive
brands as functional, emotional, and self-expressive brands.3 In
Aaker ’s opinion marketers’ value three critical aspects in branding:
the popularity of the brand, the reputation of the brand, and purchase
loyalty.4
Known brands have the emotional benefit of reducing perceived
risk and uncertainty, both of which have identifiable costs to the
individual buyer and the firm. In other words, branding can create
purchase confidence in customers; it can increase customer
satisfaction. Consumers are more inclined to buy the goods of a
known brand than an unfamiliar one.
Branding increases a company’s assets and competitive position.
Branding stresses the importance of the buyer’s perspective. To a
buyer, a brand can signal expected brand performance.
Branding is mainly concerned with how the products are
illustrated to public and consists of ‘the development of sets of
product attributes and values which are coherent, appropriate,
distinctive, protectable and appealing to consumers”.5 It consists of
thinking ahead of the consumers or anticipating and sharing their
needs and wants.6
Effective branding requires identifying, using, and then
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marketing key points of distinction or differentiation from other
goods serving similar purposes.1
Branding is a creative process. It uses research techniques and
the skills of some specialists in order to create distinctiveness.2 All in
all, it is the distinctiveness that matters and which can be highly
rewarded.
As one can see with an unarmed eye “branding” in fact is a huge
process. The goodwill gained by branding and other marketing means
has a significant economic value. The proprietor of the brands will
suffer a lot if another undertaking benefits from its brand, in other
words, free-riding. That will specifically cause a decrease in the
value of the goodwill of the brand by reducing its image or prestige.3
This is the reason that brand image should enjoy a high level of
protection.
3. Conclusions
In literature still, there is no universally accepted definition for
brands and their differentiation from trademarks. As it was already
said above, there are different approaches to the definition of the
brand.
Brands and trademarks in most of the cases are used as
synonyms and this is mostly because the protection of brand image is
realized by trademark law. To put it differently, trademark is a legal
category , while the brand is a marketing concept. However, they are
not the same. Brand is broader than trademark and it can be also
protected by copyright and design law in general. For this reason, it is
important to understand what a brand is, what is the difference
between trademarks and what can be protected by trade mark law.
According to the law on Trademarks of the Republic of Armenia
1
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trademarks are defined as any sign capable of being represented
graphically, particularly words, including personal names, designs,
letters, numerals, the shape of goods or of their packaging, provided
that such signs are capable of distinguishing the goods or services of
one undertaking from the other. The primary and essential function is
the guarantee function, that is to differentiate the goods or services
from the others. However, some other functions of trademark were
also established such as advertising and communication. These are
the functions that brands fulfil. With advertising function brands
create brand awareness in consumers’ minds and with
communication they reduce consumers’ search costs. So in this way
brands and trademarks are alike. Brands also fulfil other functions
such as reputation function and recognition function.1
In some of the definition of the brand it was described as
“trademark that has acquired a personality trait.”
The law on Trademarks gives enhanced protection for the
trademarks with “reputation” where there is no need to establish a
likelihood of confusion.2 In other words, the established “reputation”
of the trademark is enough to enjoy the protection under this article.
The protection of brand image falls within this article. As it was
already mentioned, to become a brand a product should pass through
all the marketing and branding activities which require time and
effort. If we can claim that any brand is a trademark, we cannot state
that all trademarks are brands.
The brand is always presented with the product, while in the
case of trademarks we deal with the sign, that is registrable and
protectable. When we say “Gucci” as trademark lawyers understand
the registered name “Gucci,” green-red striped logo and the shape of
‘G.’ Word “Gucci” as a brand arises other feelings. It is the products
1
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that the name is attached, the quality, luxury lifestyle, reputation,
money that was spent on advertising and the famous person in it. In
other words, brands have a strong emotional function which is quite
dominant. That is the reason it is difficult to have one meaning for
the brand which will present all the characteristics that encompass all
the aspects of a brand.
In our opinion when we refer to some product as a brand, it
means that it is already with some reputation. All in all, to become a
brand it requires to go through all the steps of marketing. One can not
just register a trademark and then it is a brand. It is also connected
how people will perceive the particular sign (with the product) which
is also an essential element in becoming a brand. To put it differently,
brands can be deemed as trademarks with a reputation.
Summarizing all the definitions for the brand, we would dare to
introduce the following definition:
The brand is a sign attached to a product which comprises such
attributes as image, value, quality, reputation which is designed
through marketing and advertising over a period of time.
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ON SOME ISSUES PERTAINING TO COMPENSATION OF
NON PECUNIARY DAMAGE IN CIVIL LAW OF THE
REPUBLIC OF ARMENIA
Grikor Bekmezyan1
As we know, the fist condition for the existence of responsibility
for the damage cause is the existence of damage itself. There is no
definition of damage in the legal scholarship yet. According to P.
Keyn, damage is the essence of the plaintiff’s actions, which
according to the author, means, that unless the victim has some
financial or health loss, he/she cannot claim compensation of
damages from the respondent.2 G. Gharakhanyan, Y.A. Fleyshits,
A.M. Belyakova define damage as non-favorable negative
consequence, which arises in case of violation of property rights and
non-tangible good3. According to N.S. Malenin, damage is a social
category. And in more general terms, according to the author,
damage can be defined as a consequence of violation of legally
guaranteed rights and interests of the state, entities, and individuals.4
The Civil Code of RA defines damage as expense of the person,
who’s rights have been violated, has born or will bear for the purpose
of reinstating the breached rights, restitution of the lost or damaged
property (in case of real damage), lost profit, which the person would
have received in the ordinary course of civil relations, given that the
1
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rights would have been violated, as well as non-pecuniary damage.
Evidently, thhere are two type of damage: pecuniary and nonpecuniary. Pecuniary damage can be calculated, while non-pecuniary
damage is impossible to calculate. In case of pecuniary damage, the
victim can lose the salary, legal capacity, make additional expenses
connected with medical treatment, drugs, recreational treatment and
other purposes. In case of losing the main care taker expenses
connected with the funeral may arise. Expenses connected with
losing the main care-taker shall be compensated.1 In case if the
damaged is caused to the property, then the owner can require
compensation for restoring the property or expenses related to
replacing the property, etc. If the damage cannot be assessed in
monetary terms, then thae damge is non-material or non-pecuniary.
The concept of non-pecuniary damage was not enshrined in the
civil code before 2014, nothwithstanding the fact that it actually was
enforced since 2010 under the concept of compensation of damage
caused to honor, dignity and business reputation, with being deemed
as such2: Nevertheless it must be noted that the concept of nonpecuniary or moral damage has been enshrined in the legislation of
the Republic of Armenia. In particular, the Article 23(1)(c) of the
Law on Commercial Advertisements or Article 268 of the
Administrative Offences Code of RA.
The concept of “moral damage” is also prescribed in the number
of provisions of the Criminal Procedures Code. In particular, Article
6(45), in which “damage” is defined as “moral, physical, property
damage expressed in monetary terms”. Article 58(1) of the same
Code when enshrining the definition of the term “victim” stipulates
the following: “the victim is the person, who has directly suffered
moral, physical or property damage as a consequence of a criminally
punishable conduct. Victim is also the person who could have
1
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suffered moral, physical or property damage if the criminally
punishable act had been committed.”
Article 104 (1) of the Law on Fundamentals of Administrative
Action and Administrative Proceedings, titled as “Grounds and
procedure for compensation of non-property damage” reads as
follows: “In cases of causing non‐property damage through
restriction of the freedom of a natural person, breach of his or her
security, inviolability of home, privacy of personal and family life,
discrediting his or her honor, good reputation or dignity by unlawful
administrative action, the person shall have the right to claim
compensation by monetary means or elimination of consequences
caused, in the amount equivalent to the non‐property damage
caused”.
Some of the mentioned legal acts, in particular the Law on
Commercial Advertisements and the RA Code on Administrative
Offences, contained provisions on moral damage even before the
adoption of the Civil Code of 1998, and we honestly believe that the
mentioned provisions merely remained in the texts of the mentioned
statutes mechanically and did not have any practical application.
Financial legislation also prescribes compensation for nonpecuniary damage. For example, the Law on Consumer Loans
provides that in case of violation of consumer rights of persons
utilizing loan services, a fine of 300,000 AMD can be charged in
favor of the consumer if the violation has been confirmed either by
the Court or by the mediator of the financial system.1
As it was noted above the concept of non-pecuniary damage was
prescribed in th Civil Code since 2014. In particular, Article 17 (2) of
the Civil Code damages shall comprise expenses, incurred by the
person whose right has been violated, which have been or must be
covered by said person in order to restore the violated right, the loss
1
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of or harm to the property thereof (actual damage), unearned income
that this person would have received under the usual conditions of
civil practices had the right thereof not been violated (lost benefit), as
well as intangible damages.
Part 4 of the Article 17 before 2015 enshrined certain cases of
compensation of intangible damage, limiting that the intangible
damage can only be compensated in cases provided by the Civil
Code. After the amendment of December 2015 words “this law” of
the part 4 of Article 17 were replaced with the word “law”. As a
result the scope of cases of compensation of intangible damage
increased, which definitely can be deemed as a positive amendment.
The Civil Code also provides the notion of the intangible
damage and the principles of compensation thereof. The Article
162.1 reads as follows:
“1. Within the meaning of this Code, intangible damage is
physical or mental suffering caused as a result of a decision, action
or omission encroaching on tangible or intangible assets belonging
to a person from birth or by virtue of law or violating his or her
personal property or non-property rights.
2. A person or, in case of his or her death or in case he or she
lacks active legal capacity, his or her spouse, parent, adoptive
parent, child, adoptee, guardian, curator shall have the right to
claim, through judicial procedure, compensation for intangible
damage, where the criminal prosecution body or court has confirmed
that the following fundamental rights of that person guaranteed by
the Constitution of the Republic of Armenia and the Convention for
the Protection of Human Rights and Fundamental Freedoms have
been violated as a result of a decision, action or omission of a state
or local self-government body or official:
(1) right to life;
(2) right to freedom from torture and inhuman or degrading
treatment or punishment;
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(3) right to personal liberty and inviolability;
(4) right to fair trial;
(5) right to respect for private and family life, inviolability of
residence;
(6) right to freedom of thought, conscience and religion,
freedom of expression;
(7) right to freedom of assembly and association;
(8) right to effective remedy;
(9) right of ownership.
3. Where a convict has been acquitted under conditions
provided for by Article 3 of the Protocol No. 7 to the Convention for
the Protection of Human Rights and Fundamental Freedoms, he or
she shall have the right to claim, through judicial procedure,
compensation for intangible damage (i.e., within the meaning of this
Code, compensation for wrongful conviction) caused to him or her.
4. Damage caused to one’s honor, dignity or business reputation
shall be compensated in accordance with Article 1087.1 of this Code,
whereas intangible damage caused as a result of violation of
fundamental rights and wrongful conviction shall be compensated in
accordance with the procedure and conditions prescribed by Article
1087.2.
5. Intangible damage caused as a result of unlawful
administrative actions shall be compensated as prescribed by the
Law of the Republic of Armenia "On fundamentals of administrative
action and administrative proceedings”.
Thus, obviously the scope of the intangible damage has been
widened, which is a positive development. The Civil Vode prescribes
the cases of compensation of intangible damage in Article 1087.1
limiting it to damage to honor, dignity and business reputation, and in
Article 1087.2, limiting it to intangible damage caused by the
violation of rights guaranteed under the Convention and in the result
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of unfair conviction. And finally, the cases of compensation of
intangible damage are set in the Article 1087.3, which sets the
concept, content, procedure and conditions for compensation of the
intangible damage caused by torture.
If the previous wording of Article 17(4) limited the rights of
individual for seeking compensation of intangible damage under
other statutes, e.g. in the framework of the law on commercial ads,
the current wording does not contain such limitation.
Nevertheless, we are of the view that the mentioned regulations
do not completely secure and guarantee a complete compensation of
the intangible damage in Armenia, thus limiting the opportunity of
inidividuals for receiving ample and satisfactory compensation. This
is particularly important for the recent times of widespread cases of
damages caused by the manufacturers, sellers and providers of low
quality goods and services, or damages caused by financial
organizations to the customers in the result of abuse of the rights or
non-performance of obligations by financial organizations, which can
lead both to a minor financial damage, and at the same time cause
significant disturbances, deprivations, i.e. intangible damage.
For example, when banks freeze the whole amount on the bank
accounts of an individual instead of freezing the exact amout
indicated in the document provided by the judicial executor, which
actually deprives the person of the right to use his/her monetary
resources. Or in cases when insurance companies artificially delay
the payment of insurance compensations, as well as intangible
deprivations caused by unfair advertisement of goods, services or
works.
Considering all above mentioned we are of the view that the
current regulations contained in the Civil Code continue to be
incomplete. In particular, limiting the compensation of intangible
damage only to a very limited cases, with such a symbolic amount,
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does not serve the interests of fairness, as well as does not secure the
full compensation of the damage caused to the victim. Such
regulation does not ensure the preventive nature of the compensation
of damages in itself.
We think that it is the right time expand the notion of intangible
damages in the Civil Code, completely prescribing the compensation
of intangible or preventive damage.
Preventive damage, or how it is known in the US legal system –
“punitive damage”, i.e. damage that is aimed at punishing, means a
monetary compensation, which is awarded to the victim and which is
outside the scope of the actual damage suffered by the victim in the
result of act causing the damage, and the purpose of which is to
punish the offender.1 As it is evident from the wording, and as we
will see below, one of the features of the punitive damage is that the
compensation of damage resembles fine, and has preventive-punitive
nature, exceeds the amount of the actual damage and is payable to the
victim directly.
As a general rule punitive damages, as an exclusive type of
compensation of damages can be awarded by the court along with the
actual damages, which has the purpose of compensating the victim
for the the griefs.2 The punitive damage is a means for punishing the
person causing the damage, and is based on the theory, that the
interests of the victim and the society can be protected more
completely if an additional financial burden will be put on the
offender. The purpose of such compensation mechanism is the
preventing future damages by the offender or other offenders, by
punishing the offender.
Punitive damage, as a type of civil liability was first applied in
England in 1763, after which it started being applicable in the
1
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American colonies. Before 1850s the punitive damage an integral
part of the Anglo-American legal system.1
Considering the specific characteristics of punitive damage, it is
crucial to highlight clearly the conditions when punitive damage
compensation can be awarded. Among those conditions are flagrant
abuse of law, dishonesty, fraud, coercion, public danger of the
conduct or the offence, etc. Important that the enumerated conditions
should be in the context of intentional conduct of the offender or at
least be committed in gross negligence. We think that the punitive
damage should only be awarded by courts and only in such cases,
when compensation of actual damages has been awarded or the
intentional or grossly negligent conduct of the offenders was proven
in another procedural manner.
The issue relating to punitive damages has always been subject
of dispute in the US legal proactive. The claimant victims and their
attorneys are willing often to claim punitive damages from
companies providing services or producing goods, while the
respondents, as a general rule deem such mode of compensation as
non-adequate, which puts a heavy burden on their shoulders.
They assert that the punitive damages are unfair, unpredictable,
and often exaggerated, which lead to financially attractive but
unjustifiably huge compensation of damages for the claimants.
The proponents of punitive damage note that this variety of
damages has several social factors, including the compensation,
prevention, restraint and rule of law.2
The peculiarity of the punitive damage is that it is intended to
prevent similar infringements by the same subject or other similar
entities in the future. It is indisputable that this type of damage
compensation has also the nature of compensation. Often, victims are
liable for material damage as well as non-material damages
1
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calculation of which is extremely difficult, but their availability is
evident. The punitive damages are aimed at compensation of such
damages, because compensation for material damage in some cases
can be very small, can not provide full compensation for all
sufferings of the victim.
It is not possible to assess the amount of damage in case when
your bank accounts have been blocked illegally and you have not
been able to pay for your corporate or business dinner organized for
your future partners. In such a case, one of the invited guests can pay
for the dinner, or you can try to pay cash, which you may not have. It
is difficult to talk about the damage in reality. But is it not damaging
to be shameful in front of your future partner when the waiter says,
"Your bank card is blocked". How would you explain that you have
enough money on your card, you have not violated any contractual
terms with the bank, simply the Bank has decided to block all your
accounts by its ease or any employee's negligence or any on other
illegal basis?
Supporters of punitive damage stress as an important positive
point that this type of compensation can contribute to the rule of law.
This circumstance is justified by the fact that the victims, without the
possibility of receiving large-scale reimbursement, often will avoid
resorting to the protection of their rights and bringing claim before
state authorities. And more effective remedies are contributing to
raising legal awareness of persons and helping them take steps
towards real protection of infringed rights. 1 You can not disagree
with that.
Studies of judicial practice in Armenia show that, regardless of
the nature and degree of danger of the offense, if the damage is not
large, victims avoids applying to the court for the protection of their
rights. One of the main reasons for this is that litigations are usually
time-consuming and costly. A considerable part of these costs goes to
1
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attorney services. However, it is unlikely, even almost unbelievable
that the court will satisfy the fee paid to the lawyer, for example, in
the amount of 300,000 AMD in case if the claimed damage amounts
to 50,000 AMD.
However, every practiciing attorney would confirm that 300,000
AMD fee for a case lasting one year is not high at all. Even the
Council of the Chamber of Advocates in its decision of 26.12.2013 ,
in the case of compensation for damage and lost benefit, in particular
compensation for damages caused to life and health, compensation
for damages caused by defects in goods, works or services, as well as
the damage caused by the offense compensation for damages and
compensation for damages caused by administrative damage is
guided by 5% of the amount subject to levy, but not less than 100
base state fee.1: Obviously, in such circumstances, many victims will
prefer to stay without compensation of damages, rather than
receiving a limited compensation paying a double or triple expense.
The adversaries of the punitive damage state that the threshold
of large-scale compensation is unfair, unfounded and ineffective for
the public. One of the main reasons for criticism is that compensation
for such damage is quasi-criminal, though it is compensated within
the framework of a civil suit. 2
The next argument is that victims receive a fairly large profit,
which is unfair to other members of society. It is also disputed that
compensation for damages in case of damage cause by the action of
state authorities is a heavy burden for the taxpayers.3
Of course, the above mentioned opinions have their logic,
however they do not exclude the use of the notion of punitive damage
1
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in Armenia. Since its import into the legal system fo Armenia does
not mean that we are going to apply the Anglo-American punitive
damages absolutely in the same manner. Moreover, the notion of
“punitive damage” has already undergone considerable changes in
the result of the US Supreme Court's case-law, which aims to further
regulate and clarify the calculation of the amount of punitive
damages.1
It is important to note that punitive damage as a form of
compensation for damages is not adopted in the legislation of a
number of leading European countries, particularly in Austria,
France, Germany, Denmark, Finland, etc.
However, it should also be noted that despite the absence of the
compensation of the punitive damages in these countries, the legal
systems of many of these countries contain provisions that are similar
to the notion of punitive damages. For example, the French insurance
legislation has the notion of “insurer's dishonesty”, which implies
that if the insurer failed to respond in a timely manner to the
reimbursement payable under the insurance policy, then the insurer is
obliged to pay the double amount.2
Moreover, the Court of Cassation of France has even recognized
the US court ruling that imposes punitive damages compensation,
however at the same time declined the implementation of the verdict
because it found that the punitive damage was not proportionate to
the actual damage.3
The German justice also enshrines the possibility of increase in
the amount of damages in case of dishonesty on the part of the
insurer. In this case, dishonesty is expressed by delaying processes,
falsifying accusations, undue and excessive effects of the victim or
1
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third party, where punitive damages can exceed 10 or 100% of total
damages.1
Unlike France and Germany, Ireland is a country of private law.
The use of punitive damages in terms of private law is not excluded
for the violation of constitutional rights or delict commitments.2
Although punitive damages are not envisaged by the Dutch law,
however, the Dutch Civil Code provides the courts with flexibility in
determining the amount of compensation. Particularly, a judge may
assess the amount of damage as compared to income earned by the
offender which may result in the amount of compensation for damage
more than the actual damage.3
The English law along with compensation for actual damages,
also provides compensation for punitive damages, which is also
called an increase in the amount of compensation. In any case, in
1964, the House of Lords at Weeks v. Bernard case found that
punitive damages could only be allowed in exceptional cases.
According to this decision punitive damages are applied only in three
cases: A) the damage caused by cruel, arbitrary or unconstitutional
actions of public servants. At the same time, royal servants, police,
state or other officials are also included in the list of public servants.
(B) In the case of an action aimed at the receipt of profits when such
profits can exceed the compensation paid to the injured person, c) in
exceptional cases prescribed by law.4
Certainly it would be wrong to unequivocally claim that punitive
damage, as it is applied in the United States, should be incorporated
into our legislation. However, taking into consideration our reality
with a view to realizing the full protection of victims' rights in the
1
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case of violations of rights of the victims, considering the experience
of the European countries and the extensive legal enforcement
experience of the US, it would be advisable to incorporate the such a
regulation of damages that will be involved both punitive and
compensatory components and will be aimed at compensation of
non-material damage.
Considering the fact that one of the main goals of the the
regulation of compensation is prevention of damage, we suggest to
name the new type of damage Preventive Damage.
It is important to note that only the intentional or gross
negligence of the offender should be the basis for reimbursement of
preventive damages. In order to award a preventive damage the
following factors need to be taken into account: the nature of the
offense, the danger, publicity, the negative economic value of the
offense, the income of the offender, and the like.1
One of the main problems of preventive damages is the
determination of the compensation amount. We believe that courts
should not be availed with the discretion to determine the amount of
compensation, rather to stipulate in the law clearly the limits within
which the courts, taking into account the nature of the offense and the
other circumstances mentioned above, will determine the amount of
compensation.

1

Available at: http://lawbrain.com/wiki/Punitive_Damages
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REGULATION OF INVALID CONTRACTS UNDER
ARMENIAN LEGISLATION
Arsen Tavadyan1
In this article we will study the regulation of void contracts
under the legislation of the Republic of Armenia (hereinafter – RA).
We shall discuss how the Civil code of RA defines invalid, void and
voidable contracts, and some issues pertaining thereto.
In general, the civil legislation of RA follows the traditions of
continental legal system. The textbook on civil law contains a pretty
simple definition of invalid contracts, which can be summed up as
follows: the contract has four validity condition – those relate to
subjects, expression of will, content and form, and if those conditions
are not met then the recognizing the contract invalid is at issue2:
However, the invalidity is not only connected with the flaws of the
contract. It is the consequence that is caused by those flaws. Though,
in some cases presence of such flows may not bring to the invalidity
of the contract.
Important to note that in the framework of the Armenian civil
code one can raise the issue of invalidity of the contract only if the
flaw is present ab initio, at the time of the conclusion of the contract,
unlike some other legal systems, where the violation of the law
during the execution of the contract can entail the invalidity of the
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See Բարսեղյան Տ. Կ. Հայաստանի Հանրապետության քաղաքացիական
իրավունք: Առաջին մաս, Երևանի պետական համալսարանի հրատ.,
Երևան, 2000 (Barseghyan T.K. Civil Law of RA. First Part. Yerevan State
Universit, 2000) P. 209, Гражданское право: в 3 т. Том 1: под ред. Сергеева А.
П., Толстого Ю. К., Изд-во Проспект, Москва, 2005 (Civil Law. in three parts,
Sergeev A.P., Tolstoi U.K. Moscow 2005), p. 297.
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contract in some cases.1 According to the Armenian legislation the
invalidity should arise at the time of the concluding the contract. If
there is a violation of rights or lawful intrests of a person or any
provision of legislation throughout the contract execution, one cannot
claim the invalidity, rather can terminate the contract, which is
different from invalidity by the consequences it brings to.
Article 303 of the Civil Code of RA stipulates two different
concepts – void and voidable contracts. Even though these two
concepts have similarities, still there is an institutional difference
between them.
Void and voidable contracts cannot be deemed as types of
invalid contracts, rather both are two different procedures leading to
invalidity. In accordance with the Article 303 (1) of the Civil Code of
RA: “A contract is invalid on the bases established by the present
Code by virtue of its declaration as such by a court (voidable
contract) or independent of such declaration (void contract)”.
Therefore, the consequence of both void and invalidated contract
is the same- invalidity. In both cases the contract is not recognized as
legal fact by the legislator and cannot create the legal consequence
anticipated by the parties. 2 Valid contract is always a legal fact, a
certain reality, which, according to legislation, gives rise to legal
relations.3
However, the legislator mentions it clearly that the void contract
is invalid from the beginning (ab initio). Namely, there is an
occurrence in the world, there is a certain act or certain agreement
between the parties, and that agreement can be worded in a document
1

See McKendrick E. Contract Law, Macmillan Press LTD, Houndmills,
Basingstoke, Hampshire and London, 1997թ., p. 288.
2
See Гражданское право. В 4 т. Т. 1: Общая часть: отв. ред. Суханов. Е.А.,
Волтерс Клувер, Мосвка, 2006 (Civil Law. in 4 parts, Part 1: General Part.
Sukhanov E.A. Eds. 2006), P. 480.
3
See Красавчиков О. А. Юридические факты в советском гражданском праве,
Госюриздат, Москва, 1958 (Krasavchikov, O. A. Legal facts in Soviet Civil law,
Gosyurizdat, Moscow), P. 116.
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called “contract”, however there is no contract from the point of view
of the civil law (the Civil Code). In such case, one cannot talk of a
contract, that is to say, no talk about legal fact, the existence the
abovementioned is not recognized legally - nihil actum est1.
In such terms, the invalid contract is a certain fact through which
parties intend to establish legal consequences, however that fact is
not considered as legal fact from the legislator’s point of view. In
other words, it is not deemed as an activity the implementation,
realization or preservation of the consequence thereof could be
guaranteed by the government. In case if parties conclude a sales
contract of immovable property without a public notary, and if one
party refuses to transfer the property, the government cannot
guarantee the legal possibility of receiving the asset.
That
opportunity by its nature cannot be considered as subjective right.
It must be mentioned that the invalid contracts are interpreted in
a different way in the literature. Some scholars are of the opinion that
the invalid contracts can be considered as contracts independent from
the flaws, while some other scholars consider the invalid contracts as
an offence.2 However, we are of the view that invalid contracts
should be considered not as an offence, rather as a result of nonobservance of legislative requirements, because of which the
consequence of an action is not considered as legal.
In the case of a void contract, it is evidence that it isnot
considered as a legal fact and the governemtn does not guarantee it’s
1

See Мейер Д.И. Русское гражданское право / Чтения Д.И. Мейера, изданные
по запискам слушателей, Издание Николая Тиблена, Санкт-Петербург, 1864
(Meyer D.I. Russian civil law / Readings D.I. Meyer, published according to the
notes of listeners, Nikolay Tiblen's Edition, St. Petersburg, 1864), pp. 189-190.
2
See Кот А. А. Категория недействительности сделок и её место в системе
способов защиты гражданских прав// Гражданское общество и развитие
гражданского права: сборник статей к юбилею Н. С. Кузнецовой, Юридическая
практика, Киев, 2014 (Kot A. A. Category of Invalidity of Transactions and its
Place in the System of Methods of Protection of Civil Rights // Civil society and the
development of civil law: collection of articles for the anniversary of N. S.
Kuznetsova, Legal Practice, Kiev, 2014), pp. 386-387.
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execution. The contract is void ipso jure. If the decision of the court
is a necessary condition for invalidating the voidable contract,
different from that in case of a void contract any interested person
can reject it and treat the void contract as non-existent.1 The void act
can be denied by any person, to whom there is a demand addressed to
in it.2
The regulation of a voidable contract requires a different
approach. Such contract is not invalid per se, and should be declared
as invalid by the court.3 That is to say, in any case the voidable
contract should be deemed a valid, unless there is a judgement of a
court on that contract.4 Thus, if according to a regulation the contract
shall be deemed as voidable in case if it is contrary to law, then one
should bear in mind that the contract shall be considered as existing
from the moment of conclusion and creates the consequences, for
which the contract was foreseen.5 That is to say, if there is no
judgment of a court recognizing the contract as invalid, the contract
will still be considered as conditionally lawful.6
1

See Тузов Д. О. Иски связанные с недействительность- сделок: теоретический
очерк, Пеленг, Томск, 1998 (Tuzov D. O. Claims Related to Invalidity of
Transactions: Theoretical Essay, Peleng, Tomsk, 1998), p. 15.
2
See Победоносцев К. П. Курс Гражданского права, ч. 3, Статут, Москва, 2003
(Pobedonostsev KP Civil Law Course, Part 3, Statute, Moscow, 2003), p. 36.
3
See Рабинович Н. В. Недействительность сделок и её последствия,
Издательство Ленинградского университета, Ленинград, 1960 (N. Rabinovich.
Invalidity of Transactions and Consequences Thereof, Leningrad University Press,
Leningrad, 1960) p. 14.
4
See Рабинович Н. В. Недействительность сделок и её последствия,
Издательство Ленинградского университета, Ленинград, 1960 (N. Rabinovich.
Invalidity of transactions and its consequences, Leningrad University Press,
Leningrad, 1960), p. 16.
5
See Тузов ДО. Теория недействительности сделок: опыт российского права в
контексте европейской правовой традиции. М., 2007 (Tuzov D.O. The Theory of
Invalidity of Transactions: Russian Law Experience in the Context of the European
legal Tradition. Moscow, 2007) P. 155.
6
See Ульянов И. А. Влияние законодательства о защите конкуренции на
гражданско-правовые сделки, дисс. … к.ю.н., Москва, 2010 (Ulyanov, I. A. The
Impact of Competition Laws on Civil-Legal Transactions, Ph.D. Dissertation,
Moscow, 2010) P. 44.
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In other words, the government guarantees the execution of the
contract before there is such a judgment. All what has been executed
by such contract should be considered as lawful. The voidable
contract is valid until the moment when it is recognized as invalid.
There are number of consequences stemming from the
mentioned logic. Including, that in most of countries’ legislations the
“presumption of being void” is applied for contracts contradicting the
law, according to which the contract contradicting the law is void,
unless there is another consequence prescribed by law. In particular,
Sergeev points out, that all contracts contradicting the civil code1
according to the general rule are void, and a contract is voidable only
in cases directly provided in the law.2 Enekcerus stresses, that
according to German civil code the contract is void, if it has any
content contradicting the legislation.3 In a work devoted to the civil
law of France Morrandier also argues, that impermissible basis of the
contract leads to exclusive invalidity,4 i.e. the contract is void.
It must be pointed out that the civil code of RA has a pretty
unique approach with regard to the mentioned question. The
“presumption of voidability” is applied in Armenia, i.e. if the
contract is not void, then it is voidable.5
1

It is true that after the amendments of the Article 168 of the Russian Civil Code the
“presumption of voidability” of the unlawful contracts was enshrined, however, it
was also stated that the contract which violates the rights and interests of third
persons, as well as public interests, are void.
2
See Гражданское право, под ред. Сергеева А. П., Толстого Ю. К., Том 1,
Проспект, Москва, 2005 (Civil law, ed. A. P. Sergeeva, Yu. K. Tolstoy, Volume 1,
Avenue, Moscow, 2005), p. 310.
3
See Эннекцерус Л. Курс германского гражданского права, полутом 1,
Издательство иностранной литературы, Москва, 1950 (Enneccerus L. German
Civil Law course, half-time 1, Foreign Literature Publishing House, Moscow), p.
118.
4
See Морандьер Л. Гражданское право Франции, том 2, Издательство
иностранной литературы, Москва, 1960 (Morandier L., French Civil Law, Volume
2, Foreign Literature Publishing House, Moscow, 1960) p. 280.
5
See the decision of the Court of Cassation dated 26.10.2006թ, no. 3-1628(ՎԴ) in
a civil case.
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Such approach cannot be justified. If the contract contradicting
the law is voidable, it means that on the one hand the government
will guarantee the execution of the contract and will deem all actions
carried out in the framework of the contract as lawful before the
contract is recognized invalid, and on the other hand, however, the
state prohibits the mentioned activity.
The mentioned in reality can lead to absurd consequences. For
example, euthanasia is prohibited in Armenia. 1 However, since the
presumption of voidability of contracts contradicting the law is
applied in Armenia, hence if the person concludes a contract creating
an obligation to deprive another person of life, the government shall
deem that contract as lawful and will guarantee its execution. As a
consequence, if the party executes the obligation and deprives the
other party of life, it would be difficult to hold the person
accountable, since the party can claim that he has performed an
action, which, though conditionally, but is deemed as lawful by the
state, moreover, the person who has deprived the other party of life
can claim compensation for his actions.
The example above is pretty extreme, however, we wanted to
illustrate that the contract which is in contradiction with the law
cannot be considered voidable, otherwise the functioning of the legal
system is corrupt.
Other issues are arising apart from the mentioned. The Civil
code of the RA provides that only persons directly authorized by the
law can bring claim for invalidating a voidable contract. And,
befacuse of the fact that the law does not list any such person, hence
no one can bring claim for invalidating the contract contradicting the
law. The decision # 133 of the Council of the chairmen of the courts

1

See the Law of the RA № ՀՕ-42, ՀՀԱԺՏ 1996/7-8, adopted on 04.03.1996 on
“Medical assistance and service of the population.
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dated 03.05.20131 attempts to solve the mentioned issue. In
particular, the decision mentions that the interested person can bring
claim in that case.
The latter is not a complete solution, since Council of Chairmen
of the Courts does not have the power of issuing binding
interpretations of the legislation.
Based on the aforementioned, we are of the view that the
“presumption of being void” should be enforced for the contracts
contradicting the law in the Republic of Armenia.

1

See the decision # 133 of the Council of Chairmen of the Courts adopted on
03.05.2013 on “The judicial practice of application of the Article 305 of the Civil
Code”
http://www.court.am/files/news/2521_am.pdf
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PROMOTING A PRO BONO CULTURE IN ARMENIA’S
LEGAL PROFESSION
Tatevik Davtyan1
Definition of “Pro Bono Publico” and Its Context
Pro bono comes from the Latin term, "pro bono publico",
meaning “for the public good and for the welfare of the whole”2.
Over time the phrase has become associated with the law, and
particularly, the unpaid work that lawyers do; however, there are
many different definitions of what constitutes pro bono work and so
the scope of the term is unclear3.
Historically, lawyers have provided free legal help on occasion,
in some circumstances. “Pro bono service can be traced to practices
in the early Roman tribunals, medieval ecclesiastical courts, and to
Scottish and English legal proceedings”4. Bishops in the 12th century
were required by scripture to assist indigent people with legal
problems,5 and subsequently required lawyers to provide services for
spiritual, rather than monetary compensation6. English law required
1
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L. Rev. at 6.
6
Lorne Sossin, “The Public Interest, Professionalism, and the Pro Bono Publico” (2008)
46 Osgoode Hall L.J. 131 at 135.

173

lawyers to represent the poor in the 15th century1. Throughout the
20th century, lawyers have often provided free services, particularly
for individuals who are members of their family, religious institution
or community. A survey conducted in 1970s in the U.S. found that
two thirds of pro bono work lawyers were doing was for friends and
relatives2. In addition, committed lawyers concerned about social
justice have taken on test cases with the intention of achieving
systemic change or asserting the rights or protections under the law
of a certain group of people. For instance, the Women’s Legal
Education and Action Fund (LEAF) has intervened in over 150 cases,
using pro bono lawyers, to assert women’s equality rights3.
There is no universally accepted definition of "pro bono
publico" legal services. At its broadest, according to Lorne Sossin,
"pro bono publico" may be defined as legal work done without
compensation for the public good. Many would define the term more
narrowly, as non-compensated legal representation on behalf of the
poor4.
Most definitions focus on legal assistance provided to clients
who cannot afford ordinary market rates, or to clients whose case
raises a wider issue of public interest. The term includes legal
services provided to organizations working for disadvantaged groups
or for the public good. Pro bono can also involve lawyers and others
engaging in free community legal education, law reform and other
activities. All definitions of pro bono include services that are
provided on a without-fee (or without expectation of a fee) basis.
Some definitions go further and incorporate work done on a reduced1

Deborah L. Rhode, Pro Bono in Principle and in Practice (California: Stanford
University Press, 2005) at 21.
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Barbara A. Curran and Francis O. Spalding, The Legal Needs of the Public: preliminary
report of a national survey by the Special Committee to Survey Legal Needs (Chicago:
ABA, 1974). See, “Tension at the Border”: Pro Bono and Legal Aid, Id. at 3.
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fee, or substantially reduced-fee basis.
The Frankfurt Pro Bono Roundtable in Germany describes “pro
bono publico” as: “The provision of free legal advice for a good
cause. Pro bono activities involve advising and representing
charitable and non-profit organizations, NGOs, foundations, and
persons of limited means, as well as a commitment to promoting due
process and human rights. The intention behind pro bono work is for
law firms to make their expertise and resources available for a good
cause and, as such, to develop their civic commitment through their
professional activities. Pro bono legal advice is subject to the same
professional standards as paid-for legal advice”1.
The Pro Bono Institute in the United States defines pro bono as
activities that a firm undertakes normally without expectation of fee
and not in the course of ordinary commercial practice and consisting
of: a) the delivery of legal services to persons of limited means or to
charitable, religious, civic, community, governmental and
educational organizations in matters which are designed primarily to
address the needs of persons of limited means; b) the provision of
legal assistance to individuals, groups, or organizations seeking to
secure or protect civil rights, civil liberties or public rights; and c) the
provision of legal assistance to charitable, religious, civic,
community, governmental or educational organizations in matters in
furtherance of their organizational purposes, where the payment of
standard legal fees would significantly deplete the organization’s
economic resources or would be otherwise inappropriate2.
The American Bar Association (ABA) provides a non-binding
model ethical code that individual bars at the state level are
encouraged to adopt. ABA Model Rule 6.1 defines pro bono as
follows: Every lawyer has a professional responsibility to provide
1

Pro Bono Clearinghouse Manual. Resources for developing pro bono legal
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legal services to those unable to pay. A lawyer should aspire to
render at least fifty (50) hours of pro bono publico legal services per
year. In fulfilling this responsibility, the lawyer should:
a) provide a substantial majority of the 50 hours of legal services
without fee or expectation of fee to: 1) persons of limited means or 2)
charitable, religious, civic, community, governmental and
educational organizations in matters which are designed primarily to
address the needs of persons of limited means; and
b) provide any additional services through: 1) delivery of legal
services at no fee or substantially reduced fee to individuals, groups
or organizations seeking to secure or protect civil rights, civil
liberties or public rights, or charitable, religious, civic, community,
governmental and educational organizations in matters in furtherance
of their organizational purposes, where the payment of standard legal
fees would significantly deplete the organization’s economic
resources or would be otherwise inappropriate; 2) delivery of legal
services at a substantially reduced fee to persons of limited means; or
3) participation in activities for improving the law, the legal system
or the legal profession.
In addition, a lawyer should voluntarily contribute financial
support to organizations that provide legal services to persons of
limited means1.
To sum up, the term “pro bono public” is used within the legal
profession to refer to lawyers’ provision of free legal services to
those in need but otherwise without access to such services. While the
kind of work that is considered to be “pro bono” may vary depending
on local legal traditions, cultures or social backgrounds, it can be

1

https://www.americanbar.org/groups/professional_responsibility/publications/model
_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_con
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defined as having certain characteristics1. Pro bono can be described
as legal work done by lawyers for the public good, rather than for
commercial interests. The legal work is done on voluntary bases, i.e.,
uncompensated for the lawyer and free for the client. Pro bono
assistance is delivered with the same professional standard as paid
legal work.
“Pro Bono Publico” as a Professional Responsibility
In countries with established pro bono traditions, it has often
been suggested that lawyers, individually and as a profession, have a
special duty to attempt to ameliorate the problem of access to justice
and to help close the gap between those who can afford access to the
justice system and those who cannot. Various explanations are
offered as to why lawyers should do pro bono work. Below we
briefly describe main arguments in favor of lawyer’s professional
duty to ensure access to justice that have been widely discussed in the
scientific literature.
The Historical Argument: This argument supports the idea that
the duty and tradition of the profession, as a “helping profession” to
assist those who require legal services but cannot afford them, is
intrinsic to and is as old as the profession itself2. The concept of
service “pro bono public” is “at the very core of the [legal]
profession” and, indeed, “the premise upon which the profession is
founded”3.
Historian James A. Brundage notes in his article that while legal
1

Pro Bono Clearinghouse Manual. Resources for Developing Pro Bono Legal
Services. A joint publication of PILnet: The Global Network for Public Interest Law
and Advocates for International Development at 17.
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3
Mr. Justice J.C. Major, Supreme Court of Canada, “Lawyers’ Obligation to Provide
Legal Services,” (1994-1995) 33 Alta. L. Rev. 719 at p. 721, see, William McDowell
and Usman M. Sheikh “A Lawyer’s Duty to Ensure Access to Justice”. Prepared for
The Advocates’ Society Symposium on Professionalism (January 2009), at 7.
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aid for the poor and disadvantaged was until 1250 A.D. primarily
viewed as a concern for the church, it was civil advocates in the
middle of the 13th Century (who were then beginning to emerge as
an identifiable profession), who began to assume responsibility for
providing legal assistance to indigent litigants at the same time as
canonical legislators began to restrict the kinds of legal claims that
were justiciable in ecclesiastical courts on behalf of the poor and
disadvantaged1. “Like physicians, who likewise began in this period
to identify themselves as professionals, rather than simply as
practitioners, medieval lawyers regarded it as one mark of their
superiority to other craftsmen that they furnished their specialized
skills to economically and socially disadvantaged persons without
compensation. Providing the benefits of expert skill and knowledge
for those to whom a profit economy would deny them was from the
beginning an integral characteristic of professional status”2.
The Monopoly or Quid Pro Quo Argument: Proponents of this
argument support the idea that lawyers have a virtual monopoly on
access to the legal system. According to them, the obligation on the
part of lawyers and the legal profession arises as a “quid pro quo” or
in return for the state-licensed monopoly that lawyers have over legal
work3. Because of this, the profession has long been understood to
bear a corresponding obligation to help the disadvantaged in need of
legal services. The fact that lawyers recognize the need to volunteer
their efforts — and have consistently acknowledged this obligation as
1

James A. Brundage, “Legal Aid for the Poor and the Professionalization of Law in
the Middle Ages,” (1988) 9 J. Leg. Hist. 169 at 175.
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Cardozo L. Rev. 255.
3
Supra, note 37 at 6.
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arising from the license to practice law — is an important part of
what distinguishes the practice of law as a profession1.
The Rule of Law Argument: This argument emphasizes a
lawyer’s duty to ensure access to justice based upon the unique
position in which lawyers stand in relation to democracy, the rule of
law and the legal system, in general. If the rule of law and partisan
advocacy is considered to be based on laws that are knowable and
consistently enforced, then it is threatened if individuals do not have
the tools to access the system that administer those laws2. Moreover,
if egalitarian values of a democracy require equal treatment and
access to justice by all, then it is similarly threatened if the poor
cannot understand or meet the case against them and cannot give
voice to their legal rights3.
The Professional Pride Argument: Proponents of this argument
switch the locus of concern from indigent and other disadvantaged
persons to lawyers themselves and note the benefits to lawyers, legal
employers and the profession generally when efforts are made by
legal practitioners to improve access to justice. They argue that pro
bono service may: provide training, contacts, trial experience, and
leadership opportunities for young lawyers; help lawyers develop
new areas of expertise, enhance their reputations and allow them to
demonstrate marketable skills; provide lawyers with a sense of
personal satisfaction by working for the public good; enhance the
reputation of the profession by demonstrating that lawyers are driven
by more than simply the bottom line; attract young lawyers and law
students to law firms that perform pro bono work; and provide
benefits to legal employers by enhancing job retention, workplace
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morale and, by extension, job performance1.
The abovementioned arguments are compelling and do support a
special duty on the part of lawyers to ensure access to justice2. As
William McDowell and Usman M. Sheikh correctly suggest the pro
bono services to be “Special responsibilities” owed by lawyers and
the legal profession due to “the important role [a lawyer] plays in a
free and democratic society and in the administration of justice” as
well as “by virtue of the privileges afforded the legal profession”3.
Boosting pro bono culture in Armenia
Issues of legal aid and pro bono practices and opportunities in
the Republic of Armenia (hereafter, “Armenia”) have been
occasionally reviewed and analyzed in several regional and global
studies4. Obviously, Armenia does not have a historic pro bono
culture, where lawyers acknowledge the importance of the provision
1
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Global Study on Legal Aid. Global Report. United Nations (UNDP, UNODC),
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of free legal assistance. While this could be an important sociocultural barrier, the availability of pro bono legal services is now
increasing1 even though it is not regulated and provided solely on a
voluntary and ad hoc basis. In contrast, the provision of state-funded
free legal aid is precisely regulated and systemized and has been
expanded by the government in recent years2.
It is not our purpose in this article to explore issues of statefunded legal aid scheme which worth becoming a subject of another
article. However, we strongly support the core principle that pro bono
services should complement rather than substitute for a properly
funded legal aid system in Armenia. Hence, questions worth
addressing in this article include:
 Is the state policy that address pro bono assistance
sufficiently enough to contribute to the expansion of pro bono legal
services in the Republic of Armenia?
 How can pro bono legal services be better supported and
promoted so that they most effectively improve access to justice in
Armenia?
There is no legal obligation on attorneys to undertake pro bono
work or to report on pro bono work undertaken by them. Likewise,
no specific law regulating the provision of pro bono legal services,
and no statutorily mandated minimum legal fee schedule is in effect
in Armenia. However, the Law on Advocacy of the Republic of
Armenia (thereafter also “the Law”)3 implicitly provides for legal
bases for advocates to render pro bono legal assistance.
Pursuant to paragraph 1 of Article 5 of the Law on Advocacy,
“Advocate’s activity shall be deemed as a type of advocacy that aims
at enforcing and protecting, through means and ways not prohibited
1

Ibid. at 39.
Ibid. at 35.
3
The Law on Advocacy of the Republic of Armenia was adopted by the Parliament
on 14.12.2004 and entered into force on 22.01.2005.
2
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by law, rights, freedoms, and legitimate interests of a person
receiving legal assistance”. Furthermore, paragraph 1 of Article 6 of
the Law stipulates that “Advocates are entitled to compensation for
their services”. The Law goes even further stating in paragraph 3 of
Article 6 that “Advocates may offer free of charge services”1.
Pro bono-friendly provisions are also set forth in the Advocate's
Code of Conduct2. Rule 2.12.1 of the Code considers the provision of
legal assistance to the client as the main purpose of advocate’s
activity. Moreover, Rule 2.12.2 compels the Advocates’ Chamber
(the Armenian Bar Association) to encourage advocates to provide
free legal assistance to individuals. In practice, the Chamber
contributes to the strengthening of a pro bono culture in Armenia
primarily by arranging weekly free legal consultations provided by
advocates and certain students at the School of Advocates; and
granting certificates and acknowledgements to advocates that deliver
free legal assistance3.
Reports further suggest that a very limited number of NGOs
operate and/or finance independent pro bono legal clinics from time
to time and may provide pro bono legal assistance on an ad hoc basis.
According to Chamber of Advocates’ estimates, currently pro bono
legal services in Armenia predominantly consist of legal
consultations, with legal drafting, legal research and legal
representation and advocacy in courts, arbitral tribunal and
administrative bodies comprising the remainder of pro bono services
provided4.
Certain Higher Education Institutes run legal clinics staffed by
1
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law students, lecturers and/or professors which provide pro bono
legal assistance upon request and in accordance with and subject to
the internal regulations of the relevant institution(s). Such clinics are
financed by the institutions themselves, universities and/or corporate
grants and/or donations.
The Armenian Financial System Mediator (the “Mediator”) is a
structure with an independent governing system, founded by the
Central Bank of Armenia. The Mediator is funded by the Armenian
state. The objective of the Mediator is to resolve the conflicts
between natural person consumers and financial organizations
concerning goods and stocks. The services provided by the Mediator
are free. The principles are stipulated in law “On the Financial
System Mediator”.
To sum up, it can be argued that while some legal grounds are
established in the relevant legislation for advocates to render legal
services at no fee to poor and indigent persons, striker policies are
needed in concert with practical measures to ensure the sustainable
growth and expansion of pro bono assistance in the Republic of
Armenia.
It is worth mentioning that the Draft “Strategy on Judicial and
Legal Reforms in the Republic of Armenia for 2018-2023”1
developed by the Ministry of Justice of Armenia specifically address
issues of developing different types of pro bono assistance and
suggests undertaking a study on international best practices on bro
bono legal services aiming to introduce some relevant structures into
our system.
Hence, the Government of the Republic of Armenia attaches
high importance to issues of access to justice in Armenia, therefore,
this is the right time to propose and realize reforms in this area both
by strengthening the legislation on pro bono assistance, developing
1
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different types of pro bono structures in Armenia as well as raising
awareness and achieve changes in the attitude towards lawyers and
the legal profession’s role in the facilitation to access to justice. The
following recommendations (short-term and long-term) should
become subjects of a wide discussion among main stakeholders in the
field to include them in the relevant policy documents and implement
within the next couple of years1.
1. Establish Professional Responsibility for Advocates to
Provide Pro Bono Service (short-term)
We believe that every advocate has a professional responsibility
and should provide pro bono legal services to those who are unable to
pay. We propose to amend the Advocates’ Code of Conduct of the
Republic of Armenia with a Rule on “Voluntary Pro Bono
Services”. The Rule should precisely state that an advocate has a
professional responsibility to provide legal services to those unable
to pay and who would otherwise be deprived of adequate legal
advice or representation. An advocate should strive to contribute at
least 50 hours or 3% of billings per year on a pro bono basis2.
It should also be acknowledged that there is a crucial need to
support such persons who cannot afford to pay for legal assistance
but who fail to satisfy the eligibility criteria for state-funded legal aid.
Therefore, above-suggested Rule should include a language
1
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Resolution 03-04-M (February 2003), Canadian Bar Association.
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specifying that an advocate should provide pro bono services also to
those whose incomes and financial resources place them above
limited means yet whose resources would be depleted if they were
required to bear the standard costs of civil litigation alone1.
2. Establish a Voluntary Pro Bono Reporting Requirement
(short-term)
Another policy recommendation that we suggest aims at
promoting the pro bono assistance through establishing a pro bono
reporting requirement. Some jurisdictions with well-established pro
bono systems use this tool either on voluntary or mandatory basis to
emphasize pro bono responsibility and to gather data regarding pro
bono activities. There are both advantages and disadvantages of
mandatory vs. voluntary reporting requirements which are elaborated
by the American Bar Association2.
We believe that a voluntary pro bono reporting requirement for
advocates would well meet the current state of reforms and better
serve the purpose of developing prop bono services in Armenia.
Therefore, we propose to establish a voluntary reporting requirement
by amending relevant regulations of the Chamber of Advocates of the
Republic of Armenia.
3. Set up the Pro Bono Service as a Condition for Receiving a
Law License (short-term)
The pro bono service requirement for a bar admission would
serve to address a country’s urgent access to justice gap, at the same
time helping prospective attorneys build valuable skills and imbuing
in them the ideal of working toward the greater good.
In 2012 New York became the first U.S. jurisdiction to require
pro bono service as a condition to become licensed for law practice.
As emphasized by Chief Judge Lippman, “…The courts are the
1

A similar requirement is set forth in the ABA’s Model Rule 6.1, paragraph (b)(1).
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2
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emergency rooms of our society -- the most intractable social
problems find their way to our doors in greatened increasing
numbers. And more and more of the people who come into our courts
each day are forced to do so without a lawyer"1. Each attorney has an
obligation to foster the values of justice, equality, and the rule of law,
and it is imperative that law students gain a recognition of this
obligation as part of their legal training2.
We propose to include an undertaking of 50 hours pro bono in
the Armenian Bar admission requirements. This would have several
beneficial outcomes. In addition to easing the gap in legal assistance,
it will provide instructive and meaningful experiences to law students
that will expose them to the pressing needs of the poor. This will
instill a deeper understanding of the problems confronted by those
segments of society that have little access to legal resources and
institutions. These pro bono experiences will encourage law students
to continue with volunteer pro bono services after they are admitted,
and help prospective lawyers acquire hands-on skills under the
supervision of committed members of the legal profession3.
4. Law school accreditation (long-term)
Another good policy recommendation could be to establish a
law school accreditation standard on pro bono activities offered by
law schools to their students. A law school should provide substantial
opportunities to students for participation in pro bono legal services,
including law-related public service activities. Credit-bearing
activities may be part of a law school’s “overall program of lawrelated pro bono opportunities so long as law-related non- credit
1
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bearing initiatives are also part of the program. While certain law
schools in Armenia provide for clinical education and pro bono
opportunities, it should be expanded and enhanced. By establishing
an accreditation standard, all law schools will strive to conduct
clinical education and operate legal clinics or other mechanisms for
students to provide free legal services. We propose to review the law
school accreditation standards as to include relevant provision on
pro bono activities.
5. Pro Bono Cases to Earn Credit toward Mandatory CLE
Requirements (long-term)
This policy tool could be also used to improve the pro bono
system in Armenia at a later stage. The idea is that attorneys who
take pro bono cases are allowed to earn credit toward mandatory
continuing legal education (CLE) requirements. While the amount of
CLE credit that lawyers will be allowed to claim for pro bono can be
determined based on the experience of developed pro bono systems1,
we propose to discuss possibilities of implementing such a policy in
Armenia.
6. Corporate In-House Counsel (short-term)
This policy recommendation has a great potential to foster the
development of pro bono services by supporting, enhancing and
transforming pro bono efforts of in-house legal departments.
Obviously, in-house pro bono has grown tremendously over the past
decade. Many of the Fortune 500 companies and a majority of the
Fortune 100 companies have either set up or are moving to establish
formal pro bono programs for the lawyers in their legal departments.
In addition, lawyers in smaller companies and legal departments
engage in pro bono legal services through opportunities organized by
Corporate Pro Bono (CPBO), ACC chapters, legal service providers,

1
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bar associations, and other organizations1.
Thus, we propose to study international best practices on
corporate pro bono procedures and practices and introduce
structured programs for law firms operating in Armenia. Without
formalized procedures, individual attorneys are often left to fend for
themselves, making pro bono work inefficient and exasperating.
Associates may feel discouraged from taking on pro bono cases,
especially if the firm has high billable hour requirements and pro
bono work does not count toward total billables. Through structured
support and supervision, firms can ensure that pro bono clients
receive the same high-quality representation as paying clients2.
7. Introduce Different Types of Pro Bono Mechanism (longterm)
In parallel to policy recommendations described above, we
propose to study international best practices on different types of pro
bono services, including but not limited to: casework for individuals;
clinics; charities and not for profit organizations; public legal
education; partnership working, and considering our country’s
context and the legal system develop projects to introduce or enhance
some of the in the actual pro bono practices in Armenia.
8. Improve Lawyers’ Attitude towards Pro Bono as a
Professional Responsibility (long-term)
Finally, lawyers should acknowledge and develop high minds on
the pro bono assistance as their ethical responsibility to promote
access to justice and provide assistance to those in need. While there
have been developed various mechanisms on how to better achieve
1
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this goal, we propose to start with improving the awareness and
understanding on advantages of pro bono work both for individual
lawyers and law firms, in addition to above-referenced concrete
policy recommendations.
Some of pro bono benefits could be as follows: lawyers can gain
experience, confidence, connections, and visibility both inside and
outside their firms. More senior attorneys, particularly when they
lead a firm’s or office’s pro bono program or a larger team on a
significant pro bono case, can gain even greater visibility as well as
case-management and law-firm leadership skills. Law firms’ benefits
include lawyering skills development, help recruit and retain new
associates, improve firm-wide morale, enhance firm’s reputation,
community connections etc.
Conclusion
In this article, we have sought to demonstrate that polices
addressing pro bono issues should be continuously reviewed and
improved as to better contribute into the expansion of pro bono
services in Armenia and support the establishment of pro bono
culture therein.
With a right policy in place, we have concluded that a state can
spread important messages about pro bono to enable the increase in
pro bono participation. We support the idea that pro bono
complements the state-funded legal aid and is part of a framework of
services provided to meet the needs of low income and disadvantaged
people. Within eight recommendations we have proposed in this
article to be included in relevant policy documents, we have
suggested to establish a pro bono responsibility for advocates as well
as take actions to improve the professional community’s attitude
towards the pro bono assistance and its benefits not only for the state
and society, but also for lawyers and law firms.
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THE RESOCIALIZATION OF THE CONVICT AND THE
NEW CRIMINAL AND PENITENTIARY
LEGISLATIONS OF ARMENIA
Harutyun Khachikyan1
In the fields of crime prevention, protection of human life and
health, other human and civil rights and freedoms, property, public
order and public security, the environment and the protection of the
constitutional order of the Republic of Armenia from criminal
encroachments, a special significance is designated for state's fight
against crime.
The policy of combating crime is the function of the state and its
relevant bodies to detect and prevent crimes and other offenses, to
ensure the responsibility of the perpetrators, to impose punishment on
convicts, and to ensure the attainment of the purposes of the
punishment. The policy of the state in this sphere is diverse.
It can be divided into three categories: politics for crime
prevention policy, criminal policy and punishment enforcement
policy or penitentiary policy. In terms of their ultimate goal, these
policies constitute a whole and are closely interlined to each other.2
Sometimes it is possible to differentiate one policy from another, for
example another post-penitentiary policy that can be derived from the
crime prevention policy, which is ultimately aimed at the resocialization of the perpetrator and the prevention of double
criminality.
1
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Penitentiary policy, being an integral part of the policy of fight
against crime, completes the forms, methods, principles, objectives
and main directions of the state's activities, including the resocialization of convicts, prevention of new crimes, both convicts
and other persons. One of the main directions of modern penitentiary
policy in contemporary times of penitentiary system reform is the
socialization of convicts, which fully complies with the purpose of
punishment. The policy objectives and principles in this area are
stable because they are based on the international legal standards and
the achievements of science with regard to the treatment of convicts
developed by the international community.
The role of punishment in the system of means fight against
criminality can be considered as non-essential as the tendency of
crime growth depends on other phenomena, which are more powerful
than the possible impact of punishment, those are economic, political,
organizational-administrative factors. When the state punishes the
perpetrator, it also suffers certain losses/costs related to the
administration of justice, the execution of punishment, and other
circumstances. Obviously, no one has yet proved that punishment is
good or bad. Apparently, it is both at the same time. Nonetheless,
society has the wrong opinion, especially in times of increase of
criminality, that the prevention of crimes is conditioned by
toughening of criminal sentences. Punishment is one of the means,
with the help of which the state is influencing crime, keeping it at a
certain level. Punishment is the last extreme measure to be applied
when the society is no longer capable of preventing the crime.
It is not the severity of punishment that is intimidating criminals,
but practical, operative application of laws and reliable disclosure of
crimes. It is more appropriate and effective for the state to prevent
crime than to punish the perpetrator.
The content of the criminal punishment is not limited to
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clarification of its essence. It is also necessary to define the
objectives of punishment, the factual outcome of which the state
seeks, by charging the perpetrator and enforcing a certain criminal
punishment. The problem of purposes of the punishment is one of the
more essential and controversial issues of the modern theory and
history of criminal law. The purpose of the punishment is not only a
legal issue, but a philosophical problem that has captured the minds
of the greatest philosophers of the time.
In accordance with the part 2 of Article 46 of RA Criminal Code
the penalty is applied for restoring the social justice, correction of
convicts, and prevention of offenses. Unlike in 1961 Criminal Code
Article 20, this rule defines the objectives of the purposes of the
sentence in a new manner, by implementing the constitutional, first
and foremost humanitarian and justice principles of criminal law (RA
Criminal Code Articles 10, 11).
The draft of the new Criminal Code of the Republic of Armenia
correctly outlines the objectives of the punishment in a different
manner. The second part of Article 59 of the draft Criminal Code of
the Republic of Armenia defines: the purpose of the punishment is to
restore social justice, re-socialize the sentenced person, formulate
his/her law abiding behavior and to prevent crimes.
Let us try to identify the essence of the objective of resocialization of a person subjected to punishment as a new concept of
criminal law and general doctrine of punishment.
After serving the criminal sentence, the transition to freedom of
life is not an easy process, as it may seem at first glance. In
jurisprudence it is called "re-socialization", which is a very complex
and comprehensive phenomenon, both from theoretical and practical
points of views. This concept is widely used in such sciences as
criminology, criminal and penitentiary rights, sociology, psychology
and other sciences. For example, the term "socialization" is used both
in narrow and broad sense in the criminological literature.
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In the narrow sense, it is a social process which takes place after
serving a criminal sentence, in post-sentence period, when qualitative
changes of a person, the reconstruction of the views are happening,
which are expressed in the law-abiding behavior.
In the broad sense, re-socialization begins with the first day of
the convict's deprivation of liberty and continues throughout the
entire sentence, and implemented by the administration of the
penitentiary institution more intensively at the end of administration
of sentence. It is also important to note that prisoners may be
provided with psychological care, not by the penitentiary
administration but other persons.
The unequivocal perception of the concept discussed in the legal
literature separates two types of re-socialization, voluntary and
compulsory. Re-socialization is carried out voluntarily when a person
has a positive attitude towards the phenomenon, the right to change
his or her behavior, the possibility of applying for help to others, and
so on. The purpose of compulsory re-socialization is the
transformation of an individual to the extent required by the existing
standards and restrictions in society.
Sometimes scholars consider the concepts re-socialization and
correction as equivalent. We think resocialization is a broader
concept, and correction should be viewed as an independent stage of
resocialization. In the criminological literature, the notion of
resocialization is often associated with social adaptation.
Nothwithstandinng many common features, social adaptation i
should also be viewed as a separate element of re-socialization.
Apart from the aforementioned elements, re-socialization is a
new system of personality values and codes of conduct and rules that
differs from those previously formed by the individual. So, resocialization is the embodiment of new values, roles, skills, instead
of the former, which does not conform to public morality.
In fact, the re-socialization of the convict should be understood
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as a complex and long process of psycho-pedagogical, economic,
medical, legal and organizational measures aimed at formulating each
prisoner's abilities, skills and willingness to be involved in public life
after seving the punishment. However, in order to ensure the resocialization of the convict, certain requirements are also imposed on
the conditions of punishment. Those should be sufficient in order to
ensure that the prisoner does not lose in the course of his sentence the
rules of behavior and skills he previously acquired.
For the purposes of academic disclosure of the content of the
socialization process it is important to identify its objectives. Among
thos objectives should be enlisted the following:
1. Raising the educational level of convicts,
2. Vocational education or professional qualifications;
3. Protection of health, attitude to the procedure and conditions
established in the penitentiary institution,
4. Neutralization of socio-psychological negative phenomena
specific to the environment of the offenders,
5. Expansion of the possibilities for the preservation and
development of the necessary social relations of convicts,
6. Forming the ability to respect the identity and the
environment by reducing the negative aspects of imprisonment.
The listed is an approximate enumeration of the objectives the
volume of which can actually be considered broader. Here you can
also include knowledge of the requirements for society members,
disclosure of underspired abilities, preparation of legal action,
psychological and social assistance, etc.
European countries have accumulated considerable experience
in re-socialization of sentenced persons. Regardless of national and
other peculiarities, this accumulated experience can avail the
opportunity to save time and to avoid errors when restructuring the
activities of penitentiaries. Taking into account the local conditions,
one can develop an effective system of re-socialization for persons in
194

places of detention.
The main means contributing to re-socialization of criminals in
European penitentiary institutions are general and vocational
education, production activities. At the same time, there are certain
differences, not only relating to the conditions of the sentence of the
convicts, but also relating to resolution of number of different issues,
among which a particular emphasis is put on social work with
convicts, which requires a special study.
The prisoners are the most vulnerable layers of society around
the world. For example, social work with criminals in Germany is
being carried out by a well-known probation service, which, in
addition to providing conditional release and social assistance to
conditional release (e.g. housing, job placement, material support), is
working hard to prevent repetition.
Historically in Germany, the role of the church is great for social
assistance, so not only the state, but also the religious organizations
deal with the problems of convicts.
Social work with convicts in France is part of the country's
social policy and is implemented by local self-governing bodies.
In the United Kingdom and in Finland, along with state
institutions there are also non-governmental, public or semi-public
associations that are funded and controlled by the state. Their
functions include developing social programs for convicts, providing
social assistance, and more.
In penitentiary institutions in foreign countries, the social work
with convicts is carried out both by the staff of these institutions and
by volunteers. At the same time, the attitude of penitentiary
institutions to the number of social workers in different countries is
different. For example, in the UK ein every penitentiary institution
groups of social workers are engaged, not less than two employees.
In the penitentiary institutions in the United States, there is one
designated social worker for each forty prisoners.
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Western experts believe that the openness and accessibility of
penitentiary institutions for the public, and the participation of social
workers who are not directly involved in the law enforcement system
in the work of the convicts, i.e. when the convict directly
communicates with civilians and feels as an ordinary citizen, fosters
the re-socialization of prisoners.
Differentiatd social programs are needed for those released from
places of detention. Penitentiary institutions can not prepare prisoners
for their release without the support of civil society organizations. To
this end, it is necessary to assist the public and non-governmental
organizations working with former convicts to start their work before
the release of convicts and to plan their reintegration into society.
The Church and religious education have a special role in the resocialization of convicts and the formation of law-abiding behavior.
Religion acts as a regulator of human behavior, originating from
universal moral values, revealing the internal problems of man,
deviations of moral consciousness. The religion with it’s methos of
influence on humans corresponds to the requirements of the
penitentiary sphere of work with convicts more than any other
phenomenon.
The reinstatement of their social connections with the outside
world is of primary importance in the re-socialization of convicts.
Our penal legislation has made serious progress in this regard.
The Penitentiary Code of the Republic of Armenia enshrines that
prisoners should communicate with the outside world, including
correspondence, visits (long and short), telegrams, literature and
possible media outlets, from the shop or booth of the penal
institution, first necessity items, money transfers, deliveries and
parcels, as well as right to leave the prison premises without guard or
without accompanying, etc.
The Penitentiary Code of the Republic of Armenia essentially
expanded the right of persons sentenced to imprisonment to leave the
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borders of penitentiary institutions. Short-term departures are familiar
to the history of penitentiary law in case of personal exceptions,
while the departures for social rehabilitation is a completely new
phenomenon. The convict may be granted a short-term leave for a
period of up to one month for the purpose of social rehabilitation
outside the penitentiary institution.This innovation is extremely
humanitarian and is being implemented for reintegration of convicts
(especially for persons who have been serving sentences for a long
time in places of detention). It contributes to the regulation of the life
and work of convicts, strengthening family and friendship ties, and,
ultimately, a serious socialization of the perpetrator. In the draft
Penitentiary Code of the Republic of Armenia, we have retained the
right of convicts to depart and set more detailed regulations.
Article. 94. Departures of persons sentenced to
imprisonment outside the penitentiary institutions;
1. Convicts, who are sentenced to imprisonment and serving
sentences in detention facilities, may be allowed departures outside
the penitentiary institutions.
1) Short-term leave for a period of seven days, not including the
time required for departure and return, which can not exceed three
days, in case of personal exceptional circumstances, death or serious
disease of a close relative, a natural disaster, which has caused
considerable material damage to the convict or family.
2) Short-term leave for a period of seven days, not exceeding the
time required for departure and return, which can not exceed three
days, with the purpose of placing the child in the orphanage or
relative of the child in the orphanage adjacent to the penitentiary
institution;
3) long-term departure, not exceeding thirty days, the time
required for departure and return, which can not exceed three days,
inmates who are serving sentences in an open prison for the purpose
of social rehabilitation, as well as for prior regulation of daily,
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2. Convicted women with juvenile delinquents outside the
penitentiary institution shall have the right to travel short-term for a
period of up to seven days in order to visit the children.
3. Expulsion of a negatively characterized prisoner shall be
provided only by the representative of the administration of the
penitentiary institution or representatives.
Changes in the conditions of punishment are of great
importance in re-socialization of convicts. The essence of the institute
of change of prison terms is the change of the legal status of convicts,
in particular, the expansion or reduction of their rights (the
progressive punishment system). 1
The modification of the terms of punishment is carried out in
two ways: within one penitentiary institution and by transferring the
convict from one institution to another.
Changing the conditions of punishment within a penitentiary
institution is an increase or reduction of rights and privileges
envisaged by the law, that is, the scope of rights and freedoms of
prisoners who are positively characterized during their sentence may
be expanded (additional short-term or long-term visits, up to two
hours of walking, etc. ), or, on the contrary, the scope of the rights of
those with a negative attitude may be limited. The diversity of the
rights of convicts pursues certain goals, regulates and promotes the
process of re-socialization of convicts, prepares and helps prisoners
to live in freedom, and so on.
In order to make the change of the conditions of punishment
more effective, we envisage a norm in the new draft Penitentiary
Code of the Republic of Armenia, which defines different conditions
of punishment in one penitentiary, mild and severe.
Different conditions of punishment under one penitentiary
1

For more details see Ткачевский Ю.М. Прогрессивная система исполнения
уголовных наказаний. М., 1997 (Tkachevsky Yu.M. Progressive system for the
execution of criminal sentences. M., 1997)
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institution will allow for more effective use of disciplinary measures
and will promote re-socialization of convicts.
At the same time, it should be noted that, besides the abovementioned circumstances, the success of the socialization depends on
the degree of social deviation of the prisoner, as well as the
effectiveness of the educational, psychological, legal and
rehabilitative work carried out by the administration of the
penitentiary.
The urgency of the issue is conditioned by the shift in social and
economic development of our country towards new social relations,
in line with international legal standards applicable to prisoners.
Taking into consideration the complexity of the concept of "resocialization" and the fact that the new draft of the Criminal Code of
the Republic of Armenia re-socialization of the person subjected to
punishment is enshrined as a goal of the criminal punishment, so we
envisage the following legislative formulations in the RA
Penitentiary Code:
Article. 2. Purposes, tasks and content of penitentiary
legislation of the Republic of Armenia
1. The objectives of the penitentiary legislation of the Republic
of Armenia are: re-socialization of the sentenced person, the
formation of his / her law-abiding behavior and the prevention of
new crimes;
2. The objectives of the penitentiary legislation of the Republic
of Armenia are to define the procedure and conditions for imposing
and holding punishments, the use of other forms of criminal-law
enforcement, the means of re-socialization of the convict and the
shaping of the legitimate conduct, protecting his rights and freedoms,
rendering social assistance after serving his sentence.
3. The objectives of penitentiary legislation of the Republic of
Armenia are to define the procedure and conditions for imposing and
imposing penalties, the use of other forms of criminal-law
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enforcement, the means of re-socialization of the convict and the
formulation of a legitimate conduct, protecting his rights and
freedoms, and rendering social assistance after serving his sentence.
4. The Penitentiary Legislation of the Republic of Armenia
defines the general provisions and principles of execution of
punishments, the procedure for the application of other measures of
criminal law, the procedure and conditions for the execution and
execution of sentences, the application of remedial measures of the
convict, the legal status of the convict and guarantees of his rights
and freedoms, the procedures for the performance of the institutions
and the bodies responsible for exemption from punishment and
assistance to those released The Rain.
Article. 6 Re-socialization of convicts and main means
thereof
1. Re-socialization of convicts is a long-term process of psychopedagogical, traumatic, medical, legal and organizational measures
aimed at formulating the capacity, abilities and willingness to be
involved in public life after the punishment of each prisoner.
2. The main means of re-socialization of convicts are the
established procedure and conditions for the execution and
maintenance of sentences, the social, medical, psychological and
legal work with the convict, the employment, educational, cultural,
sports and other similar activities of the convict, as well as public
influence.
3. Re-socialization measures shall be applied taking into account
the type of punishment, the nature of the offense and the degree of
public danger, the convict's personality and his conduct during the
serving of the sentence, the convict's attitude towards the crime
committed, the term of his sentence as well as other circumstance
conditioned by the differentiation and personalization of the sentence.
The process of re-socialization of convicts in places of
deprivation of liberty, irrespective of the quality of its
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implementation, can not be considered complete because it is carried
out in an artificially created condition of the individual from the
isolation of society. A certain period of time is necessary until the
newly released person is adjusted to and accepts the conditions of life
in freedom, restores publicly useful contacts and the rights of a full
member of society. In this regard, special measures should be taken
with regard to those just released from places of deprivation of
liberty.
We consider it necessary to cooperate with the penitentiary
system and state authorities on post-retirement socialization, social
adaptation and social rehabilitation of those released from places of
detention. In our opinion, issues relating to pre-penitentiary and postpenitentiary social reintegration should be the job of those bodies,
which are not related to the law enforcement activities. In this
connection it is desirable.
1. Adoption of the RA Law on Social Rehabilitation and resocialization of Released Persons. It would nenecessary to envisage
in the mentioned law the re-socialization system of former convicts,
the principles, tasks, functions, competencies, mechanisms of
cooperation of all interested departments. The central point of the
system should be specialized state bodies, re-socialization centers, as
well as various non-state bodies whose main task is to support the
reintegration of convicts. The latter institutions should deal with the
employment of former convicts should be considered as problems of
these centers, organization of vocational education and training for
those who need it.
2. Establish temporary accommodations (for up to six months)
adjunct to re-socialization services centers for released persons. Here,
former convicts can carry out economic support activities for the
center to ensure partial compensation of expenses.
3. Develop and adopt a long-term program of rendering
assistance and social rehabilitation to prisoners serving punishment
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inn the form of imprisonment.
Concluding the discussion of the issues one can confirm that resocialization of the sentenced persons is, in itself, a multifaceted
concept. We can not consider it possible to think of formulating a
single, correct concept and definition of this complicated process
without errors. However, it is obvious that for the discovery and
perception of the essence of re-socialization it is necessary to
interpret this important process only in a broad sense.
We can formulate the most comprehensive definition of the
essence of re-socialization. Re-socialization is the conscious
restoration of the convict as a socialized full member of society in the
social status of a prisoner with the use of legal, organizational,
psychological, pedagogical, educational and other complex means
with the purpose of preventing the repetition of unlawful acts.
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SOME ISSUES PERTAINING TO LEGISLATIVE
DEFINITION OF
“CRIMINAL OFFENSE”
Ara Gabuzyan1
The criminal offence2, along with the punishment, is one of the
key concepts of criminal law. The legislative definition of criminal
offence is crucial for structuring the criminal legislation, precise
wording of criminal-legal norms and provisions, for the purposes of
differentiating the crime from other offences.
The criminal legislation defines the concept of “criminal
offence” by enumerating the main features of it. The Criminal Code
of the Republic of Armenia currently in force, defines “criminal
offence” as a publicly dangerous culpable conduct prescribed by the
Criminal Code (Criminal Code of RA, Article 18 (1)).
It is clear, that the Criminal Code, apart from the guilt and
illegality, enumerates ‘publicly dangerous’ as a feature of criminal
offence. There is no doubt that only publicly dangerous conduct can
be considered as a crime. The issue here is whether being publicly
dangerous is the very criterion to determine crime from other
offences. In case if the answer is yes, then the legislative prescription
of the criterion ‘publicly dangerous’ is justified.
There are different approaches in the academic literature with
regard to the issue of differentiating crime from other types of
offences. Some criminologists consider that public danger is only
1

Doctor of Legal Sciences, Professor, Head of the Chair of Criminal Law of the
Yerevan State University. E-mail: agabuzyan@rambler.ru.
2
The new Criminal Code uses the concept “offence” instead of concept “crime”. The
thing is, that concept “crime” (in Armenian <<հանցագործություն>>) includes the
process of commission of crime, while the legislation should define not the
commission of the crime, but the notion of the criminal offence, as a separate type of
offence. In other words, the law defines the conduct, the commission of which is
considred as crime – commision of a criminal offence.
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keen to crime. The minor violations, which are subject to
administrative, civil, disciplinary regulation, do not breach the whole
system of public relations, thus cannot be considered as publicly
dangerous:1: However, the vast majority of the criminologists is now
of the view that the public danger is keen to any kind of offence 2:
First, the role and essence of the law, as a regulator of social
relations, is the ability to be applicable to only socially notable
events. Notwithstanding the minor importance of a separate conduct,
the mere fact that the law prohibits that conducts means that it has a
certain degree of danger for the public or the government. Apart from
the mentioned, a conduct is considered as wrongdoing because of
potential danger and they may cause damage to public relations. The
need for defining punishment is based on the necessity of dispraise. It
is not possible to prescribe responsibility for such conduct, which do
not bear any social peril and are not subject of dispraise.3
For the purposes of differentiating criminal offence from other
types of offences there are attempts in the academic literature to
define to separate concepts: ‘social harmfulness’ and ‘social danger’.
However, this approach has been criticized, on the basis that it is a
mere equivoque. The notion of the conduct diminishing the interests
of the society or the government will not change whether it is
‘harmful’ or ‘dangerous’4.
It is completely another point, that the criminal offence differs
1

See for example Дурманов Н. Д. Понятие преступлеия. М., 1948, p. 135;
Марцев А. И. Диалектика и вопросы теории уголовного права. Красноярск,
1990, p. 30:
2
See for example, Ляпунов Ю. И. Общественная опасность деяния как
универсальная категория советского уголовного права. М., 1989 (Lyapunov Yu.
I. The social danger of an act as a universal category of Soviet criminal law. M.,
1989), Ковалев М. И. Понятие преступления в советском уголовном праве.
Свердловск, 1987 (Kovalev M. I. The concept of crime in the Soviet criminal law.
Sverdlovsk, 1987), Комментарий к уголовному кодексу РФ. Общая часть. М.,
1996.
3
See Ковалев М. И., op. cit. p. 62:
4
See Ляпунов Ю. И., op. cit. p. 29:
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from other types of offences by the degree of social danger. The
Criminal Code should only enshrine those offences which have a
high degree of social danger or peril. At the same time, it is important
to note that the ‘social danger’ is a relative concept1: Often the
legislator may consider as criminal such offences which do not have
high degree of social danger. Moreover, foreseeing criminal liability
for certain offences can cause undesirable consequences. A very
good illustration is the example of the laws against alcohol in the
United States at the beginning of the 20th century, which caused the
increase of organized criminality.2
Additionally, very often the difference between criminal and
other offences is so insignificant, making it impossible to talk about
any essential difference between the degrees of social danger. Here
we, in particular talk about those cases, when the difference between
criminal and other offences is based on the subjective or mental
element of the offense, and not the objective element. For example,
abusing official powers, even if it causes essential harm, cannot be
considered as criminal offence if committed without mercenary, other
personal purposes or group interests. In many cases, even if the
difference is based on the objective element, still the difference can
be rather insignificant. For example, the difference between
administrative and criminal theft is only one Armenian Drams. In
some cases, other offences, particularly administrative offences and
criminal offences can swop (for example, it has been the case with
1

Some Russian Criminalogists are of the same opinion (see for example - Векленко
С. В., Преступление как вид социального конфликта. / Научный вестник
Омского юридического института МВД России, 1997, N 1 (Veklenko S.V.,
Crime as a kind of social conflict. / Scientific Bulletin of the Omsk Law Institute of
the Ministry of Internal Affairs of Russia, 1997, N 1). Васильев А. М., Мошкин
С. В. Теоретические проблемы современности к пониманию преступления.
Теория и практика общественного развития, 2001, N 6 (Vasilyev A.M., Moshkin
S.V. Theoretical problems of modernity to understanding crime. Theory and practice
of social development, 2001, N 6)
2
See Jack S. Blocker et al. eds. Alcohol and Temperance in Modren History: An
International Encyclopedia. – ABC-CLIO, 2003, p. 23:
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the ordinary type of hooliganism).
For these reasons, the social danger cannot be that criterion,
which determines criminal offence from other types of offences. The
only precise criterion for determining the criminal offence from other
types of offences, is the enshrinement in the Criminal Code. In other
words, being enshrined in the Criminal Code or criminal illegality is
the objective element of a criminal offence because the legislator
stipulates the conduct in the Criminal Code, considering the degree
of social danger of a conduct based on subjective approaches. Being
enshrined in the Criminal Code means that the legislator has already
considered the public danger of a conduct, and made the decision to
enumerate the conduct as a criminal wrongdoing1:
This in other words means that notwithstanding the fact that
criminal offense is publicly dangerous, the latter cannot be
considered as a separate element of a criminal offence and be
stipulated in the definition of the criminal offence. Moreover,
defining social danger as an element of a criminal offence creates a
misperception that apart from being enshrined in the Criminal Code
the conduct must have a certain degree of public danger. The
mentioned creates a mess when delineating different kinds of
offences. If the conduct is enshrined in the Criminal Code it means
that it is a criminal offence, and if it is prescribed in the
Administrative Offences Code – the conduct is an administrative
offence.
Important to note that the new Criminal Code eliminated the
provisions of the old code, according to which a conduct, which
although has the elements of a conduct enshrined in the criminal
code, should not be considered as a criminal offence, because of less
importance, does not cause substantive harm to interests protected by
1

See Уголовный право России. / Под. ред. А. И. Игнатова, Ю. А. Красикова, т.,
1, общая часть. М., 2005 (Criminal law of Russia. / A.I. Ignatov, Yu.A. Krasikova
eds., vol. 1, General part. M., 2005), P. 79.
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the law. Such an approach is also relative. Several questions emerge
from the mentioned clause: what does ‘less importance’ mean, for
whom the conduct is less important. The thing is that in one case the
same conduct may not cause essential harm to the victim, and in
another circumstances, may put the victim in a dire condition.
Moreover, this would mean that an offence prescribed by the
Criminal Code is not a criminal offence or crime. The said provision
provides an opportunity to the implementing party to assume some of
the legislative powers and consider a conduct enshrined in the
Criminal Code as being not criminal, which is impermissible and
incompatible with the state of law. It is a different issue when, the
implementing agency can release the person from criminal liability in
a certain case considering the essence of the conduct, non-significant
harm, which is enshrined in the new Criminal Code.
Considering the above mentioned the draft of the new Criminal
Code omits the “public danger” in the definition of the criminal
offence. The determinative role of the ‘illegality of the conduct’ as a
central feature of a criminal offence is a common practice among the
majority of modern democracies and states of law. For example, the
Article 1 of the German Criminal Code states: “An act may only be
punished if criminal liability had been established by law before the
act was committed”1: The Article 10 of the Criminal Code of Spain
stipulates: “Felonies or misdemeanors are intentional or negligent
actions or omissions punishable by Law”2:
Thus, criminal illegality of the conduct, i.e. being prescribed by
the criminal law, is the very feature which differentiates felony from
other types of offences. The next important element of the criminal
offence is being ‘punishable by law’, which can be noted from the
1

See Уголовный кодекс ФРГ. М., 2000 (Criminal Code of Federal Republic of
Germany, 2000).
2
See Уголовный кодекс Испании. М., 1998 (Criminal Code of Spain, 1998). (the
citation reflects the most recent amendment of the Spanish Criminal Code done in
2013).
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above mentioned excerpts of the criminal laws of different countries.
The draft of the new criminal code states that the criminal
offense is the prohibited conduct punishable by law. The mentioning
of the element ‘punishable by law’ is not a coincidence. There are
conducts prescribe by the criminal code, which are not only permitted
but also encouraged conducts in the accordance with the law and
mores. For example, self-defense, harming caused while catching the
person who has committed publicly dangerous conduct, justified risk.
There are circumstances which exclude the criminal liability of the
person based on absence of guilt, absence of the criminal conduct per
se, etc. For example, physical or mental coercion, implementing
order or instruction, etc. Interesting that some of the mentioned
conducts can even be qualified as illegal. For example, in the context
of an execution of an order or instruction the person who obeys the
order or the instruction is not subject to criminal liability because
he/she does not comprehend the illegality of the conduct, in other
words – there is no guilt. Although the mentioned conducts are
prescribed in the criminal code, they are not illegal conducts
publishable by law and the commission thereof is not a crime.
Therefore, the criminal offence is only the illegal conduct punishable
by law.
Apart from being punishable by the law, the new criminal code
draft mentions also that the criminal offence is a conduct prescribed
by the criminal code. Important to note that ‘prescribed by criminal
code’ and ‘punishable by law’ are not similar. Punishable by law
means that the conduct is illegal. While, ‘prescribe by criminal code’
means that the conduct corresponds to one of the crimes enshrined in
the criminal code. Presence of the elements of the crime means that it
is a conduct prescribe by the criminal code. All features of the
conduct must fully correspond to the elements prescribed in the
criminal code. Absence of any element or feature of the criminal
offence in the conduct witnesses that that specific conduct is not a
208

criminal offence. As we know criminal code cannot be applied based
on analogy. The Court of Cassation of the Republic of Armenia in its
precedential decision in Y. Melqonyan stipulated: “… there is no
crime, there is no punishment, if the conduct is not prescribed in the
law in force, in line with the criteria of the legal certainty.”
The notion of the criminal offence in the draft of the new
criminal code also stresses the subject of the crime (the person who
commits the offence). If the illegal conduct prescribed by the
criminal code and punishable by law is committed by a person who
cannot be a subject of crime (underaged person who is not liable
criminally or irresponsible person), then there is no crime. In that
case we will deal with a publicly dangerous but not criminal conduct.
Thus, the notion of “criminal offence” has been significantly
modified in the draft of the new criminal code. The following
features of criminal offence are prescribed: a. illegality, i.e.
punishable by law; b. prescribed by the criminal code, i.e. the
conduct should be compliant with the elements of a certain criminal
offence enshrined in the criminal code; c. existence of the guilt; d.
committed by a subject of crime. We are of the opinion that the
definition of the criminal offence set by the new draft criminal code
cures the past deficiencies, sets more precise criteria for
differentiating the criminal offence from other types of offences. The
mentioned can improve the practice of law enforcement.
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THE CONSTITUTIONAL FOUNDATIONS OF THE
INDEPENDENCE OF THE JUDICIAL POWER IN THE
REPUBLIC OF ARMENIA
Gagik Ghazinyan1
The fundamental requirement of the independence of judiciary,
and particularly the requirement exclusively governed on the law in
the exercise of justice, is strictly enshrined in numerous international
legal instruments, in the Constitution of the Republic of Armenia (all
editions), the RA Judicial Code, and sectoral procedural laws.
Article 162 of the Constitution (hereafter the Constitution), as
amended by 6 December 2015, specifically states that justice in the
Republic of Armenia is exercised only by the courts in accordance
with the Constitution and laws and that any interference in the
administration of justice is prohibited.
The mere legal enshrinement of the independence of the
judiciary is still insufficient and its effective application implies
prerequisites for operational, institutional, material and social
independence that are necessary and sufficient to guarantee the
independence of the courts and the entire judicial power. In the form
of guarantees for the independence of the judiciary, these
prerequisites have been adjusted as a result of the recent
constitutional amendments, considering the practical issues, the
advanced international experience, and the key objective of effective
judicial remedies.
Thus, in the Constitution of the country enshrines the most
important guarantees for the independence of the judiciary, such as
1. The exercise of justice is not only in compliance with the the
law, but also by courts defined by law. It refers to the provision of the
1
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Constitution according to which the Constitutional Court, the Court
of Cassation, the Appellate Courts, the Courts of First Instance and
the Administrative Court are functioning in the Republic of Armenia
and that the establishment of extraordinary courts is prohibited.
Under the same provision, specialized courts may be established in
cases prescribed by law (Article 163 of the Constitution). And
according to the RA Judicial Code, the bankruptcy court is
considered as a specialized court (Article 24 of the Judicial Code).
2. requirement of judge's immunity, according to which,
(a), criminal prosecution in respect of the exercise of the his
powers may be instituted against a judge only with the approval of
the High Judicial Council;
(b) the judge in the exercise of his powers without the consent of
the Supreme Court may not be deprived of his or her liberty except
when he has been caught while committing an offense or
immediately afterwards. In this case deprivation of liberty can not
last more than seventy-two hours. The President of the High Judicial
Council shall immediately be informed about the deprivation of
liberty of the judge (Article 164 (4) of the Constitution).
3. requirements for the incompatibility of a judge's position,
i.e. when a judge cannot hold office, not connected with his/her
status, in state or local self-governing bodies, hold a position in
commercial organizations, engage in entrepreneurial activity,
perform other paid work except for scientific, educational and
creative work (Article 164 Part 6 of the Constitution). In conformity
with the option of prescribing additional requirement of
incompatibility stipulated by the Constitution, the Judicial Code of
the Republic of Armenia also stipulates that a judge may not act as a
trustee or property accredited manager, except in cases when he/she
acts free of charge as a close relative or a person under his or her
guardianship or guardianship on property. Or a judge should strive to
manage his investment in a way that minimizes the number of cases
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he / she has to withdraw from, and so on.
4. a clear definition of the grounds for termination or
termination of the judge's powers; different from the regulation
before the 2015 constitutional amendments, the amendments to 6
December 2015 clearly laid down the grounds for termination and
ceasing the powers of a judge (Article 164, parts 8-9 of the
Constitution). By that the possibility, of changing the scope of those
grounds, in case if they are prescribed by the law, through making
changes and additions in the law, based on some objective or
subjective circumstances, is ruled out that which undoubtedly
contained the danger of limiting the independence of the judiciary.
5. The Procedure for the selection and appointment of
judges, according to which the President of the RA appoints the
President of the chambers of the Court of Cassation and judges and
presidents of the Court of First Instance and the Appellate Courts
upon the recommendation of the Supreme Judicial Council. The
Supreme Judicial Council also has the authority to approve the lists
of candidates, including candidates for promotion. These regulations
have also been reflected in the RA New Judicial Code
The above-mentioned constitutional bases and the regulations of
the new Armenian Judicial Code aimed at their implementation are in
line with the international standards of the creation of judicial branch,
taking into consideration the role of the President of the Republic is
essentially different in the system of separation of powers in the
framework the parliamentary form of government. In general, there
are certain legal criteria set out in international instruments relating to
the procedure for the selection (appointment) of judges. Thus, for
example, as a general requirement, the idea that judges' appointment
(election) and service promotion process should be based on
objective criteria, considering personal qualities and professional

212

abilities of a person,1 excluding political considerations.2 According
to the principle 1.2C of Recommendation R (94) 12 of the Council of
Europe Committee of Ministers, the body responsible for the
selection and promotion of judges must be independent of the
government and the executive. Moreover, to ensure the independence
of the body, for example, the relevant rules should be defined by the
definition that the members of that body are elected by the judiciary,
and that body adopts appropriate decisions in accordance with the
rules of procedure. Similar regulations also are contained in the Kyiv
Recommendations (paragraphs 3 and 23). The mechanism of
appointing judges by the president is not problematic also by the
assessment of the Venice Commission, provided that the proposal of
the independent judicial board is compulsory for the president of the
republic.3 Whereas the former legislative regulation, according to
which the two Legal Scholars were appointed by the President of the
Republic of Armenia, and the latter confirmed the list approved by
the Council (important to mention, that the legislative powers to
approve this list or to return it to the council were not clarified),
under the conditions of semi-presidential form of governent, when
the status of the President of the Republic of Armenia was mainly
1

See Basic Principles on the Independence of the Judiciary. Adopted by the Seventh
United Nations Congress on the Prevention of Crime and the Treatment of Offenders
held at Milan from 26 August to 6 September 1985 and endorsed by General Assembly
resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985)/
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Council of Europe. ON THE INDEPENDENCE, EFFICIENCY AND ROLE OF
JUDGES https://advokat-prnjavorac.com/legislation/Recommendation.pdf:
2
See the Report 403/2006 (CDL-AD(2007)028) of the EUROPEAN COMMISSION
FOR DEMOCRACY THROUGH LAW (Venice Commission), 22 june 2007
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDLAD(2007)028-e
Report no. 1 of the Consultative Council of European Judges, para 17, 23 November
2001, Strasbourg https://wcd.coe.int/ViewDoc.jsp?p=&id=1047753&direct=true:
3
See the Report of the Venice Commission cited above 403/2006 (CDLAD(2007)028), para. 14.
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associated with the executive power, we think that it was
incompatible in terms of guaranteeing the fundamental international
requirement for the formation of the judiciary without the
interference of the executive branch.
The procedure for the appointment of a judge by the President of
the Republic of Armenia with the existing legal regulations is set out
in the Judicial Code, where balanced regulations are envisaged by the
Supreme Court Council and the powers of the President, and the
international requirement that procedural rules should be clear is
respected. Thus, in the case of a Candidate's consent, the Supreme
Judicial Council shall nominate his/her candidacy to the President of
the Republic, submitting the personal file, the documents submitted
by the candidate and obtained in the result of background check, if
the cnadidate is not a judge. Within a three-day period from the
receipt of the proposal, the President of the Republic shall accept a
decree on the appointment of the candidate nominated by the High
Judicial Council or returns the file to the High Judicial Council with
suggestions and recommendations. If the Supreme Judicial Council
does not accept the objections of the President of the Republic, the
President of the Republic shall within 3 days adopt a decree on
appointing a candidate or apply to the Constitutional Court. If the
Constitutional Court decides that the proposal is in conformity with
the Constitution, the President of the Republic of Armenia shall issue
a decree on the appointment of the candidate nominated within three
days. If the President of the Republic fails to carry out all the actions
within a three-day period, the decree of the President of the Republic
of Armenia on the appointment of the candidate shall come into force
by virtue of the law, which the President of the Supreme Judicial
Council shall announce on the official website of the judicial
authority within three days.
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In the context of fulfilment of the above-mentioned fundamental
requirement, however, it is a little worrying the regulation prescribed
by the Constitution, which defines that the Court of Cassation Judges
are elected by the National Assembly from three candidates
nominated by the Supreme Judicial Council for each spot or that the
President of the Court of Cassation again is elected by the National
Assembly based on the recommendation of the Supreme Judicial
Council.
We are also inclined to believe that the providing such authority
to the National Assembly, especially in parliamentary form of
government, can lead to the politicization of the process and
extensive involvement of the legislative power in the question of the
formation of the judicial branch. The problem becomes more urgent
in the context of new constitutional regulations, when the National
Assembly will elect non-judge members of the Supreme Judicial
Council, namely, half of the Council members. In fact, it turns out
that the candidacy of the corresponding judges will be proposed to
the National Assembly by a body the formation of which is largely
whitin the powers of the National Assembly already.
We believe that in the conditions under which such a form of
governance the president of the country loses the status of the head of
the executive power, providing the authority to the president to elect
judges could have been justified. Regarding the Model of Judges'
election by the National Assembly, the Venice Commission has
expressed the view that although it seems to be the more democratic
mechanism, it may also involve judges in political activities and lead
to the politicization of the process.
The choice of judges by the parliament is a discretionary act,
and, consequently, even if candidates are proposed by the Judicial
Council, it is not ruled out that the parliament will refrain from
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rejecting the proposal1. The Venice Commission is of the opinion that
the parliament is undoubtedly more involved in political games and
the choice of judges may lead to a political transaction in parliament
where every member of the parliament may wish to have his own
judge.2
6. The requirement for a judge to be irrevocable, according
to which the judges serve up to the age of sixty-five (Article 166, part
8 of the Constitution).
7. The judge's due remuneration, according to which a
judge's remuneration is determined by his high status and
responsibility, which is a material safeguard of the independence of
the judge.
8. Among the new constitutional arrangements relating to the
guarantees of the independence of the judiciary, one should enphasise
the constitutional regulations on the composition and formation
of the Supreme Judicial Council, the procedure for the
appointment of judges and the new role of the chairmen of the
courts, as the most fundamental, which have been thoroughly
regulated by the RA Judicial Code entered into force on March 1,
2018. In the context of new constitutional provisions, from the point
of view of securing the independence of the judiciary, there is also a
need to address the regulations on the formation of the judicial
corpus and the role of the judges.
Thus, referring to the constitutional status of the Supreme
Judicial Council as the guarantor of the independence of the
judiciary, it should be noted that, inter alia, institutional guarantees
for the internal and external independence of the judiciary, in many
countries, there are so-called judicial boards, which with its
peculiarities, unifies the main task of guaranteeing the independence
1

Venice Commission, Opinion on the Draft Law on Judicial Power and
Corresponding Constitutional Amendments of Latvia, CDL-AD (2002), paras. 9-10.
2
Venice Commission, Opinion on the Draft Law on Judicial Power and
Corresponding Constitutional Amendments of Latvia, CDL-AD (2002) 26, para. 22.
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of judicial power. In our legal system, this important role, formerly
assigned to the Justice Council, currently belongs to the Supreme
Judicial Council.
It should be noted that numerous issues emerging during the
activities of the Justice Council manifest that these legal and
regulatory bases are not necessary and sufficient for the
independence of that body and especially for internal independence.
And if the mechanisms of independence of the body responsible for
guaranteeing the independence of the judiciary are not sufficient,
then the realization of the mission of that body is objectively
impossible. Hence, in the context of the solution of the mentioned
problem, within the framework of the new regulations of the RA
Judicial Code, aimed at reforming the electoral legislation and their
institutionalization, new attempts have been made to regulate the
legal relationships regarding the composition, and organization of the
successor of the Security Council the Supreme Judicial Council.
A)

Status and powers of the Supreme Court Council

By amending the December 6, 2015 Constitution, it stipulates
that the Supreme Judicial Council is an independent state body that
guarantees the independence of the courts and judges. In conformity
with this constitutional norm, Article 79 of the RA Judicial Code
states that the Supreme Judicial Council is an independent state body,
which guarantees the independence of the courts and judges by
exercising their powers under the Constitution and the same Code.
Article 175 of the Constitution also defines the non-exhaustive
list of the powers of the Supreme Judicial Council, from which we
conclude that this body has been entrusted with the essential powers
of guaranteeing the independence of the judiciary. According to the
above-mentioned provision, the Supreme Judicial Council:
(1) compile and approve the lists of candidates for judges,
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including candidates for promotion;
(2) propose to the President of the Republic the candidates to be
appointed, including the candidates nominated for promulgation;
(3) propose to the President of the Republic the candidates for
presidents of the courts subject to appointment and the Chairmen of
the Chambers of the Court of Cassation;
4) Propose to the National Assembly candidates for judges and
president of the Court of Cassation;
5) solves the issue of sending judges to another court;
(6) shall settle the question of bringing a criminal prosecution to
the judge in connection with his exercise of his powers or the
granting of his deprivation of liberty;
7) solves the issue of subjecting the judge to disciplinary
liability;
8) Resolves the termination of the powers of the judges;
9) approve its and the costs of the courts and submit them to the
Government for inclusion in the draft state budget as prescribed by
law;
10) shall form its staff in accordance with the law.
It should be noted that this framework of powers, as compared
to the amendments made on 27 November 2005, has expanded, and
the role of the Supreme Judicial Council in respect of individual
powers is more important. In particular, the powers to settle the issue
of sending judges to another court, as well approval of own costs,
and the costs of the courts for submitting to the Government of the
Republic of Armenia, are the new powers reserved to the Supreme
Court Council.
In accordance with Article 175, Part 4 of the Constitution, the
Supreme Judicial Council’s other powers are defined by the Judicial
Code. It should be noted that the inclusion of the above mentioned
provision in the new draft RA Judicial Code gave rise to widespread
debate on whether the powers of the Supreme Judicial Council
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should be clarified depending on the status of the latter as an
independent state body guaranteeing the independence of the
judiciary, or whether it could also be entrusted to the court
characteristic powers for the government self-governing body.
Moreover, the issue of the Supreme Judicial Council’s competence
with regard to the logistics, personnel policy and other spheres was
discussed. In our deepest conviction, the Supreme Judicial Council
should be vested exclusively with the powers deriving from the
constitutional status of the latter as the guarantor of the
independence of the judiciary.
With regard to the functions of the organizational and logistical
support, it can, of course, be eventually linked to the independence of
the judiciary, but we believe it is the result of a widespread and
unacceptable interpretation of the independence of the judiciary. In
addition to the powers deriving from the Supreme Justice
Council’s authority to guarantee the independence of the
judiciary, overloading with powers not directly related to that
purpose will not only disassociate this body from its main
purpose, depriving of the opportunity of effective functioning,
but also can lead to another extreme, that is, a body that has a
extremely broad authority and does not have a counterbalance to
control the proper exercise of its powers or in case of exceeding
those powers there will not be sufficient response mechanisms.
In the light of the above-mentioned, in our opinion, the
regulations contained in the Armenian Judicial Code create ample of
concern. The mentioned regulations of the Judicial code implement
the above-mentioned requirement referred to in Article 175 of the
Constitution, reproduce not only the constitutional powers of the
Supreme Judicial Council, but also to enshrine the latter more than
thirty extra powers , some of which are not directly dependent on the
function of guaranteeing the independence of the judiciary, or are a
result of unnecessary broader interpretations (for example, confirms
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rules of relationship between mass media outlets with the Council
and the courts, defines the procedures of submitting documents to
the court, clustering of cases and other workflow rules of the courts,
defines the procedure for evaluating the court officer's performance,
including the criteria and the form of the description, defines the
description and model design of the courtrooms and offices of
judges, establishes the procedure for allocating and wearing uniforms
to court bailiffs, etc). The combination of the provisions of the
Judicial Code indicates that, on the example of the powers of the
Supreme Judicial Council the functions of securing the independence
of the judiciary, the self-government of the judiciary and the material
and technical support have been converged.
Content wise, the concentration of these different powers in the
hands of one body, which is concreted responsible only for the
independence of the judiciary, at least creates suspicion about the
effectiveness of the body's activities and the possibility of proper
implementation of its constitutional mission. Therefore, in view of
the above-mentioned, we believe that empowering the Supreme
Judicial Council with competencies unrelated to its status of a
guarantor of independence may question the effective
organization of this body and hinder its implementation of its
mission.
b) The composition of the Supreme Judicial Council
Referring to the composition of the Supreme Judicial Council, it
should be noted that, pursuant to Article 94.1 of the Constitution
amended as of November 27, 2005, the Justice Council, the
predecessor of the Supreme Justice Council, was composed of nine
members elected by General Assembly of the Judges for a five-year
term, two legal scholars appointed by the President of the Republic
and the National Assembly.
In practice, under the prevailing numerical dominance of judges in
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the Justice Council, the participation of legal scholars in the activities
of the council was somewhat of a formal nature. And in the apparent
digital dominance of the judges, the Council, for the least was turning
into an internal service body of the judiciary, whose task was to solve
the inner problems of the judicial power. Meanwhile, the main
purpose of the Council’s activities was to ensure the independence of
the judiciary, which is not the problem of the judicial power, but the
whole state as a whole. Under these conditions, it was more than
clear that the council was unlawfully dependent on judicial power.
The issue of absence of internal independence became more and
more obvious when the council sessions were convened and chaired
by the RA Cassation Court Chairman. It is not accidental that at the
outset of the constitutional reform, the problem was to increase the
number of non-judicial members, in particular the members of the
council, and to ensure that their actual participation in the activities,
which could have contributed to increase of public trust towards this
structure, its activities, and the whole judicial system and
strengthening. Perhaps the solution to this problem is to address the
already mentioned regulations of Article 174 of the Constitution,
according to which the Supreme Judicial Council consists of ten
members. The five members of the Supreme Judicial Council shall be
elected by the General Assembly of Judges from among judges
having at least ten years of experience. The other five members of the
Supreme Judicial Council shall be elected by the National Assembly
from at least three-fifths of the total number of Deputies, only those
who are citizens of the Republic of Armenia, having the right to vote
and at least fifteen years of professional work from the number of
law scholars and other prominent lawyers. The member elected by
the National Assembly can not be a judge.
As regards the order of formation of the Supreme Judicial
Council, it follows from the already mentioned regulations of Article
174 §§ 1, 3 of the Constitution that the General Assembly of the
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Judges and the National Assembly have a serious role in the
formation of the Supreme Judicial Council.
From this point of view, paralleling the formation of the former
Justice Council, it should be noted that it was also somewhat
problematic. The point, in particular, refers to the fact that under the
semi-presidential form of government when the president's status is
mostly associated with the head of the executive power, from the
point of view of guaranteeing the international fundamental
requirement to secure the judicial system from the interference from
the executive, the regulation that both legal scholars were appointed
by the President, at least was controversial.
In addition, this regulation was also unlawful for the President of
the Republic of Armenia to participate in the formation of the Justice
Council, and in the context of securing the powers of the Justice
Council or their successor powers (to terminate the powers of the
judge with the mediation of the Council of Justice or appoint a
judge). However, under the conditions of the parliamentary form of
government, the role of the president in the system of separation of
powers changes essentially.
Taking into account the above-mentioned, foreseeing a serious
role in the formation of the Council for the president of the
country would be bulletproof regulation from the point of view of
securing the external independence of the body, unlike the
proposed new solution when the non-judges of the council are
elected by the National Assembly.
The Judicial Code also provides some controversial regulations
regarding the procedure for the selection of judge Members of the
Supreme Judicial Council. Thus, pursuant to Article 76 (4) of the
Judicial Code, the head of the Judicial Department shall include in
the bulletin all the names of judges that meet the requirements set
forth in the Constitution and the Code for the candidate of the
Supreme Justice Council. However, at the same time, part 6 of the
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same Article provides that the appropriate judge may apply to the
Judicial Department Head, requesting his/her name to be excluded in
the ballot paper before 18:00 on the fifth day preceding the voting
day. This regulation, we think, is not lawful for the simple reason that
the functioning of the Supreme Judicial Council is directly related to
the status of a judge and derives from that status. Therefore, the issue
of service in this body can not and should not be left to the judge's
discretion. In addition, the regulation to request the deletion of the
name from the ballot devalues and deprives of purpose the
aforementioned regulation, according to which the names of all
judges meeting the relevant requirements prescribed by law should be
included in the ballot.
Along with the regulation on the composition and the procedure
of the formation of the Supreme Judicial Council, the issue of
suspension of the powers of the Council members in the context of a
broad mandate reserved for this body needs to be addressed
separately. Article 174 of the Constitution provides for the possibility
of imposing a suspension requirement by the Judicial Code.
However, according to the RA Judicial Code, the additional burden
of a Judge as a member of the Supreme Judicial Council was set at 75
per cent of the number of distributed cases.
We suppose that the requirement for a mandatory suspension of
the powers of a member of the Council by the Constitution is
conditioned by the constitutional idea laid down in the status of the
Supreme Judicial Council, which is the guarantor of the
independence of the judiciary, and must be vested with authority
directly related to guaranteeing the independence of the judiciary.
Indeed, if the Judicial Code adheres to the idea the Supreme Judicial
Council being the guarantor of the judiciary, it would only have a
narrow circle of powers deriving from that status only, and the
burden of this body would be much lighter.
And under these conditions, there would not be a problem to
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suspend the powers of the members of the judiciary, and they would
be able to effectively implement that volume of powers of the
council, continuing to serve as a judge. This would also be an ideal
setting in the sense that in the event non-suspension the judge would
not be dismissed from his primary professional activity, and the issue
of returning a person to the position of a judge after his term of office
expire would not arise.
However, in the current settlement, as we have already noted,
the Supreme Judicial Council has been entrusted with a very wide
range of at least non-direct powers of securing the independence of
the judiciary, hence the question whether this body will be able to
solve these problems if half of the members are judges, who still
have to carry out other jobs with a certain load. In our opinion, the
answer in this case is negative because the effective realization of this
capacity requires that the members of the Supreme Judicial Council
be fully involved in the activities of the body without any
overburden. And in this case, regardless of the problems that may
arise as a result of the suspension of judicial powers, we believe that
the supreme interest should be considered as the effective functioning
of the Supreme Judicial Council, and the necessary legal basis should
be created for the full involvement of the members of the Supreme
Judicial Council. Otherwise, there is also a challenge to the solution
of the problems, which are generally aimed at the new legislative
regulation on the composition of the body.
Perhaps, in the light of this concern, the legislature has provided
only 25 percent of the case load for the members of the Supreme
Justice Council in the Judicial Code. However, this regulation can not
be considered as the best solution, as the full suspension of the
powers of the judges would be solved not only by the issue raised by
our body, but also by the real equality between the judges and nonjudges of the board. In particular, it refers to the fact that the board
members of the council actually hold two public offices - a judge and
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a member of the Supreme Judicial Council.
Meanwhile, neither the members of the judiciary can hold
another position apart from the status of a Member of the Supreme
Judicial Council by virtue of the established incompatibility rules.
Being convinced that strict requirements for inconsistency for
members of the Supreme Judicial Council are justified in preventing
possible conflicts of interest, the problem raised by us is that these
requirements should be uniformly strict for both judge and non-judge
members, especially if we take into consideration that the likelihood
of possible conflicts of interest for a member of the Supreme Judicial
Council and the position of a judge at the same time is quite high.
Another important issue would be solved if the regulation of the
suspension of the powers of judges was envisaged. Thus, according
to Article 166 (8) of the Judicial Code, which sets forth the Final and
Transitional Provisions, the first President of the Supreme Judicial
Council shall be elected from among non-judge members. This
regulation does not refer to the requirement of Article 174 § 7 of the
RA Constitution that the Supreme Judicial Council shall elect from
among its members the term of and the order prescribed by the
Judicial Code subsequently from the members of the General
Assembly of Judges and members elected by the National Assembly.
This constitutional arrangement stems from the fact that the
Judicial Code should provide for the possibility for a both judge and
non-judge members to be nominated for the president of the Council,
as a result of which the candidate with the highest number of votes
would occupy the position of the President of the Supreme Judicial
Council. And so, the next candidate for the president would be
elected from among the members of the Supreme Judicial Council
elected by the other body.
It is another question that this regulation is provided in the
Judicial Code for the simple reason that the same legal act does not
stipulate the procedure for suspending the powers of judges. And for
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overcoming objectively possible difficulties associated with the
formation and operation of the Supreme Judicial Council and the
most effective functioning of the Council, it is crucial for the first
elected head to have only one single load – the functioning of the
Cuncil.
While, in the case of suspension of the powers of the judges,
based on already mentioned considerations, there would be no need
to envisage the rule of the election of the first president of the
Supreme Judicial Council from among non-judge members, under
which circumstances the president's election would be held among all
members, which would give a wider choice, and would be more
consistent the purpose of organizing the elections and the
implementation of the ideology adopted by the Constitution.
From the point of view of guaranteeing the internal
independence of the Justice Council, the predecessor of the Supreme
Justice Council, as mentioned above, it was problematic to invite the
Chairman of the Court of Cassation to convene and conduct the
sessions of the Justice Council. Even though the right to vote without
the right of the supreme judicial chief of the country, participation in
the Justice Council sessions had a certain risk of unlawful influence
on the judges in the board sense. This conclusion was also evidenced
by the established practice.
It was also a separate issue that the competence to subject the
judges to disciplinary liability was reserved to the Justice Council,
and, according to the former regulations, the President of the
Cassation Court had the power to initiate disciplinary proceedings, he
was presiding the session of the Justice Council session on
disciplinary action imitated by him.
According to the above-mentioned, the legal basis for
guaranteeing the internal independence of the Supreme Judicial
Council is the constitutional regulation, in which the Council elects
the Chairperson of the Council for a term and in the manner
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prescribed by the Judicial Code consistently from the members
elected by the General Assembly of Judges and by the National
Assembly (Article 174 Part 7). The same regulation is contained in
Article 84 § 1 of the RA Judicial Code, and in Article 166, which is
already mentioned in Part 7, which is enshrined in the concluding and
transitional provisions, it is established that within five days after the
election of the members of the Supreme Judicial Council at the first
meeting of the Council the Chairperson of the Council is elected
from the members elected by the National Assembly.
Among the guarantees of the independence of the judiciary, the
formation of a judicial corpus is of particular importance, and in this
respect, the Constitution also provides for new legal solutions.
Regarding the procedure for the selection (appointment) of judges, it
should be noted that the study of international experience shows that
there are four basic models of appointment of judges (election):
appointment of judges by political bodies, appointing judges by the
judiciary, appointment of judges by the judicial council and
appointment of judges through elections. 1
The former regulation, according to which the two legal scholars
of the Justice Council were appointed by the President of the
Republic of Armenia, and the latter confirmed the list of candidates
compiled by the Council (in addition, the legislative powers of
confirming the list or returning it to the Council were not clarified) in
the conditions when the status of the President of the Republic of
Armenia was mostly associated with the head of the executive power,
we think that it was incompatible with the the fundamental
international requirement to guarantee non-interference by the
executive branch in the process of formation of the judicial power.
In accordance with the provisions of Article 166 of the
Constitution, the President of Armenia appoints the judges and the
Chairmen of the First instance Courts and the Court of Appeals, and
1

Available at: https://www.usip.org/sites/default/files/Judicial-Appointments-EN.pdf
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the Chairmen of the Chambers of the Court of Cassation upon the
recommendation of the Supreme Justice Council. The Supreme
Judicial Council also has the authority to approve the lists of
candidates, including candidates for promotion. These regulations
have also been reflected in the RA Judicial Code.
The above-mentioned constitutional foundations and the
provisions of the Armenian Judicial Code aimed at their
implementation are in line with the international standards of the
formation of the judicial corpus, taking into account the fact that, as
already mentioned, under the conditions of the parliamentary form of
government, the role of the president in the system of separation of
powers is substantially changed.
According to Article 166 (3) of the RA Constitution, the
President of the Republic appoints the Judges of the Court of
Cassation at the suggestion of the National Assembly and the latter
elects the proposed candidate by at least three-fifths of the total
number of Deputies from three candidates nominated by the Supreme
Judicial Council for each spot. In accordance with Part 5 of the same
Article, the Chairperson of the Court of Cassation is elected by the
National Assembly by a majority vote of the total number of
Deputies upon the recommendation of the Supreme Justice Council
for a term of six years from among the judges of the Court of
Cassation. These regulations, though at first sight, suggest a more
democratic procedure, there is also a danger that it can lead to
politicization of the process. We think that the provision of such
authority to the National Assembly under the conditions of the
parliamentary form of government is problematic in the view of the
problem of keeping the judicial power from the interference of the
other wings of the government
9. In the sense of guaranteeing the independence of the
courts, the constitutional regulation is determined by the fact that the
chairmen of the courts are elected on a rotational basis, and the
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chairmen of the chambers of the Court of Cassation and the Court of
Cassation for 6 years term, and the Chairmen of other courts – for 3
years term (Article 166, parts 4-6).
According to the previous legislative regulation, the presidents
of the courts were appointed for the entire term of the judicial office.
And such regulation, as demonstrated by practical problems, has led
to excessive concentration and ignorance of a clear truth that the
court president is also a judge, who also has some extra
organizational-legal powers with regard to ensuring the normal
functioning of the court.
And the very last idea was laid down in the Judicial Code as the
basis for the legislative regulation of the powers of the chairmen of
courts, as the powers of the judges were reserved exclusively for the
competent authorities to ensure the normal functioning of the
judiciary (Judicial Code 32-34).
And the very last idea was laid down in the Judicial Code as the
basis for the legislative regulation of the powers of the chairmen of
courts, as the powers of the judges were reserved exclusively for the
competent authorities to ensure the normal functioning of the
judiciary (Judicial Code 32-34).
Conclusions
Summarizing the above, we can state that the new constitutional
solutions discussed, and the new Code of Judicial Code aimed at their
implementation have created a solid foundation for the real
independence of the judiciary.
In particular, it refers to the fact that the basic law of the country
clearly defines the main guarantees of the judicial power, namely, the
implementation of justice in accordance with the law and by the
courts created by the law, the immunity of the judge, the inviolability
of the judge, the judges' incompatibility requirements. Setting of the
relevant provisions at the constitutional level ensures the
sustainability of these guarantees and excludes the opportunity to
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constantly change such changes through legislative amendments and
additions.
From the point of view of guaranteeing the fundamental
requirement of the independence of the judiciary, the regulation on
the election of the institutional guarantor of that independence is
crucial, the balanced composition of the Supreme Judicial Council,
and the election of the president of the Council from amount both
non-judge and judge members interchangeably, have created legal
basis for the proper exercise of its mandate.
As regards the powers of the Supreme Judicial Council, the
scope of the country's fundamental law is generally consistent with
the status of the guarantor of the independence of the judiciary. And
in this sense, we believe that it is lawful to vest the new powers
associated with the financial independence of the judiciary, including
the approval of its own and costs of courts and referral to the
Government of Armenia. However, the provisions of the Judicial
Code regulating the same competencies as the Supreme Judicial
Council are problematic, since in many cases they have no direct
connection with the constitutional function of guaranteeing the
independence of the judiciary, and most often aim to provide
logistical and organizational issues related to the normal functioning
of the courts. And with a wide range of these powers, the legitimacy
of the legislative regulation of non-suspension of the powers of the
judge members of the Council, who have the additional burden
derived from the functions of judge, may hamper the full
participation in the Supreme Judicial Council’s works in the end, and
hence to the solution of many tasks faced by this body may be
endangered.
It is somewhat problematic that the power to appoint the half of
members of the Supreme Judicial Council, as well as the judges of
the Court of Cassation is entrusted to the National Assembly. The
mentioned creates serious peril of possible unlawful interference by
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the legislature. The procedure of election of the members of Supreme
Judicial Council by the General Assembly of Judges is not less
problematic, in the sense that the question of becoming a member of
the High Judicial Council is left to the judge's discretion.
Nevertheless, this is still a prediction, and a clear conclusion on
these regulations can only be made on the results of their practical
application.

231

THE KEY ISSUES OF THE CRIMINAL PROCEDURE
GROUNDS FOR THE FORENSIC EXPERTISE
Vahe Yengibaryan1
The expert activity is closely related to the criminal evidence
proceedings. Accordingly, to the legal regulation of forensic
expertise issues, it should be noted that the draft of the new Criminal
Procedure Code of the Republic of Armenia (hereinafter referred to
as “Draft”) elaborated and put into circulation within the framework
of judicial reforms in the Republic of Armenia, unlike the current
CPC of RA, has adopted new, substantially different approaches
from existing legal regulations in the case of forensic expertise.
Thus, unlike the current CPC of RA, the Draft by highlighting
the role and importance of the Forensic Experts Institution, fairly
does not consider the examination assignment to be an investigative
action, but rather an evidentiary motion as a separate institution of
the criminal proceedings. As a separate evindentiary motion, the
issues relating to the expertise are being regulated by a separate
Chapter 32 of the Draft, entitled “The Expertise”.
Therewith, the RA CPC’s Chapter 35 was entitled as
“Conducting the Examination”, which was subsequently fairly
changed to the “Appointment and Conducting of the Examination”,
albeit in the 2nd point of the paragraph 4 of RA CPC’s Article 55,
2nd point of the paragraph 2 of Article 57, as well as in the 2nd
paragraph of Article 180 only the expression “to appoint the expert
examination” is being used.
It is also remarkable that with the abovementioned Article 254
the Draft also regulates the order of obtaining the samples for
examination and their types, while the RA CPC considers obtaining
the samples for examination as a separate investigative action, to
1
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which a separate Chapter is dedicated (Chapter 36).
It should be emphasized that albeit the Draft does not envisage
the obtaining of the samples for examination as a separate
investigative action, nevertheless it does not exclude the possibility
of obtaining the samples for examination during the execution of
other investigative actions. Videlicet, despite the circumstance that
according to the Draft no separate investigative action is required for
the sampling for research or examination, however the investigator
shall have the right to obtain samples for examination in any
investigative act, with the exception of human samples. Albeit it is
not directly defined in the Draft, but it’s being assumed that the
investigator may receive human samples only in the presence of the
expert or only the expert may obtain the human samples, otherwise
the obtaining of human samples would also be allowed during the
investigative actions.
It should be noted that the current RA CPC lists the knowledge
areas in which the scientific data can be used to identify
circumstances relevant to the case, by means of appointing and
conducting the expertise, as well as by providing other professional
assistance to the proceedings. Those areas are science, technology,
craft and art.
The study of different countries legislation shows that the
approaches of the states on the listing of the specific knowledge areas
to be used in the forensic expertise process are different. For
example, in Germany those areas include science, art and trade; in the
French criminal proceedings the matter concerns the technical issues
only; the Swiss Criminal Procedure Code does not specifically state
the affiliation to the specific knowledge area or the areas of their
origin. In the United States of America the area of specific
knowledge origin is defined by a non-exhaustive list (special
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knowledge of science, technology or other field)1.
In this regard, the 1st part of the Article 252 of the Draft
provides: “An examination is carried out when there is a need for
special knowledge in the areas of science, technology, art, craft or
other area, including specific knowledge in the relevant research
methods in order to clarify circumstances relevant to the
proceedings.“
As we shall notice, unlike the 1st paragraph of Article 243 of the
existing RA CPC, which defines the exhaustive scope of special
knowledge necessary for the expertise, i.e. “.................. special
knowledge in the areas of science, technology, art, including special
knowledge in the field of relevant research methods”, the Draft has
not limited the areas of special knowledge by using the expression
“or other area”.
We believe that the exhaustive listing of the areas of special
knowledge in the Armenian legislation is not fair. The point is that
for the disclosure of certain circumstances criminal procedure
relations may require the application of such knowledge that does not
refer to the areas of science, technology, craft or art, but, as such,
those may be the special knowledge by virtue of their non-publicity
and by virtue of a specific person possessing the particular
profession, qualification, experience or skills, and may be subject to
application in a particular case. Moreover, the exhaustive listing of
special knowledge areas can be a barrier to the application of other
1

For details on this refer to Ենգիբարյան Վ. Գ. Դատական փորձաքննությունների արդի հիմնախնդիրները: Մենագրություն: Երևան, ԵՊՀ հրատ.,
2007 (Yengibaryan V.G. Current Problems of Forensics. Yerevan, 2007);
Ենգիբարյան Վ., Դավթյան Լ., Չախոյան Ա. Դատական փորձագիտության
տեսություն (Ծագումնաբանությունը,
արդի հիմնախնդիրները և
կատարելագործման հեռանկարները ). Գիտական ձեռնարկ: Խմբ. Վ. Գ.
Ենգիբարյան: Երևան: Անտարես, 2012 (Yengibaryan V. G., Davtyan L.,
Chakohoyan A., Theory of Judicial Forensics(origins, current problems and outlook
for development), Manual. Yengibaryan V. Ed.) p. pages 36-43.
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special knowledge outside those areas in judicial practice, which is
incorrect.
The 2nd paragraph of Article 252 of the Draft provides that the
examination is subject to the existence of special knowledge of other
persons participating in the independent proceedings. A similar
provision is also enshrined in the Article 243 of current RA CPC.
Consequently, in terms of initiating the expertise, the definition as
well as the scope of specific knowledge is a direct necessity. In this
regard, it should be noted that the issue of the concept and content of
special knowledge for a long time both in domestic and foreign
professional literature has been a subject to separate discussion,
wherein there is still no unified approach formed by the scientists
around the subject matter1.
1

For more on the definition of the concept of special knowledge see Белкин Р. С.
Криминалистическая энциклопедия. М., 2000 (Belkin R. S. Forensic
encyclopedia. M., 2000); Додин Е. В. Доказивание и доказательства в
правоприменительной деятельности органов советского государственного
управления. Киев; Одесса, 1976; Энциклопедия судебной экспертизы/ Под ред.
Т. В. Аверьянова и Е. Р. Россинской. М., 1999 (Dodin E.V. Proof and Evidence
in Law Enforcement Activities of the Bodies of the Soviet Public Administration.
Kiev; Odessa, 1976; Encyclopedia of Forensic Examination / Eds. T.V. Averyanova
and E. R. Rossinskaya. M., 1999); Надгорный Г. М. Гнесеологические аспекты
понятия ,специальные знания//Криминалистика и судебная экспертиза. Вып.
21, Киев, 1980 (Nadgorny G. M. Gneseological aspects of the concept, special
knowledge // Forensic Science and Legal Expertise. Issue 21, Kiev, 1980), page 37;
Махов В. Н. Использование знаний сведущих лиц при расследовании
преступлений. М., 2000 (Makhov VN Use of knowledge of knowledgeable persons
in the investigation of crimes. M., 2000), pages 38-39; Сахнова Т. В. Судебная
экспертиза. М., 2000 (Sakhanowa T.V> Judicial Forensics. Moscow, 2000), pp. 910; Корухов Ю. Г. Правовые основания применения научно-технических
средств при расследовании преступлений, М., 1974 (Korkhunov U.G. Legal
Basics of Application of Scientific and Technical means in Investigation of Crimes.
Moscow, 1974), pp. 17-78; Эксархопуло А. А. Специальные знания и их
применение в исследовании материалов уголовного дела. СПБ, 2005
(Eskarhopulo A. A. Special knowledge and their application in the study of the
materials of the criminal case. SPB, 2005), pages 62-92; Россинская Е. Р.
Судебная экспертиза в гражданском, арбитражном, административном и
уголовном процессе. М., 2005 (Rossinskaya E. R. Forensic examination in civil,
arbitration, administrative and criminal proceedings. M., 2005), pages 17;
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In particular, the 1st paragraph of Article 59 of the Draft provides
that „The expert is the person, not concerned by the subject of
proceedings, who, being involved by the body conducting the
proceedings or the private participant of the proceedings, supports
the proceedings while using special knowledge or skills………..“.
Moreover, in accordance with the third paragraph of the same
article, an expert shall have sufficient special knowledge of science,
technology, art, craft or other field.
We believe that the sufficiency of special knowledge is
expressly conditioned by the skills in the given area, that is, the
possession of certain expertise, work experience, specialization and
other achievements.
In this context, it should be noted that as a result of the general
analysis of the RA Criminal Procedure Code, it becomes clear that
special knowledge is a non-legal knowledge, as the 3rd paragraphs of
RA CPC Articles 84 and 85, respectively, define: “A legal expert is
not being involved in the criminal proceedings...”, “An expert in
legal matters is not being involved in the criminal proceedings”.
However, pursuant to the paragraph 4 of Article 59 of the Draft:
“The Republic of Armenia’s law or international law expert is not
being involved in the criminal proceedings”.
Certainly, the professional literatire is controversial of some
legal knowledge being attributed to the special knowledge, but over
the past few years, the legal literature has been dominated by the
Россинская Е. Р. Специальные познания и современные проблемы их
использования в судопроизводстве// Журнал Российского права. № 5, 2001,
pages 5-7 (Rossinskaya E. R. Special Knowledge and Current Problems of Using It
in Legal Proceedings // Russian Law Journal); Нестеров А. В. Концептуальные
основы использования специальных познаний в раскрытии и расследовании
преступлений. Автореф. дисс. М., 2001 (A. V. Nesterov. Conceptual foundations
for the use of special knowledge in the detection and investigation of crimes. Author.
diss. M., 2001), pp. 15-16; Махов В. Н. Использование знаний сведущих лиц
при расследовании преступлений. М., 2000 (Makhov V.N. Use of knowledge of
knowledgeable persons in the investigation of crimes. M., 2000), pp. 46-4.
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viewpoints on the attribution of jurisprudence knowledge during the
investigation of crimes to that of the special one1.
There are opinions in the legal literature on the permissibility for
the experts of suggesting the legal issues2 and it is recommended that
during the investigation of the certain types of crime there is a
permission to appoint “a legal expertise”, although the use of the
legal knowledge should not be mentioned in the expert’s conclusion3.
Thus, for example, the legislation of the Federal Republic of
Germany, without limiting the scope of the special knowledge in any
way, allows for an expertise also in the interpretation of legal matters,
when the judge does not possess sufficient knowledge of the given
1

See Эксархопуло А. А. Специальные знания и их применение в исследовании
материалов уголовного дела. СПБ, 2005 (Eskarhopulo A. A. Special knowledge
and their application in the study of the materials of the criminal case. Saint
Petersburg, 2005), pp. 62-92; Россинская Е. Р. Судебная экспертиза в
гражданском, арбитражном, административном и уголовном процессе. М.,
2005 (Rossinskaya E. R. Special Knowledge and Current Problems of Using It in
Legal Proceedings // Russian Law Journal), page 17; Россинская Е. Р.
Специальные познания и современные проблемы их использования в
судопроизводстве// Журнал Российского права (Rossinskaya E. R. Special
Knowledge and Current Problems of Using It in Legal Proceedings // Russian Law
Journal). № 5, 2001, pages 5-7; Չախոյան Ա. Ս. Հատուկ գիտելիքների
հասկացությունը
և
նշանակությունը
քրեական
դատավարությունում//Պետություն և իրավունք, № 2, (28), Երևան, 2005
(Chakhoyan A.S., The notion and meaning of special knowledge in criminal
proceedings// State and Law, # 2 (28), Yerevan, 2005), pp. 76-77.
2
See Арсеньев В. Д., Заболоцкий В. Г. Использование специальных знаний при
установлений фактических обстоятельств уголовного дела. Красноярск
(Arsenyev V.D., Zabolotsky V.G. Use of special knowledge in determining the
actual circumstances of a criminal case. Krasnoyarsk, 1986), 1986, pp. 1-5;
Грамович Г. И. Тактика испоьзования специальных знаний в раскрытии и
расследовании преступлений. МВШ МВД СССР (Gramovich G.I. Tactics of
Using Special Knowledge in the Detection and Investigation of Crimes. Moscow
1987), 1987, pp. 10-11.
3
See Нестеров А. В. Концептуальные основы использования специальных
познаний в раскрытии и расследовании преступлений. Автореф. дисс. М., 2001,
(Nesterov A.V. Conceptual bases of utilization of the specialized knowledge in the
disclosure and investigation of crima. Ph.D. Dissertation, Moscow 2001) pages 1516.
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legal area1. Such an approach is justified by the simple reason that a
judge cannot master all sources of the domestic and foreign law, and
in such cases it will be more effective to provide legal assistance to a
judge, rather than to let the latter clarify per se, for example, any
unfamiliar legal act of foreign law.
In our view, during the investigation and solving of crimes the
investigators and judges should be able to solve their legal issues
independently and the concept of “special knowledge” should be
allowed only in relation to separate legal knowledge.
In the basis of this approach lies the principle of jura (iura) novit
curia (presumption), traditionally practiced both in the RomanoGermanic and Anglo-Saxon legal systems, which literally means
“the judges know the law”, “the law is known to the court”. At the
same time, the principle of jura novit curia allows some exceptions,
in particular, the determination of constitutionality of the law by the
specialized courts or the justification of the application of
international law by the international legal disputes, and etc.
Under our jurisdiction, the jura novit curia presumption is also
functioning, that is why for understanding and interpretation of law
issues the trial does not envisage the possibility of appointing a legal
examination or engaging an expert.
We believe that the possibility of appointing and holding the
expertise on legal matters in criminal, civil or administrative
proceedings in modern circumstances needs to be revised, especially
if we take into account that jura novit curia principle allows a
number of exceptions. In this regard, it should be noted that, for
example, in England in 1972, according to the Article 4 of the “Law
on Evidence”, a person who has the appropriate qualifications in
accordance with his/her knowledge or experience, has the right to
1

See Давтян А. Г. Гражданский процесс в Германии и странах СНГ. Ереван,
2000, (Davtyan A.G. Civil Procedure in Germany and the Countries of CIS.
Yerevan, 2000) P. 168.
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give an expert opinion on the law of foreign state. In other words, in
England, it is allowed to obtain an expert (specialist) conclusion in
foreign law matters, which is one of the exceptions for jura novit
curia principle1. Let us also add that the issue of the appointment of
expertise in foreign law and the permissibility of such an expert
conclusion are typical for common law countries like Australia, New
Zealand, South Africa and so on2.
In our opinion, the body that implements the proceedings as per
Criminal Procedure Code of the RA dealing with the legal issues
arising out of the proceedings in the framework of international legal
assistance, especially in criminal matters, should have the authority
to engage an expert on such issues to approve the circumstances
relevant to the case by the relevant expert conclusion or opinion. The
need of such regulation is conditioned by the rates of the
international crime development, as well as by the circumstance that
foreign and international law, the provisions of its content and
international legal terminology constitute the specific areas of special
knowledge, which can be well mastered by the lawyers, specialized
(qualified) in that area. Albeit that knowledge relates to the law
matters and it is juridical in its nature, nevertheless, it is not
expedient to limit the right of the body conducting the proceedings to
appoint an expertise on these issues or to engage an expert in any
other way. The need to determine the competence of engaging a
foreign law expert is also in the interest of a just investigation of the
case and carrying out the quality justice within a reasonable
timeframe.
Thus, we think it would be expedient to set an exception from
1

One of the exceptions to the Jura novit curia principle is, for example, the
determination of the constitutionality of the law by specialized courts or the
justification of the application of international law through international legal
disputes and so on.
2
Freckelton I . Selby H. Expert evidence. Holmes Beach, Florida, 1993, pages
1/1558-1/1560.
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the jura novit curia principle in paragraph 4 of Article 59 of the
Draft, allowing the body conducting the proceedings to engage an
expert on foreign law, by defining as follows: „An expert in legal
matters is not being involved in the criminal proceedings, except for
the cases involving the foreign a foreign law expert.“
In the 1st paragraph of Article 86 of the Draft among the
evidence types available in criminal proceedings, as an independent
evidence, in addition to the others, the expert’s conclusion, the expert
opinion and the expert’s testimony are also provided, which is
conditioned by a certain change of the expert's criminal role and
status as the subject of criminal proceedings.
As we shall notice, in the Draft, the expert’s participation in the
proceedings is summarized in such procedural documents as the
expert’s conclusion, opinion and testimony. Such an approach is
peculiar because the complete list of such types of evidence is not
found in the criminal law of different countries.
The legal regulations for the type of evidence obtained as a
result of the expert’s engagement vary in different legal systems. For
example, in the USA the conclusion of an expert is not known in the
continental legal sense of that word. There it is accepted to call the
expert conclusion an expert testimony1, in Great Britain, Australia
and countries of the common law it is called an expert report or an
expert opinion2. In order to emphasize the evidentiary meaning of the
expert’s conclusions, foreign countries also use the terms like expert
evidence, forensic evidence or scientific evidence 3. In any case, no
matter what the experts’ conclusion is called in this or that country, it
is used as evidence in during the criminal proceedings both in the
1

See Henderson C. Expert witness. In Siegel J.A., Saukko P.J., Knupfer G.C. (Eds.)
Encyclopedia of Forensic Sciences. New York, 2000, Volume 2, pages 724-729.
2
See Freckelton I . Selby H. Expert evidence. Holmes Beach, Florida, 1993, pages
1/5021-1/5026.
3
SeeGiannelli P.C., Imwinkelried E.J. Scientific evidence, Virginia, 1986, pages
149-174.
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Romance-Germanic or Anglo-Saxon legal systems.
Thus, summing up, we can assure that in terms of improving the
legal framework of the criminal-judicial institute of forensic experts,
the Draft, unlike the existing criminal law, has made a significant
progress, however, we believe that for the full implementation of the
Draft provisions, as well as to ensure criminal-procedural reliability
of the results of expert activity in practice it is still necessary to
elaborate and adopt an expert activity regulatory framework in the
Republic of Armenia that will regulate the state control mechanisms,
the principles and criteria for organizing this type of acivity, the
requirements for the certain types and so on.
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PECULIARITIES OF JUDICIAL ACTS APPEAL AND
CASSATION REVISION IN CRIMINAL PROCEDURES
Tatevik Sujyan1
The regulation of the judicial review institute in the field of
criminal justice is designed to guarantee the person's right to appeal
the verdict against him and to review it as guaranteed by international
judicial documents2, and the fundamental right guaranteed by Article
693 of the Constitution of the Republic of Armenia.
In the general theory of criminal proceedings, two main
(classical) forms of judicial acts are used4, which are defined as
"review" (originated from the Latin word "appelarel", which means,
appeal to the supreme judicial instance to substantially resolve the
case) and "cassation" (from the Latin word "cassatio" or "casser" in
French, which in means to break, to interrupt, to destroy, i.e. to
1

Candidate of Legal Sciences, Assisting professor of the Chair of Criminal
Procedure and Criminalistics of the Yerevan State University. E-mail:
tatevsujyan@gmail.com
2
See European Convention on Human Rights and Fundamental Freedoms of 1950.
//http://conventions.coe.int/treaty/rus/treaties/html/005.htm (10.09.2014թ.), ICCPR
(adopted by the Resolution ofhte UN General Assembly of 16.12.1966 # 2200 A
(XXI),
entered
into
force
onn23.03.1976.
https://documents-ddsny.un.org/doc/RESOLUTION/GEN/NR0/005/03/IMG/NR000503.pdf?OpenElement
3
See the Constitution of Armenia with the Amendments as of 6 December 2015.
//http://concourt.am/armenian/constitutions/index2015.htm
4
Of course, the above-mentioned observation should be subject to certain
reservations, as the separation of judicial acts' appellate and cassation review
mechanisms is typical for the Continental or Roman-German legal system.
Meanwhile, the term "cassation" is generally alien to the common law system and all
possible forms of judicial acts are absorbed in the notion of "reflection" (review).
Even in the same continental legal system, within the framework of the review
carried out by the supreme judicial tribunal, two main models - the French cassation
and the German revision - are separated. For more details see Sofie M.F. Geeroms,
Comparative law and legal translation. Why the terms Cassation, Revision and
Appeal should not be translated. The American journal of Comparative Law, Vol.
50, No. 1, (Winter, 2002), pp. 201-228// available at:
http://www.jstor.org/stable/840834?seq=1#page_scan_tab_contents
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abrogate or to invalidate the lower court judgment)1.
These two main forms of review of judicial acts have also been
adopted in the Armenian judicial review system2. In general,
referring to the history of the development of the national system of
judicial review, it should be mentioned that both appeallate and the
cassation reveiews existed in the criminal justice system of the First
Republic of Armenia, which was abolished after Armenia became
soviet republic. In the new emerging Soviet criminal procedure the
Soviet cassation review was adopted, as a reviewing procedure. In
the Soviet Armenia there was a two-tier court system - the People's
Court-Supreme Court. People's courts a first-instance courts,
examined not all criminal cases. A considerable part of them was
examined by the Supreme Court, which simultaneously carried out
review of judicial acts in the manner of cassation and supervisory
proceedings.
The Constitution of the Third Republic of Armenia, adopted in
1

See Գ.Ս.Ղազինյան, Քրեական դատավարության պատմական և արդի
հիմնախնդիրները Հայաստանում, Եր., Երևանի համալս. Հրատ., 2001, (G.S.
Ghazinyan, Historical and Contemporary Issues of Criminal Procedures in Armeina.
Yerevan, 2001) pp. 382-383, Калмыков В.Б, Кассационное производство в
уголовном процессе: Проблемы теории и правоприменения. Дисс…. канд.
юрид. наук. Казань, 2010, (V. Kalmykov, Cassation proceedings in criminal
proceedings: Problems of theory and law enforcement. Ph.D. Dissertation, Kazan
2010) pp. 11-40, Сухова О.А., Кассационное обжалование судебных решений в
Российском уголовном процессе, Дисс. …канд. юрид. наук, Саранск, 2004,
(Sukhova, O.A., Cassation appeal of court decisions in the Russian criminal
procedure. Ph.D. Dissertation, Saransk 2004) pp. 18-61, Строгович М.С.,
Уголовный процесс. - М.: Юридическое изд-во Министерства юстиции.
СССР,1946, (Strogovich MS, Criminal procedure. - M .: Legal publishing house of
the Ministry of Justice. the USSR. 1946) P. 450.
Sofie M.F.Geeroms, op. cit., J.A.Jolowicz, Appeal, Cassation, Amparo and all that:
What and why?, pp. 2050-2051// http://biblio.juridicas.unam.mx/libros/2/643/26.pdf
2
The Judicial Acts Revision System includes the following types of judicial acts
reviewing, such as appellate, cassation, revision of judicial acts that have entered
into force on the ground of a fundamental breach, or review of acts on the bases of
emergence of new circumstances. In the light of this article, however, we will
discuss only to two of these forms, namely the appellate and cassation review.
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1995, envisaged a three-tier judicial system, and the original edition
of the Criminal Procedure Code of the Republic of Armenia, adopted
in 1998, envisages four types of criminal proceedings of reviewing
the judicial acts: appellate, cassation, supervisory ( review of the
judicial act, which has entered into legal force on the basis of
procedural or material law violations) and review of cases on the
basis of newly emerged circumstances. The judicial review system of
the Third Republic of Armenia has been subjected to a new legal
regulation both in institutional and functional terms.
Reflecting on the mechanism of the judicial review of the
judicial acts as envisaged by the current Criminal Procedure Code of
the Republic of Armenia, the characteristics of this type of review the
possibility of the investigation of evidence, including the possibility
of referring to a new and factual aspect of the case can be mentioned.
These peculiarities of the Appellate Review Mechanism are operative
in relation to the RA Court of Appeal's jurisdiction, as defined by the
Constitution of the Republic of Armenia, as amended on December
6, 2015, according to which the appellate courts are instance for
reviewing the judicial acts of courts of first instance.
The main judicial instance functioning in the criminal
proceedings of the RA is the Court of Appeals, since the Court of
Cassation may review only reasonably limited number cases,
conditioned only by the neceesity of ensuring the uniform application
of normative legal acts and the elimination of fundamental violations
of human rights and freedoms18. will be discussed in detail below.
The authority to make a final judicial act on the bases of fact is
reserved to the Court of Appeals.
However, not all the criminal-procedural regulations are
consistent with the role of the Court of Appeals as a second tier, and
do not create sufficient legal grounds for the effective exercise of the
right to judicial protection by the Court of Appeals. In this respect,
the current legislative regulation seems to be unlawful when the
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Court of Appeals is authorized to carry out review of cases in
cassation mode. This is ungrounded departure from the most
important requirement for the clear separation of the functional role
of different instances of revision and clearly contradicts the new
constitutional status of the Court of Appeals.
In particular the aforesaid relates to the Article 390 (1) of the
Criminal Procedure Code of the Republic of Armenia according to
which the examination of cases in the Court of Appeals is conducted
in accordance with the of appellate review, as well as in accordance
with the rules set out for the review of cases by the Court of
Cassation. The Cassation Court's interpretation issued the case of G.
Hakhnazaryan on 29 June 2009 resulted in the existence of two
parallel legal regimes of review of the appeal in the Court of Appeal:
appellate and cassation, the qualitative difference of which, for
example, the mandatory participation of the parties, opportunity to
examining new evidence, is obvious.
Although the same decision has been made to define certain
criteria for each of these regimes, nevertheless, regardless of these
conditions, the opportunity to review cases in the cassation mode by
the Court of Appeals in itself is in conflict with the original mission
of that court. Therefore, it is not accidental that the new draft
Criminal Procedure Code has rejected this regulation. Considering
the peculiarities of the appellate review mechanism (unlike other
mechanisms, the possibility of adding new evidence in the case and
thus the factual review of the case), the draft law establishes a
different procedure for the proceedings based on the appeal.
Specifically, if in line with the general regulations the failure to
attend the proceedings is not an obstacle to the court hearing on the
basis of a complaint, the appellate complaintant’s participation in the
trial is mandatory (Article 374, Part 1 of the draft). By the court
decision, the participation of other participants of the proceedings,
including the prosecutor, may be deemed compulsory by the Court’s
245

decision. Moreover, in the event when the person, who submitted the
appellate complaint properly and in line with the formal
requirements, or his/her authorized person misses two court sessions
without a due reason, the appeal shall be left without examination
(Article 374, part 2 of the Draft).
Regarding the peculiarities of the mechanism for reviewing the
appeal, a particular interest should be devotd to the legislative
regulation of boundaries of the appellate review. Interesting to
mention that in the initial version of the of the current Criminal
Procedure Code of the Republic of Armenia the appellate review had
a revision (i.e., the revision body) nature, which technically meant
that the Appellate Court was not limited by the scope of the appeal
and could have examined each criminal case in full volume, as well
as could examine additional evidence1.
In the result of the 2007 legislative amendments (after the
adoption of the acting RA Judicial Code), the full appellate review
was replaced by limited appellate review, meaning when the court
was heavily restrained by appeal. From this perspective, the
mechanism of appeal has been adjusted to the new draft Criminal
Procedure Code of the Republic of Armenia. Based on the legitimate
idea that both limited and complete appellate reviews are extreme
regulations, and considering both public and private interests the
draft prescribes the possibililty of trespassing the boundaries of the
appeal when the interests of the defendat require so (Article 361,
paragraph 3, paragraph 2 of the second part).
The initials of the solution developed in the Draft contained also
the elements of legal position by the Court of Cassation on the issue
of the borders the appellate review, as expressed in the case of H.
Martirosyan, the judgment of the Court of Cassation of July 13, 2011.
The issue raised by the petitioner in the case relates to the sentence
imposed on the defendants by the Court of Appeal.
1

See G.S. Ghazinyan, op. cit., p. 390.

246

However pointing out the issue of jurisdiction, the Court of
Cassation first touched upon the question whether the violation of the
rules on jurisdiction of the case under Article 398 of the RA Criminal
Procedure Code, which are bases for overturning the judgment,
whether the Court of Cassation is competent to address that issuem in
case when the issue was not subject to consideration in the lower
courts and subsequently not subject to appeal?
After analyzing the fundamental legal significance of correct
jurisdiction for the proper guarantee of access to justice, the Court of
Cassation found that even in the absence of any consideration of the
matters relating to the jurisdiction in the lower courts, the Court of
Cassation must discuss the matter.
Developing the underlying idea developed by the Court of
Cassation in the case of H. Martirosyan, the draft law defines the
following grounds for departing from the boundaries of the appellate
review by the Court of Appeal:
1) In case of circumstance that excludes criminal prosecution;
2) when it is discovered that a wrongful legal assessment of the
offender's actions was made;
3) when there are grounds for unconditional revocation of the
judicial act prescribed by the Draft;
4) It is found out that the accused has been assigned a type or
size/duration of punishment is not prescribed by thelaw for the
offense he was charged with.
5) The grounds for the annulment or amendment of the appealed
judgment is also relevant to the defendant who did not appeal the
judicial act (Article 372, part 1 and Article 390, Part 2).
The adequacy of this regulation in the draft is justified by the
fact that the grounds for departure from the boundaries of the appeal
in the appellate (cassation) review are somewhat identical to the
grounds for the review of judicial acts already in force in case of a
fundamental violation (Article 409, Part 2 of the draft), in which case
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it is legitimate even to retreat from such a crucial legal value as the
principle of stability of judicial acts.1
As regards the cassation review of the judicial acts, one can
distinguish several models which are different from one another. For
example, the mechanism of cassation review was introduced to the
judicial system by the adoption of the Criminal Procedure Code in
1998, as G.S. Ghazinyan states, the cassation of judicial acts was the
synthesis of the revision of judicial acts, which entered into legal
force, of the first instance and appellate courts.
The above-mentioned observation was based on Article 403 of
the Code, under which the Court of Cassation was empowered to
review the judicial acts of the Court of Appeals, which had not come
into legal force, as well as the judicial acts of Court of First Instance
and the Court of Appeal, which had come into legal force. This
model was upheld until the Amendment to the Code by Law #ՀՕ152-N of July 7, 2006, when it was envisaged to appeal the judicial
acts of the Court of First Instance and the Court of Appeals, which
had come into legal force, within six months to the Cassation Court.
This model operated until January 1, 2009, when it was
envisaged to appeal the judicial acts of the Court of Appeals, which
both substanrtively resolving and non-resolving for the case, to the to
the Court of Cassation. At the same time, the same HO-152-N law
also stipulated a discretionary procedure for acceptoing cassation
appeals, deriving from the function of ensuring the uniform
application of the new law by the Cassation Court, which, however,
was, in practice, subjected to various interpretations.
Thus, in accordance with Article 92 of the Constitution of 27
November 2005, the supreme judicial body of the Republic of
Armenia, besides the matters of constitutional justice, is the Court of
Cassation, which is to ensure the uniform application of the law. The
1

The same regulations have been envisaged with regard to the boundaries of
Cassation review.
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issue of the correlation between the functioning of justice and the
uniform application of the law in the Court of Cassation was
extremely up-to-date due to the above-mentioned norm. Thus, it was
not clear whether the Cassation Court was exercising justice to
ensure the lawful application of the law or vice versa.
And perhaps the idea of a transition from a three-stage system to
a two-dimensional one, which was originally considered the
constitutional reform conception, was conditioned by the disputed
legal status of the Court of Cassation. The clarification of the
correlation of the functions discussed is closely linked to the two
main issues faced by the cassation review mechanism: a problem of
correcting judicial errors and a reasonable balancing of the uniform
application of the law. While these issues are not mutually exclusive,
making an obvious advantage of them can lead to a disproportionate
restriction.
Thus, the constitutional legal function of ensuring uniform
application of the law has brought to the enshrinement of a
permissive (discretionary) cassation appeal of judicial acts.
Nevertheless, a question arises whether effective implementation of
this function should be considered as a priority and to ensure its
realization, even at the expense of the justice interests. By the
December 6, 2015 amendments to Article 171 (2) of the RA
Constitution, a balanced regulation, according to which the Court of
Cassation ensures the uniform application of laws and other
normative legal acts, eliminates the fundamental violations of
human rights and freedoms.
The interpretation of the constitutional status of the Court of
Cassation is that the legal regulation of the grounds for adjudication
should be carried out in a way to exclude the selective justice in cases
where it relates to judicial errors in cases of fundamental rights and
lawful interests of a person. To ensure a reasonable balance between
the functioning of the law and the exercise of justice in the activities
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of the Court of Cassation, discretionary procedure of admission of
complaint must continue as a safeguard for the effective
implementation of the uniform application of the law.
Adoption of high-quality judicial precedents would be more than
impossible if all complaints were accepted and substantiated,
considering the overload of the Court of Cassation (the Criminal
Chamber) and the limited number of judges. On the other hand, the
complaint on the grounds of error in judicial proceedings relating to
the fundamental human rights and freedoms should not be excluded
from the scope of the proceedings, to ensure the implementation of
justice by the Court of Cassation.
The model of balanced regulation proposed by the Draft, in
which a complaint is admissible if the Cassation Court's decision on
the matter raised in the complaint may have implication for the
uniform application of the law or if there is any gross judicial error,
irrespective of the uniform application, is the incorporation of the
said constitutional requirements.
The discretionary procedure for the admission of the cassation
appeal is also prescribed by the RA Criminal Procedure Code, but the
shortcomings of the existing procedures are that they provide too
wide grounds for the complaint based on the judicial error, excluding
the possibility of the Court of Cassation's discretion. Moreover, both
the current Code and the Draft clarify the cases of admissible
proceedings on the basis of the uniform application of the law, which
in particular refer to the lower courts in at least two judicial acts in
different cases (proceedings) against the same norm, contradicting as
well as appealing application of a specific provision in a judicial act
that contradicts the interpretation given in the judgment of the
European Court or the Constitutional Court or the Court of Cassation.
The development of the law in relation to the appealed judicial act,
under the premise of ensuring the uniform application of the law, is
an independent ground for the appeal.
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The qualitative difference of cassation from the appellate review
is that the cassation review of judicial act is solely on the basis of a
violation of the law. Of course, it is also difficult to imagine that
limiting the case to a purely legalistic point of view (pure cassation)
is difficult to imagine due to the impossibility of clear boundaries
between the legal and factual aspects of the case. The review of the
decisions of the Court of Cassation indicates that in the latter's case it
can also be found in the case when the court has indirectly reviewed
the factual aspect of the case. The study of the decisions of the Court
of Cassation indicates that the court has indirectly reviewed the
factual aspect of the case. In some cases, the Court of Cassation has
substantially re-examined the conclusions of the circumstances under
which a person's guilty verdict has been recorded, when there was a
violation of the requirement of adequate assessment of sufficiency of
evidence for the resolution of the case by lower courts. 1
And as regards the procedural relationships between the
appellate review and cassation as an authonomous stage of the
criminal procedure, they are further regulated by the criminal
procedural law. First, as an independent stage of the criminal
procedure, the appellate review and cassation consist of two substages of review of the judicial act based on the appellate (cassation)
appeal and the consideration of the appellate (cassation) appeal by
the Court of Appeals (Cassation Court). The Criminal Procedure
Code of the Republic of Armenia (including the Draft) clearly
defines the object of appeal of the court review, the grounds for
lodging, the scope of the subjects entitled to appeal, the requirements
for the form and the content, the procedural order of appeal.
Thus, the appellate (cassation) object of appeal is the judicial
acts that substantively resolve the case and those which don’t. The
1

See, among other things, Decisions ԵԱՔԴ/0009/01/13 and ԵԿԴ/0252/01/13 in
cases of Nelli Apoyan and Ararat Avagyan and Vahan Sahakyan, of 18 December
2015 and 31 October 2014, Cassationn Court of RA.
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Draft has regulates the mechanism of appellate review (cassation)
was separated as a mechanism for reviewing the final judicial acts
(those that resolve the case in essence) on the one hand, and on the
other hand, a special review as an action by the Court of Appeal and
the Court of Cassation for reviewing non-conclusive judicial acts (in
the sense of existing criminal procedure code those which do not
substantially resolve the case), however it is not appellate or
cassation review.
At the same time, such regulation is not only a solution of the
theoretical problem, but also has an important practical significance.
This, in particular, is manifested in that, in parallel with the
separation of the cassation and special review mechanisms in the
draft, respective procedures for such mechanisms are envisaged.
Thus, the draft defined a special review as a mechanism for
reviewing non-final judicial acts, a simplified procedure for appeal
and review of the appeal.
As for the deadline for lodging a complaint, a one-month
deadline for the appellate appeal of the case is set aside from the
moment of their announcement, and in the case of non-substantive
judicial acts - on depriving a person of his / her liberty of (detention,
prolongation of the term of detention, placement of a person in a
medical institution) - a five-day period from the moment of the
receipt of the respective judicial act, and for other judicial acts that do
not substantially resolve the case - ten days. A cassation complaint
against a substantive judicial act may be brought within a one-month
period, and a for judicial acts, which do not resolve the case, within a
15-day deadline, unless the law provides otherwise. However, if the
start of the period for appeal is calculated from the moment of
publishing the judicial act, in case in the case of non-substantive
judicial acts the term starts from the moment of receipt of the judicial
act.
When referring to subjects entitled to bring cassation appeal, it
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should be noted that the defendant, acquitted, their defenders and
legal representatives, the victim, his representative, legal
representative and successor, the prosecutor and the superior
prosecutor (the latter have limitation with regard to the right of the
appeal). Subjects with limited rights are the civil plaintiff, the civil
defendant, their representatives, and the person who is not a party to
the case if the verdict or decision relates to its interests. Since these
subjects protect their own or represented property interests in
criminal proceedings, the legislator limited their right to appeal only
in respect of a civil claim.
With regard to the subject of Cassation appeal, the Criminal
Procedure Code provides for immediate action by the RA Prosecutor
General or his Deputies, and the interrogation of the participants of
the trial (with the exception of criminal prosecution bodies) and the
applicant's appeal, i.e., the procedure for appealing through the
advocate. However, referring to the recent legislative regulation, the
Constitutional Court found that in its March 15, 2015 judgment,
ՍԴՈ-1196 that it created disproportionate social disparities for
persons who are not entitled to free legal aid and are willing to
exercise their rights individually.
The Criminal Procedure Law regulates the relations related to
the end of the appellate (Cassation) appeal period. Particularly, the
Appellate Appellate Tribunal ends with a decision on appointing a
court session or a decision to leave the appeal without examination, if
the time limit, subject and subject matter restriction of the cassation
appeal has been observed.
Unlike the current Code of Criminal Procedure, the Draft legally
establishes an opportunity to make a decision to return the appeal, if
it does not comply with the form and content requirements. The
cassation appealing stage ends by a decision of returning the
cassation appeal (if it does not comply with form and content
requirements), leaving the appeal without adjudication (if the time,
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subject and object restrictions of the cassation appeal have not been
observed), the cassation appeal is rejected (if the grounds for
admitting a cassation appeal are insufficient for admitting the
appeal), or a by a decision on adjudicating the cassation appeal.
One of the peculiarities of procedural legal relationships under
the Draft is the provision of a possibility to file an additional appeal
before the end of the petition period (Paragraph 2 of Article 361 of
the draft law).
As the current Criminal Procedure Code, the Draft also states
that the grounds and the facts of the appeal review are exclusively
presented in the appeal and can not be amended or replenished during
the legal proceedings (Article 361, Part 3). Consequently, the
provision of additional appeal and the grounds for the complaint, as
well as the fact that the basis of the appeal, as well as the legislative
capability to supplement the arguments supporting them, are aimed at
solving the problem of correction of judicial errors, one of the most
important issues of the judicial review system. Under the prohibition
of filling out the grounds of the appeal and the facts proving therein,
the draft law promotes the legitimate interest of the parties to
demonstrate due diligence to protect their rights. But at the same time
taking into account the existence of a legitimate interest in correcting
judicial errors, the Draft defines a serious counterbalance, in the form
of an additional appeal.
With regard to the procedure of reviewing the judicial act based
on the appeal, the sub-stage of the appeal review can be divided into
two relatively independent parts, namely the preparation of the court
session and the examination of the appeal at the court hearing.
Preparation of a court session involves the determination of the date
and time of the court session, the procedural relationship with the
person who filed the complaint and the other parties to the
proceedings
The qualitative difference of the appellate review and cassation
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in the procedural sense of the appeal examination is the absence of
the requirement for the mandatory participation of the parties, which
is based on the difference that unlike the cassation during the
appeallate review the court also examines the factual basis of the
appeal. As far as the qualitative difference is concerned, there is also
a possibility to examine evidence in the proceedings, including the
possibility of presenting new evidence. Of course, the law provides
certain conditions for the realization of the latter opportunity.
Particularly, in accordance with Part 3 of Article 382 of the Code of
Criminal Procedure, the parties have the right to submit new
materials to the court for approval of the grounds for their complaint,
as well as the other party's complaint, or to mediate the court witness
or expert they have designated to make an examination, if they justify
that they have not had the opportunity to present these materials
objectively, to summon the witness or the expert, and to appoint a
motion in the first instance court to make an expert examination
training, or argue that the petition was rejected by the Court of First
Instance was unfounded. Almost the same regulation is envisaged
also in the Draft code. And these conditions are legitimate under a
limited appellate review model when the circumstances have not
been examined in the first instance court.
Reflecting on the powers of the court on to decide in the result
of review, majority of such powers lead to leaving the judicial act
unchanged and to refusing the appeal, reversing the judicial act and
making a new judicial act, or forwarding the case to a new
examination, to amend the judicial act. At the same time, the basis of
exercise of each of the above-mentioned powers is the idea whether
to what extent the higher courts posess necessary investigative tools
to be able to make a judicial act on the spot without having to return
a case for a new trial and pass a certain procedure to examine the
case in the lower court.
According to the Code and the Draft, the Court of Cassation is
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authorized to reverse the judicial act of the Court of Appeal and to
grant the legal force of the first instance court ruling. The RA
Constitutional Court in its Dec. 7, ՍԴՈ-720 Decision of December
11, 2007 touched upon the issue of legitimacy of granting the Court
of Cassation such powers and has expressed a legal position that it is
intended to exclude the constant circulation of judicial acts and thus
to guarantee the most important right to consider the case within a
reasonable timeframe.
With regard to the grounds for annulment or alteration of a
judicial act, such are the breach of the material and/or procedural
rights set forth in the appeal and confirmed as a result of the
proceedings.
Summarizing the above, it can be stated that the criminal
proceedings in the Republic of Armenia can be characterized as a
form of judicial review of judicial acts which did not come into
legal force, on the basis of the right and fact, the substantial
difference from the other main forms of review judicial acts, i.e.
cassation, is the possibility of reconsidering the factual aspect of
the case on the bases of additional evidence. And these
peculiarities of the appellate review have been reflected in the legal
regulation of this stage of the criminal procedure. In particular, it
refers to the subject matter of the objection, the legal opportunity to
examine the evidence, the mandatory participation of the parties in
the Court of Appeal trial.
As to the Court of Cassation, the Cassation Review Mechanism
as a form of review of judicial acts, in contrast to other forms of
judicial review, is characterized by the following features:
(1) is a discretionary form of review of judicial acts;
(2) It presupposes the review of judicial acts of the Court of
Appeals that substantially solve the case and have not yet come
into legal force;
(3) It presupposes the review of judicial acts solely on the
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basis of law;
(4) has a special purposeful nature to ensure uniform
application of the law.
In general, we can state that the review model provided for in
the current Code, according to which the judicial acts of the first
instance courts may be appealed to the Court of Appeals before
becoming effective on the basis of fact and right, and the judicial acts
of the Court of Appeals, which have already come into legal force
can be appealed on the basis of the law to the Cassation Court, can
truly be considered as a full implementation of the constitutional
rights to judicial protection and the judicial review (appeal), provided
that certain specific issues that were identified above have already
been resolved and some regulations have been clarified.
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JUDGMENT OF THE EUROPEAN COURT OF HUMAN
RIGHTS AS A BASIS FOR EXCEPTIONAL REVIEW IN
CRIMINAL PROCEDURE IN A FORM OF NEW
CIRCUMSTANCE
Armen Hovhannisyan1
Under Article 426.4 (1) of the Criminal Procedures Code of the
Republic of Armenia (hereinafter – CPC) revisions of the final
judicial act is carried out not only on the basis of the decisions of the
Constitutional Court, but also in cases when the violation of a human
right guaranteed under an international treaty has been confirmed by
a final and lawful decision of an international court to which Armenia
is a party.2
The Article 61(2) of the Constitution of the Republic of Armenia
(with the amendments of 2015) enshrines that everyone, in line with
the international treaties has the right to apply to international bodies
of protection of rights and freedoms with the purpose of protecting
his rights and freedoms.
The European Court of Human Rights (hereinafter referred to as
– the European Court or ECtHR), which was established under
Article 19 of the European Convention on Human Rights and
Fundamental Freedoms of 4 November 1950 (hereinafter – the
European Convention), which Armenia ratified, and which entered
into force for Armenia on April 22, 2002.
In fact, the ECtHR, as an exceptional body for international and
internal legal systems, has become available also for those
individuals and legal entities of Armenia, which are of the view that
their rights prescribed by the Convention have been violated. In other
1
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armen_hovhannisian@mail.ru
2
Currently the provision coverers only those cases, when an ECHR judgment
confirms the violation of human right prescribed under the Convention.
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words, Article 34 of the Convention, being the one of the cornerstone guarantees for ensuring the effectiveness of the human rights
protection system1 availed an opportunity to initiate legal process on
the international level.
At the same time the Convention enshrined necessary
conditions, such as exhaustion of local remedies, 6 months term after
the final decision of the national protection mechanism, which made
the convention subsidiary, based on Article 13 of the Convention.2
However, the Convention would be merely declaratory, if there
were no requirement for mandatory implementation of judgments
adopted in the result of review of the applications submitted in line
with the requirements, which is set by Article 46.
Parts 1 and 2 of the Article 46 prescribe:
1. The High Contracting Parties undertake to abide by the final
judgment of the Court in any case to which they are parties.
2. The final judgment of the Court shall be transmitted to the
Committee of Ministers, which shall supervise its execution.
The ECtHR mentions the following with regard to the abovementioned clauses:
‘On the other hand, the Court considers it necessary to point out
that a judgment in which it finds a violation of the Convention or its
Protocols imposes on the respondent State a legal obligation not just
to pay those concerned the sums awarded by way of just satisfaction,
if any, but also to choose, subject to supervision by the Committee of
Ministers, the general and/or, if appropriate, individual measures to
be adopted in its domestic legal order to put an end to the violation
found by the Court and make all feasible reparation for its
consequences in such a way as to restore as far as possible the

1

Mamatkulov and Askarov v. Turkey Judgment of ECtHR from February 4, 2005,
para.100, Loizidou v. Turkey, ECtHR Judgement from March 23, 1995, para. 70.
2
Selmouni v. France, 1999 July 28, para. 74; Kudła v. Poland 2000 October 26 para.
152.
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situation existing before the breach”1:
“These obligations reflect the principles of international law
whereby a State responsible for a wrongful act is under an obligation
to make restitution, consisting in restoring the situation which existed
before the wrongful act was committed, provided that restitution is
not “materially impossible” and “does not in volve a burden out of
all proportion to the benefit deriving from restitution instead of
compensation” (Article 35 of the Draft Articles of the International
Law Commission on Responsibility of States for Internationally
Wrongful Acts – see paragraph 36 above). In other words, while
restitution is the rule, there may be circumstances in which the State
responsible is exempted – fully or in part – from this obligation,
provided that it can show that such circumstances obtain.2
Based on the aforementioned, the Court of Cassation of the
Republic of Armenia (hereinafter referred as Court of Cassation) in
its judgment number ì´-07/13 in the case of Jirayr Sefilyan dated 31
May 2014 mentions: “... Under Article 46(1) High Contracting
parties have the following obligations:
1. to pay the decided compensation;
2. in case if it is necessary to undertake individual measures for
the applicant, which includes:
a. cease the violation recognized by the ECtHR or the effects
thereof;
b. restore the situation before the violation (restitutio in
integrum) as much as it is possible, or in case if that is impossible, to
undertake other measure compatible with the conclusions to induce
the state to comply with its obligations
3. undertake measures of general charachter to prevent such
violations in the future.”
1

Gabrielyan v. Armenia, 2012 April 10, para. 103; Scozzari and Giunta v. Italy,
2000 July 13, para. 249; Assanidze v. Georgia, 2004 April 8, para. 198.
2
Verein Gegen Tierfabriken Schweiz (vgt) v. Switzerland) (N 2) 2009 June 30,
para. 86:
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Important to note that in accordance with the ECtHR, if
restitutio in integrum is not possible the High Contracting party is
free to choose any other measures for implementing the judgment,1
provided that those are compatible with the conclusions of the
judgment.2
When the applicant’s claims have been sustained, the ECtHR
declares the violations of the Convention, as well as it can provide
compensation for damages and expenses, however the ECtHR cannot
eliminate decisions of the national bodies and courts (including
judgement)3. The court does not alter or cancel internal legal acts4:
The mentioned simply means that the ECtHR decides on the
international legal violations of countries5.
At the same time, it is important to note that the ECtHR in some
exceptional cases tries to guide the High Contracting party in the
process of selecting the measure for the purpose of securing the
compliance with Article 46 of the Convention, which can help to
solve a systemic problem6. In some other cases the ECtHR concluded
that the violations of the Convention are of such a nature that do not
allow to select any measure to address the violations7.
The ECtHR has expressed number of legal positions with regard
to re-commencement of the proceedings in the internal legal system
as a means for achieving restitutio in integrum.
For example, in some cases the ECtHR has directly mentioned,

1

Seljuk and Asker v. Turkey, 1998 April 24, para. 125.
Scozzari and Giunta v. Italy, 2000 July 13, para. 249.
3
Schmautzer v. Austria, 1995 October 23, paras. 42-44.
4
Lundevall v. Sweden, 2002 November 12, para. 44.
5
Philip Leach, Taking a case to the European Court of Human Rights, Second
edition, Oxford University Press, Incorporated, 2005, p. 353:
6
Ocalan v. Turkey, 2005 May 12, para. 210; Broniowski v. Poland, 2004 June 22,
para. 194.
7
Assanidze v. Georgia, 2004 April 8, para. 202.
2
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that it does not have the power to order re-initiation of proceedings1.
In other extraordinary cases, the ECtHR concluded that if there is a
violation of the right to fair trial under Article 6, then the reinitiation
of the proceedings is an accepted measure for eliminating
consquences of the violation2. It is now accepted practice by the
Court to include the provisions on opening a new trial in the
judgment3.
Thus, according to the ECtHR, especially in cases ralating to
violations of fair trial considers the reopening of a trial or review of
the final decision as a necessary measure.
The ECtHR has adopted 87 judgments against Armenia as of
2017, 79 of which have recognized violations, and 34 of those
include violations of the right to fair trial4.
Thus, although the ECtHR does not directly oblige High
Contracting parties to pass such legislative regulations, which will
make the opennig of the trials possible, nevertheless, the ECtHR is of
the view, that in cases when countries have the legislative basis for
opening a new trial, then the effective measure for restoring the
protected right under Article 6 of the Convention is the opening of a
new trial.
One of the examples of opening a new trial in the result of
recognizing the violation of Article 6 of the Convention is the
decision No. ì´-04/13 of the Court of Cassation in the case of Artak
Gabrielyan, dated on 23 September 2013.5
1

Saidi v. France, 1993 September 20, Judgment, para. 47; Pelladoah v. Netherlands,
1994 September 22, Judgment, para. 44.
2
Gencel v. Turkey, 2003 October 23, Judgement, para. 27; Claes and others v.
Belgium, 2005 June 2, Judgment, para. 53.
3
Gabrielyan v. Armenia, 2012 April 10, Judgment, paras. 103-104.
4
See http://www.echr.coe.int/Documents/Stats_violation_1959_2017_ENG.pdf
5
See also the decisions of the Court of Cassation with regard to cases Asatryan v.
Armenia, 2017 December 20, no. ՎԲ-04/12; Avetisyan v. Armenia, 2017 August 21,
no. ՍԴ3/0088/01/09; Manucharyan v. Armenia, 2017
August 21, no.
ԼԴ/0108/01/10; Ter-Sargsyan v. Armenia, 2017 August 21, no. ՀՔՐԴ1/0057/01/08;
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In particular, considering the above-mentioned circumstances, as
well as considering that the ECtHR has recognized violation of
Article 6(1) and Article 6(3)(d) in Gabrielyan v. Armenia, referering
to the absence of the opportunity for Gabrielyan to cross-examine
witnesses of the adversary party. Based on the above-mentioned
judgment of the ECtHR, the Court of Cassation has reviewed it’s
early decision, repealed the judgement of the lower court and ordered
a new trial.
At the same time important to note that the position of the
ECtHR does not require new trial in all cases of violation of the right
to fair trial.1 At the same time it would be wrong to state that
violations of other rights cannot create necessity for a new trial. We
are of teh view that the possibility of a new trial in each case depends
on the nature of violation and it’s impact on the outcome of the case.
Important to cite here the recommendation of the Committee of
Minister of Council of Europe “On the opening of new trials at
national level based on the decisions of the European Court of
Human Rights”, which stresses the necessity of individual measures
in the following two circumstances, the procedural or material
violation should be of such nature as to cast doubt on the outcome of
the national legal proceedings, and the applicant should still bear the
negative consequences of the national decision in question, which
cannot be satisfactorily restored by just satisfaction and cannot be
eliminated in another manner than review of the judicial act or

Nalbandyan v. Armenia, 2016 June 24, no. ՎԲ-04/15; Misha Harutyunyan v.
Armenia, 2009 April 10, no. ՀՔՐԴ 2/0028/01/08.
1
For example, it is very hard to imagine that there will be an opening of a trial in
case of violation of the of reasonable time requirement of the right to fair trial. As
the Court of Cassation rightly notes, in such case the reopening of the trial and
starting a new inquiry in a situation when the investigation has been conducted by a
violation of the requirement of reasonable time will potentially lead to a repeated
similar violation (see the Decision of the Court of Cassation in Ararat Muradkhanyan
case from 13 September 2013 case number ՎԲ/01/13, para. 20).
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openning of the trial. 1
Based on aforementioned we can conclude that in case if it is
impossible to restore status quo ante through new trial, then based on
Article 426.9 of the CPC there can be no opening of a trial, and on
the contrary, if the most effective way of reaching restitution in
integrum is opening of trial, then it should take place disregarding of
the type of the violation of the Convention.2
Decisions of the Court of Cassation of Armenia ´/01/13, ì´07/13, ì´/05/13, ì´-06/15, ì´-02/16 ¨
1-81/2005 (¼-139/06,
ìø´-195/06, ¼-510/06) based respectively on Muradkhanyan v.
Armenia, Sefilyan v. Armenia, Virabyan v. Armenia, Zalyan v.
Armenia, Muradyan v. Armenia confirm the above mentioned.
In particular, the Court of Cassation has reviewed it’s past
positions based on the judgment by the ECtHR.3 The Court of
Cassation has reviewed its positions based on new circumstance,
however evetually has rejected the cassation appeal, noting: “(...)
violations pointed out by the ECtHR are of such nature that could not
have any effect on the outcome of the case. In particular, as a
violation the ECtHR has indicated, that the detention of A.
Muradkhanyan between 2005 December 14 and December 29 was
not in line with the requirements of legality enshrined by the
Convention, and that A. Muradkhanyan has been kept under
detention in violation of the “reasonable time” requirement”. At the
same time, the gult of A. Muradkhanyan has been approved by the
evidence obtained and studied in the case, and he has been convicted
to life imprisonment. The European Court did not find any violation
pertaining to legality of the court proceedings and the judgment,
moreover the ECtHR concluded that the violations which took place
1

See para. 27 of the Decision of the Court of Cassation number ՎԲ-07/13 from 31
May 2014.
2
This is stipulated in Article 426.4 (1) (2) of the CPC.
3
In the mentioned case the ECtHR has recognized violations of rights prescribed in
of Article 5(1) and 5(2).
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during the detention of A. Muradkhanyan did not have any effect on
the final judgment in the case. Apart from that, having a convicting
judgment the overturning of the detention decision would not restore
the situation before the violation, moreover it is legally
unenforceable, since discussing the issue of legality of the detention
decision of the person serving an imprisonment based on a convicting
judgment would entail legal uncertainty.” 1
A judicial act of the Court of Cassation was reviewed based on
Sefilyan v. Armenia, however the cassation appeal was rejected by
the Court of Cassation. In case of Sefilyan v. Armenia, a past judicial
act was reviewed on the basis of new circumstance, however the
appeal was rejected by the Court of Cassation.
Thus, in the mentioned case the ECtHR has recognized
violations of rights enshrined in parts 1, 2, 3, 4 and 8 of Article 5.
The Court of Cassation has justified the rejection of the appeal
brought for the violations of rights prescribed in Article 5 based on a
case with similar circumstances with the one in question – the abovementioned legal positions expressed in case of Muradkhanyan.
With regard to violation of the right protected under Article 8 of
the Convention the Court of Cassation has emphasized: “Information
obtained in the result of wiretapping of phone calls and other
communications of J. Sefilyan was not used as evidence per se, and
have not been used for reasoning of any procedural activity or
decision taken with regard to J. Sefilyan” (…)
(…) information obtained through activities contrary to Article 8
of the European Convention, i.e. those obtained through wiretapping
of phone calls and other communications of J. Sefilyan were used
neither for justifying the decision to initiate criminal proceedings,
nor for the request to obtain search warrant. In other words, the
procedural decisions discussed have been made based on
information received independent from activities non-compliant with
1

Decision ՎԲ/01/13 of 13 September 2013, Cassationn Court of RA, para 22.
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the requirements of the Convention, and from an independent source.
And the searches in the apartment and office of J. Sefilyan, have been
conducted and respective protocols were composed in line with the
procedures prescribed by law.” (para. 34)
Moreover, the Court of Cassation has stressed: “... Even for
declaring an evidence , which is based on an information received
through illegal means can be considered as impossible only when
there is the possibility of obtaining that evidence through reasonable
efforts: In other words, the criterion of “absence of causation”
should be considered here along with the criterion of “effect”, which
technically means that the evidence can be recognized permissible, if
the state could obtain such information through reasonable efforts.”
(para. 35): Based on the materials of the case, the Court of Cassation
has concluded, that competent bodies could obtain the primary
information on which the evidence is based through reasonable
efforts.
Analyzing the legal positions of ECtHR in Khan v. United
Kingdom and PG and JH v. United Kingdom the Court of Cassation
has expressed the following position: “The ECtHR does not find any
violaiton of Article 6 of the Convention the use of evidence obtained
in line with the national legislation, even if the requirements of
Article 8 were not met. If the use of the mentioned evidence is not
considered as violaiton of the fundamental right to fair trial, hence
the arguments for possible inadmissibility and leaving out of
evidentiary materials of the facts obtained through procedural
activities having nothing to do with the mentioned evidence are
illegal”. (para. 36):
The Court of Cassation has concluded, that the violation of the
appellee’s right guaranteed under Article 8 cannot in any way
influence on the array of evidence, hence cannot also impact the
outcome of the case. Based on the aforementioned the Court of
Cassation rejected the cassation appeal.
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When talking about the decisions of the Cassation Court’s
rulings after cases of Virabyan, Nalbandyan, Zalyan, Muradyan v.
Armenia it important to note that the mentioned cases are important
not only for the Article 6 of the Convention, but also for opening of
trials in cases of violations of other articles.
For example, in Virabyan v. Armenia the ECtHR has recognized
violation of Article 6(2), substantive violation of Article 3, and
procedural violations of Articles 3 and 14. And the Court of
Cassation, taking into account the nature of the violations recognized
by the European Court, has reviewed its prior decision, and rescinded
the judicial acts of lower courts and reverted the cases to the lower
courts for new trials with regard to violations recognized by the
ECtHR.
It is clear from the abovementioned judicial act, that reopening
of a trial has taken place not only in case of violation of Article 6 (2)
of the Convention, but also on the part of substantive violation of
Article 3 and procedural violations of Articles 3 and 14.
The Court of Cassation has expressed the following legal
positions in the framework of cases Nalbandyan and Zalyan: “The
European Court has accumulated sustainable precedent on the part,
that in case of violation of Article 3 of the Convention countries are
taking up obligation to ensure effective investigation in the
framework of their commitments under Article 1. The investigation
will be effective, if it will lead to the confirmation of the disputed
facts, and if possible, to the revelation and punishment of those
responsible. (see, mutatis mutandis, Jeronovičs v. Latvia [GC] 2016
July 5, Judgment, Application no. 44898/10, para. 103). In particular
the European Court has emphasized, that the f willful ill-treatment
the breach of Article 3 cannot be remedied only by an award of
compensation to the victim. If the authorities could confine their
reaction to incidents of willful ill-treatment by State agents to the
mere payment of compensation, while not doing enough to prosecute
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and punish those responsible, it would be possible in some cases for
agents of the State to abuse the rights of those within their control
with virtual impunity, and the general legal prohibition of torture and
inhuman and degrading treatment, despite its fundamental
importance, would be ineffective in practice (see, mutatis mutandis,
Jeronovičs v. Latvia [GC] 2016 July 5, Judgment, Application no.
44898/10, Gafgen v. Germany, 2010 June 1, Judgmenet, Application
no. 22978/05, Krastanov v. Bulgaria 2004 September 30-Ç,
Judgment Application no. 50222/99).”
The analysis of the mentioned decisions witnesses, that the
arguments raised by the European Court were used as a basis for
reopening of trial on the part of violation fo Article 3.
As for the decision of the Court of Cassation in case of
Muradyan, it should be mentioned that reopening of the trial was
initiated in case of violation of Article 2 of the Convention (both
substantive and procedural). Important to note that the Court of
Cassation has adopted the following legal positions of the European
Court: “(…)the main purposes of the of criminal punishment is
compensation, as a means for justice for the victims, and overall
prevention, which is directed at preventing future violations and
preservation of the rule of law. None of the mentioned purposes can
be secured without bringing the supposed criminal before the court.
The failure of the authorities to conduct investigation against the
supposed direct perpetrators distorts the effectiveness of the criminal
mechanism, which is directed at preventing, restraining and
punishing illegal killings. The observance of the procedural
commitments under Article 2 of the Convention requires the internal
legal system to illustrate it’s ability and willingness to enforce the
criminal justice against those who have illegally deprived another
person of life” (see, mutatis mutandis, Nachova and Others v.
Bulgaria ` 2005 July 6, Judgment (applications no. 43577/98 and
43579/98, para. 160), Ghimp and Others v. the Republic of Moldova,
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2012 October 30, Judgment (Application no. 32520/09, para. 43),
Jelić v. Croatia 2014 June 12, Judgment (Application no. 57856/11,
para. 90), M. and Others v. Croatia, 2017 May 2, Judgment
(Application no. 50175/12, para. 88):
Summarizing our study of the ECtHR judgments as basis for
new circumstances, we can conclude that the judgment against the
Republic of Armenia is considered as a new circumstance for
reviewing the final judicial act, and as a consequence of that the
possibility of reopening of the trial in each case depends on the
nature of the violation, and on the degree of impact the violation had
on the outcome of the case.
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PECULIARITIES OF JUVENILE PROCEEDINGS
IN THE CRIMINAL PROCEDURES OF THE
REPUBLIC OF ARMENIA
Nelli Aghababyan1
The main problem of the ongoing judicial reforms in the
Republic of Armenia is the protection of human rights and freedoms,
as well as the creation of effective mechanisms for crime discovery.
These issues are relevant to all crimes, including juvenile
delinquency. Juvenile justice is a key component of the national
development process for each country. Pretrial investigation bodies
shall conduct juvenile proceedings in the same manner to prevent the
prevention of crime by juveniles and promote their correction and
upbringing and, on the other hand, ensure the protection of the rights
and legitimate interests of the said category.
The protection of the rights and legitimate interests of juveniles
has always been in the focus of the international community. This is
evidenced by international legal instruments relating to the protection
of the rights and freedoms of minors. The international legal
regulation laid the foundation for "juvenile justice"2 as an
independent form of justice.
According to Article 1.4. of the United Nations Minimum
Standard Rules on Juvenile Justice (Beijing Rules), adopted by UN
General Assembly resolution 40/33 of 29 November 1985, "Juvenile
justice should be a major component of the national development
process for each country within the framework of comprehensive
social justice for all juveniles, thereby promoting the protection of

1

Lecturer of the Chair of Criminal Procedure and Criminalistics of the Yerevan
State University. E-mail: qreakan.dat@mail.ru
2
The concept of "Juvenile Justice" used in the English version of the Beijing rules is
translated into Armenian as " justice over underaged".
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youth and ensuring peace and order in society". Here it is specifically
stated that the special procedure for juvenile delinquency is based
primarily on age, socio-psychological and other peculiarities of
juveniles that require additional safeguards for the exercise of their
rights.
Despite the international legal regulation of "juvenile justice," it
still remains as a national justice over juveniles. The international
community is concerned about the growth of juvenile crime in
different countries, as well as the protection of the rights and
freedoms of juveniles during criminal cases. True, there are no
international juvenile courts, but the international legal instruments
adopted on the subject have laid the foundation for the adoption and
application of the minimum rules for juvenile cases in national
legislation.1
The Republic of Armenia among those countries in which the
protection of juvenile rights is at a fairly low level, while there is no
unique variety of justice in criminal matters for juveniles. The
systematic review of the Articles in the Chapter titled “Peculiarities
of proceedings in cases involving juveniles” of the RA Criminal
Procedure Code, allows to indicate that it does not comply with
international legal standards and that it does not have any
fundamental features by which it would differ from ordinary
proceedings involving adults.
The aforementioned does not mean that there are no problems in
the area of criminal justice or that they are very insignificant, rather
that the government has not given proper attention to the protection
of the rights and legitimate interests of juveniles in criminal justice.
Chapter 50 of the Criminal Procedure Code of the Republic of
1

See Мельникова Э.Б. Ювенальная юстиция: Проблемы уголовного права,
уголовного процесса и криминалистики: Учебное пособие, М., 2000,
(Malenikova E.B., Juvenile Justice: Problems of Criminal Law, Criminal Procedure
and Criminalistics. Moscow 2000) p. 163:
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Armenia is dedicated to regulating the peculiarities of juvenile
proceedings. Let us now introduce the legal regulations concerning
the peculiarities of proceedings in all juvenile cases defined in the
RA Criminal Procedure Code. The peculiarities of the legal
regulation in the mentioned field cover the following:
 Order of procedure for juvenile cases;
 The circumstances which should be established in juvenile
cases;
 Participation of the legal representative of the juvenile in the
investigation of the case;
 Detention of juvenile as a preventive measure;
 Release the juvenile with the use of coercive educational
measures;
Let us now focus on the aforementioned issues more thoroughly.
Order of Procedure for juvenile cases
The proceedings on offenses committed by juveniles in the
Republic of Armenia are carried out in accordance with general rules
and regulations, and with specific rules, which complement and
develop general norms, as well as provide additional safeguards for
the protection of minors’ rights.
The provisions of Chapter 50 of the Criminal Procedure Code of
the Republic of Armenia apply to cases involving persons who are
under eighteen years old at the time of committing the offense. This
means that the pre-trial and judicial examination of the case is
governed by these same rules regardless of the fact that the person
may have become adult during the proceedings. Such a procedure is
also maintained at the time when one of the two or more crimes
under investigation was committed by a person while he/she was
under eighteen years of age, and the other – being an adult.
By establishing a special procedure for juvenile cases, the
legislator is based on the the age, socio-psychological and other
peculiarities of juvenile suspects and accused persons, which require
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additional safeguards for the exercise of their rights. A special
procedure for dealing with this category of cases contributes to a
more complete and profound study of all the circumstances of the
crime.
Although Article 50 of the Criminal Procedure Code of the
Republic of Armenia is devoted to the regulation of the peculiarities
of juvenile proceedings, nevertheless, neither the provisions of this
Chapter nor the entire Code define concept “juvenile”. And the
criterion for applying this order of proceeding is the fact that the
person who has committed the offense is below the age of 18, that is,
the criterion for applying the proceedings is material, rather than
procedural.
The circumstances which should be should be established in
juvenile cases
Proof is a complicated process in criminal proceedings, which
primarily involves the clarification of the circumstances that are
crucial for the proper solution of the case, which aims to ensure the
implementation of the objectives of criminal proceedings. Article 107
of the RA Criminal Procedure Code envisages the circumstances that
must be proved in each criminal case and constitute the subject of
proof in the criminal case.
Provision of the specificity of the subject of proof of the
proceedings in juvenile justice is an important safeguard for the
comprehensive and complete investigation of the criminal
circumstances, as well as the educational implications of the
proceedings.
The circumstances subject to proof are one of the main features
of juvenile proceedings. During the investigation of the criminal
case, the body conducting the proceedings, in addition to the
circumstances to be established, in juvenile cases also shall determine
the juvenile’s:
1) Age (date of birth, month, year);
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2) the conditions of life and upbringing;
3) the state of health and general development (Article 440 of
the Criminal Procedures Code of the Republic of Armenia).
As we can see, apart from the circumstances to be established in
each case, in juvenile cases the legislator specifies such
circumstances that characterize the socio-psychological state of the
juvenile.
Participation of a juvenile’s representative in the proceedings
One of the peculiarities of juvenile proceedings is the
participation of a legitimate representative, which is one of the ways
in which the procedural form of the case is differentiated. The
participation of a legitimate representative in criminal proceedings is
an additional safeguard for the protection of juvenile defendants'
rights. It is true that the juvenile defendant has extensive rights,
however can not fully protect his/her rights and legitimate interests
on the basis of age and psychological peculiarities.
Participation of the legal representative of a minor in criminal
proceedings is conditioned by two important circumstances: 1) the
minimal procedural capacity of the juvenile; 2) the responsibility for
the upbringing and behavior of the juvenile.
The legal representation is one of the procedural components
that has received its fixation both in civil and criminal proceedings.
Chapter 9 of the Criminal Procedure Code is devoted to the
regulation of representation and succession in which the legal status
of a legitimate representative is also settled separately. The scope of
the rights of the legitimate representative is defined on the basis of
general regulation, irrespective of who he/she represents - the
accused, the suspect, the victim, or the witness.
According to Article 76 of the RA Criminal Procedure Code,
"legitimate representatives of the victim, civil plaintiff, suspect or
accused are their parents, adoptive parents, guardians or trustees who
represent the legitimate interests of the appropriate juvenile or
274

incapacitated participant in the proceedings. In the absence of a
legitimate representative, the body conducting the criminal
proceedings shall appoint a legal representative of the victim, suspect
or accused to the custody and guardianship body. "
The legal representative in criminal proceedings acts as an
independent entity since his status is fixed by the Criminal Procedure
Code, exercises a certain function and is endowed with procedural
rights and responsibilities. The status of a legitimate representative is
distinguished by the fact that he not only exercises his rights, but also
promotes the exercise of the rights of the represented person.
If it has been revealed in the case that the juvenile's parents live
immoral life, are drug addicts, do not participate in the upbringing of
the juvenile, do not enjoy respect of the defendant, then the body
conducting the proceedings may deprive him of the possibility of
participating in the proceedings but, in that case, other legitimate
representative must be involved. In the event that the legitimate
representative is absent, the body of guardianship or guardianship
participates.
Detention of juvenile as a preventive measure.
Implementation of the objectives of criminal proceedings
implies enforcement of procedural coercion, because private
participants of criminal proceedings do not always perform their
duties legally. The most common means of coercion used against
juveniles are the preventive measures, the grounds and conditions of
which are provided for by the law and are common to everyone,
irrespective of their age.
According to the Code of Criminal Procedure, detention of a
juvenile suspect or accused may be imposed only when the juvenile
is charged of medium, grave or particularly grave crime (see para.
court Article 442 of the Criminal Procedure Code).
In the Criminal Procedure Code of the Republic of Armenia in
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force, there is no peculiarity with regard to the term of detention of
juvenile detainees and we can a fair criticism of that in the procedural
literature1, as it is stipulate in the international instruments that
deprivation of liberty of juvenile should be with the shortest possible
term.
It is undoubtedly difficult to agree with such an approach,
because the same period of imprisonment for adults and juveniles
does not follow the aims of juvenile justice. Keeping a minor for long
periods of imprisonment does not entail a humane treatment of a
minor, moreover the conditions of detention may have a negative
impact on a minor and cause severe mental sufferings.
Release of a juvenile by applying disciplinary educational
measures.
Criminal procedural legislation considers the fact of being a
juvenile as the basis for terminating criminal prosecution not because
it simply considers it a non-justifiable privilege granted by the state
and the public only because the person suspected of committing a
crime has not reached the age of adulthood. The reason is more
pragmatic, that being a minor is an objective indicator of the fact that
the person concerned is still in the development stage, there are no
definitive positions and stereotypes that make it possible to reeducate the person. It is often enough to change or heal the social
environment in order to re-educate such a juvenile.
Such ultra-sensitivity of the juvenile allows to subject him to
such forms of influence that are aimed at changing his anti-social
attitudes and stereotypes towards the standards of behavior that is
encouraged by the society. Article 443 of the Criminal Procedure
1

See Николюк В.В. Уголовный процесс по делам несовершеннолетниx:
Лекция.- Омск: Юридический институт МВД России, 1998. (Nikolyuk V.V.,
Criminal Procedure for Minors: Lecture. Moscow, 1998) – p. 47, Авдеев В.Н.
Процессуальные сроки содержания под стражей на стадии предварительного
расследования. Калининград. 1999, (Avdyeev V.N., Procedural periods of
detention at the preliminary investigation stage. Kaliningrad 1999) pp. 56-57:
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Code of the Republic of Armenia provides for the possibility of
releasing the juvenile from the punishment and adoption of
disciplinary educational measures which is related solely to the
verdict in court.
This rule fully complies with all international human rights
requirements for the maximum protection of children.
One of the key safeguards for the protection of the rights and
legitimate interests of juveniles in this category is the mandatory
participation of the defender. The defender’s participation in criminal
proceedings is mandatory from the moment when the criminal
prosecution body makes a decision on the arrest of a juvenile suspect,
annuls a decision on choosing a detention or a pretrial measure, or
brings charges against the juvenile defendant (Code of Criminal
Proceeding, Article 69, part 2, point 2).
If the juvenile suspect or the accused, his legal representative,
relative or other person has not invited a defendant, the participation
of the latter shall be ensured by the body conducting the criminal
proceedings. Considering that the juvenile suspect or the accused
cannot exercise his right of defense because of his age or socialpsychological peculiarities, the law provides that the juvenile’s
refusal to involve the defense counsel is not mandatory for the
prosecuting authority (Criminal Procedure Code, Article 72, part 2).
Summarizing, we can state that there is no “Armenian juvenile
justice system” in Armenian Criminal Procedure Code (1998) in the
classical sense of the Juvenile Justice. However, unlike the Code in
force, the authors of the new daft Criminal Procedure Code have
succeeded in defining the procedural mechanisms in line with
international standards.
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THE CHALLENGES OF RIGHT TO EXAMINE
THE CASE AT CIVIL COURT WITHIN
A REASONABLE TIMEFRAME
Vahe Hovhannisyan1
Article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms 2 (hereinafter referred to
as the Convention) paragraph 1 of Article 63 of the RA Constitution3
by separating the right to a fair trial within the context of the right to
a fair trial, establishes a direct obligation for the state to ensure that in
the legal system. The right to examine a case within a reasonable
timeframe, being a functional element of the right to a fair trial, aims
to protect the concerned person from a long-term uncertainty and
ensure the administration of justice without delay, which can
jeopardize the effectiveness and credibility of the case investigation4.
Consequently, the domestic legal system should include the
necessary and sufficient mechanisms to ensure that this right is
secured, including effective means of preventing the violation of the
functional element of the right to a fair trial or eliminating the
1
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Հայաստանի Հանրապետությունում, Երևան, 2009 (Ter-Vardanyan H.M.
Constitutional Foundations of the Right to Fair Trial in RA. Yerevan, 2009), page
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adverse effects of the violation and restoring the right.
The Civil Procedure Code of the Republic of Armenia provides
for the appeal of the judiciary act as the main form of judicial
protection of the right to a fair trial. The right to judicial protection
presupposes a state-guaranteed opportunity for appealing to both the
courts for the protection and restoration of infringed or challenged
material rights and appealing the judiciary acts. Consequently, in all
cases where a person thinks that his or her constitutional right to a
fair trial has been violated, including any of its organic and functional
elements, he/she can protect it by appealing a judiciary act.
Therefore, the right to a fair trial is also subject to judicial protection
1
. However, not all elements of the right to a fair trial are those that
are protected by appeal in the domestic courts, or the appeal in that
case, in the conventional sense, cannot be an effective means of right
protection. The systemic analysis of the Civil Procedure Code of the
Republic of Armenia defining legal regulation of judiciary acts
appeal institution, including the provisions of the Civil Procedure
Code Draft of the Republic of Armenia (hereinafter referred to as the
CPC Draft), as well as the Constitutional Court decision CCD-719 of
November 28, 2007, and CCD-922 of November 2, 2010 shows that
direct or indirect "delayed" appeal forms provided in the domestic
legal system are aimed at the judicial protection of elements that
constitute the content of the right of a person to a fair trial by
challenging the lawfulness of the court actions. At the same time, the
need to legally fix the court inaction is meaningless, it does not have
a substantial burden as the object of the appeal is judiciary acts
which, in essence, include the results of judicial proceedings relating
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Appellate Review of Judicial Acts in Civil Procedure. Yerevan, 2013), pages 100116.
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to the investigation and resolution of the civil case, as well as
judgments and conclusions of the Court on procedural issues during
the proceedings and the administration of justice. In other words, the
judiciary act itself is a result of the judicial process, the lawfulness of
its negative consequences or its impact on the rights of a person can
be disputed both directly, and within the scope of appeal of the
substantive judiciary act, essentially solving the case (according to
CPC Draft, also essentially non-solving). Moreover, the content of
the norms, defining the legal regulation of RA Civil Procedural
Legislation’s judiciary acts appeal, directly excludes the possibility
of appealing the judiciary act on the basis of a breach of the right to a
fair trial within reasonable timeframe before a final judiciary act that
resolves the case in essence. This logic also lies in the basis of the
Article 12 of the RA Judicial Code, under which such legal criteria
have been defined to determine the reasonableness of the case
examination (the specific circumstances of the case, including the
legal and factual complexity, the conduct of the trial participants, and
the consequences of a long-term investigation of the case for a trial
participant, the actions performed by the court for the purpose of
investigating and resolving the case within the shortest possible
timeframe and their efficiency, the total duration of the case
investigation, and the average benchmark duration of the case
defined by the Higher Judicial Council), which are applicable only
after the final judiciary act release, completing the civil proceedings.
Consequently, we can speak only about the violation of the right to
investigate the case within a reasonable timeframe and the
elimination of the possible negative consequences only after the final
judiciary act has been passed. Whereas, in order to appeal the
substantive judicial act, it is necessary to comply with the formal and
content requirements set out in the Civil Code of the Republic of
Armenia, which are particularly important in terms of the subject
matter investigation, especially in terms of substantiating violations
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of the material or procedural law affecting the outcome of the case,
which is impossible in case of violation of the right to a fair trial
within reasonable timeframe. In addition, in accordance with Article
12 of the RA Judicial Code, when determining the reasonableness of
the trial duration, the specific circumstances of the case, including …
the overall duration of the investigation, are taken into consideration.
Hence, the period of consideration of complaints in the appellate and
cassation tribunals is also counted within the general duration of the
case, in which case the appeal of the judiciary act will further deepen
the violation of the debated right. If essentially correct judiciary act
solving the case has been made, then the disqualification of the
judiciary act on the basis of a violation of the right to review the case
within a reasonable timeframe and sending the case for a new trial
cannot eliminate the violation of the law, it will delay the
proceedings, will contradict the logic of civil proceedings in the
sense, that the case-solving essentially correct judiciary act cannot be
overthrown by formal reasoning.
Legal literature has repeatedly debated and analyzed the
peculiarities1 of the legal regulation of appealing or disputing
behavior that violates the right to a fair trial within a reasonable
timeframe during civil and procedural proceedings, which, however,
may, in our opinion, violate the principle of independence of judges
and hinder the formation of inner conviction by the judge in a
1

See Жмурко С.Е. Поправки в процессуальное законодательство: Федеральным законом от 30.04.2010 N 69-ФЗ ,О внесении изменений в отдельные
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разумный срок или права на исполнение судебного акта в разумный срок были
внесены изменения в Гражданский процессуальный кодекс РФ (Amendments to
procedural law: Federal Law of 30.04.2010 N 69-ФЗ “On Amendments to Certain
Legislative Acts of the Russian Federation in connection with the adoption of the
Federal Law“ On Compensation for Violation of the Right to Legal Proceedings
within a Reasonable Term or the Right to Execute a Judicial Act in a Reasonable
Term ” were made to the Civil Procedure Code of the Russian Federation). available
at: ya-advokat.ru/grazhdanskiy-processrazumnyy-srok-razbiratelstva:
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particular civil case. The possibility of bringing a complaint against
the slowness of the judge's actions during the trial was envisaged yet
by the Civil Proceedings Code of the Russian Empire in 1864 (Book
1, Chapter 10, Articles 166-168), where the possibility of bringing a
complaint on this basis to a General Assembly of Conciliatory Judges
was established 1. It should be noted that the procedural norms of the
modern legislation of the Russian Federation also provide for a
similar legal regulation of the issue. Particularly, in regards to the
adoption of RF law “On Compensation for the Violation of the Right
to Examine the Case within a Reasonable Timeframe or the Right to
Execute the Judiciary Act within a Reasonable Timeframe” the
Article 5 of the RF law N 69-FO from 30.04
2010 “On Making Amendments to Certain Legislative Acts of
the Russian Federation” stipulates, that after a lawsuit is filed, in case
the trial does not begin for a long time and the proceedings are
delayed, the interested parties have the right to file a complaint to the
President of the Court on accelerating the trial. The President of the
Court shall examine the appeal within five days upon its receipt, as a
result of which a reasoned decision may be made, where the date of
the court session on the case and (or) the actions needed to speed up
the case trial may be indicated2. Such a legal regulation would
undoubtedly lead to a reduction in the independence and autonomy of
a judge examining the case, and establishing a framework of
procedural actions in civil cases to be executed by the President of
the Court is a direct intervention in the proceedings and the process
of the inner conviction formation by a judge. We find that envisaging
such a legislative adjustment from the constitutional point of view
1

See https://www.prlib.ru/item/372592: Судебные уставы 20 ноября 1864 года: с
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also cannot be an effective remedy or legal arrangement for the right
to a fair trial within a reasonable timeframe. Thus, according to
Article 162 of the Constitution of the Republic of Armenia, any
interference in the administration of justice is prohibited, which is an
important fundamental element of the judge's institutional, including
internal independence.
The statement that the institute of prosecuting a judge should
consider a mechanism to safeguard the right to a fair trial within a
reasonable timeframe is also problematic1. As we have already
mentioned, this legal framework can definitely have a preventive
effect, but cannot be an effective means of eliminating a breach of
law or restoring the right, since the prosecution of disciplinary
liability for failure to execute or improper execution by the judge of
his/her constitutional legal responsibilities is a completely different
matter, and as a result of the disputed proceedings, the judgment on
liability on this basis cannot be a ground for the review and
revocation of judiciary act for a simple reason, that the violation of
the legal norm, including the new circumstance, leads to the reversal
of a judiciary act, in case it affected or could have affected the
outcome of the case2. Meanwhile, a violation of the right to a fair trial
within a reasonable timeframe cannot have an impact on the validity
of the conclusions reached by the Court on the settlement of
disputable material rights, and it cannot predetermine the outcome of
the civil case either. Namely, if within the framework of the
1

See Տեր-Վարդանյան Հ.Մ. Արդար դատաքննության իրավունքի
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2
For more details refer to Վ. Հովհաննիսյան Ողջամիտ ժամկետում գործի
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disciplinary proceedings the fact of the obvious and gross violation of
the right to a fair trial within a reasonable timeframe by a judge is
confirmed, all the same - with a new circumstance it cannot lead to
the judiciary act reversal, since there is no effect on the case outcome
or such a possibility.
The above-mentioned allows concluding that the civil
procedural system of judicial defense of the right to examine the case
within a reasonable timeframe in the RA legal framework may be
regarded the realization of the possibility, provided for by paragraph
4 of Article 12 of the RA Judicial Code Draft, to approve the fact of
the right of a fair trial by an interested party and apply to the court
with a claim for compensation for the non-pecuniary damage, which
is aimed at the elimination of negative consequences of the
infringement and may also have a preventive effect in this aspect.
However, it is necessary to emphasize that this mechanism is not
intended to restore the infringed right, but is of a compensatory
nature and ensures compensation for damages caused by
infringement. Moreover, the fact that to what extent the legal
regulation, envisaged by paragraph 4 of the Article 12 of the RA
Judicial Code Draft, can provide a fair compensation for the
violation of the rights of the person participating in the case, deserves
special attention. The RA Civil Code also defines the concept of nonpecuniary damage and the principles of its compensation. In
accordance with Article 162.1 of the Code, the non-pecuniary
damage is physical or mental suffering caused by the decision, action
or inaction that inflicts damage on the person’s intangible wealth by
law or by birth or violates his/her personal non-economic rights. If by
a judicial procedure it has been established that a violation of rights,
guaranteed by Articles 2, 3 or 5 of the Convention on the Protection
of Human Rights and Fundamental Freedoms (in the sense of this
Code, violation of the Convention rights), has taken place as a result
of the decision, action or inaction of a public authority or official,
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then that person, and in the case of his death or inability – his/her
spouse, parent, adopter, child, adoptee, guardian shall have the right
to claim compensation in court for non-pecuniary damage caused.
A comprehensive study and analysis of the principles of nonpecuniary damage is always in the focus of attention of domestic and
foreign authors in the legal literature, where the non-pecuniary
damage is defined as a consequence of an infringement or breach of
the rights and interests of a State, an organization or a citizen
protected by law, or an adverse negative effect, which occurs in case
of violation of law or non-material benefits1. Consequently, a
question arises as to whether in the conditions of a legal definition of
the principle of non-pecuniary damage recognition and
compensation, to what extent is the full rehabilitation of the allegedly
infringed subjective right is guaranteed. As a result of civil-legal
analysis and assessment of the problem, G. Bekmezian notes that the
definition of compensation for non-pecuniary damage is extremely
limited, with a rather symbolic amount, it does not stem from the
interests of justice, nor does it provide full compensation for the
damage caused to the sufferers. Such a procedure does not provide
for the for the preventive nature of the damage compensation
institution, as a result of which the author suggests introducing the
institution of preventive damages to the domestic legal system, which
implies a monetary compensation that is granted to the sufferer, and
which is out of the real damage caused by the damage, and the

1

See Малеин Н.С. Возмещение вреда, причиненного личности. М. 1965,
(Malenin N.S. Compensation of the Damage Caused to Individual. Moscow 1965)
page 5. Հայաստանի Հանրապետության քաղաքացիական իրավունք,
Երկրորդ մաս (Civil Law of RA. Second Part), p. 603, Флеишиц Е.А.,
Обяазательства из причинения вреда и из неосновательного обогащения. М.
1951г. (Fleyshits Y.A. Liabilities Based on Causing Damage and Illicit Enrichment.
Moscow 1951) page 20, Белякова А.М., Имущественная ответственность за
причинение вреда. М. Юрид. Лит., 1979 (Belyakova A.M. Material Liability for
Damage. Moscow, 1979), page 7.
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purpose of which is to punish the law violator1. It is important to note
that punitive or preventive damage, as a form of compensation for
damage derived from the general legal system, is absent in the
legislation of a number of leading European countries, particularly in
Austria, France, Germany, Scandinavian countries and it is not
accepted in the European Court’s case-law. Additionally, the
application of this institution cannot be an effective form of fair
compensation for violating the right to a fair trial within reasonable
timeframe, as it is used in judicial practice, as a rule, for service
provider or product manufacturer private companies (not the state),
and as a criterion for liability, gross abuse of rights,
unscrupulousness, deception, violence, public danger of infringement
of the act or the law, and etc. are being considered. Therefore, we can
conclude that the institution of punitive or preventive damage cannot
be considered as a legal arrangement for just satisfaction in a result of
a breach of the right to a fair trial within reasonable timeframe, for
the simple reason that the state is not a subject of civil law liability.
It should also be noted that compensation for non-pecuniary
damage provided for in paragraph 4 of the Article 12 of the RA
Judicial Code does not provide for fair compensation for the
applicant in the convention sense. Particularly, in its case-law, the
European Court has pointed out in regard to the applying of Article
41 of the Convention, in the case of Wassermann vs. Russia2, that a
fair compensation includes the compensation of material and nonpecuniary damage caused to the applicant, as well as compensation
for costs associated with judicial remedies, including full or partial
1

See Գ. Բեքմեզյան ՀՀ քաղաքացիական օրենսդրությամբ ոչ նյութական
վնասի հատուցման մի շարք հարցերի շուրջ: ԵՊՀ իրավագիտության
ֆակուլտետր պրոֆեսորադասախոսական կազմի գիտաժողովի նյութերի
ժողովածու/ Եր.: ԵՊՀ, 2015թ. (Bekmezyan G. On Some Issues Pertaining to the
Compensation of Non-Pecuniary Damage in RA Civil Legislation. In Collection of
Works of the YSU Law Department faculty, Yerevan, 2015), pages 190-204.
2
https://roseurosud.org/r/st-6/st-6a-7/vasserman-protiv-rossii-2
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loss of the value of the property as a result of violation of the right,
loss of actual capacity, the negative difference between the market
value of the property sold or alienated in a forced manner and the
redemption provided, if necessary - the interest rates accrued, the
consequences of the applicant's emotions and experiences, sufferings,
long-lasting uncertainty, damage to business reputation as a result of
a long-term investigation of the case, the reasonable expenses paid to
the advocates, related to the judicial communications and case
proceedings. Moreover, the decision of the European Court of
Human Rights is aimed at the elimination or compensation of the
consequences of the infringement of the right, if the consequences of
the right violation cannot be eliminated by the respondent State in
other ways. The record of the fact of right violation by the European
Court of Justice makes the State party responsible for stopping the
infringement and compensating for the negative consequences of the
breach, under conditions where the situation before a violation of the
right occurred, i.e. restitutio in integrum is restored to the extent
possible, reimbursement of the expenses of a person who has
infringed the rights, which he/she has made to recover the violated
right, loss or damage to his property (damnum emergens), unpaid
revenues which this person would have received under normal
conditions of civil circulation if his/her right was not violated
(lucrum cessans)1. The purpose of the reimbursement for the
applicant is the provision of such conditions that would have existed
if the violation of the law did not take place2. The basis for
determining the amount of just satisfaction by the court is the
consequences of the violation of the right, which the respondent State

1

See European Court judgement No. 25701/94 for the case of ,The former king of
Greece and the others against Greece, point 72.
2
See European Court judgement No. 49806/99 for the case of ,Prodan v Moldova,
point 70.
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cannot eliminate in other ways 1.
It should be noted that the record of the fact of rights violation
by the European Court of Justice is a measure of legal influence
against the respondent State itself and in practice there are many
cases where the court has been satisfied only by verifying the fact of
infringement without taking any decision on granting compensation,
provided there are other means of eliminating the consequences of a
violation of the right to a fair trial within a reasonable timeframe. In
other words, the just satisfaction of the applicant by the court is
directed not mainly to the punishment of the respondent State, but
rather to the restoration of the violated right of the applicant and the
elimination of the consequences of the violation. Moreover, the State
is liable for the violation of the right to investigate the case within a
reasonable timeframe, from which the latter can be released, if there
was immediate efficient action taken to eliminate further violations,
the competence to evaluate which is reserved to the European Court2.
In addition, pursuant to Article 162.1 of the Civil Code of the
Republic of Armenia, non-pecuniary damage is subject to
reimbursement if it has been established in a judicial order that a
breach of the rights guaranteed by Articles 2, 3 or 5 of the
“Convention on the Protection of Human Rights and Fundamental
Freedoms” (the violation of the Convention rights) has been imposed
on a natural person as a result of the decision, action or inaction of a
public authority or official. As we can see, there is no mention in this
text about the violation of the right to a fair trial within a reasonable
timeframe in a fair trial stipulated by Article 6 of the Convention. It
1

See European Court judgements No. 39221/98 and No. 41963/98 for the case of
,Scozzari and Giunta v. Italy.
2
See European Court judgement No. 30210/96 of October 26, 2000 for the case of
“Kudla v. Poland”. Commentary of the November 4, 1950 on the Convention of
Human Rights and Fundamental Freedoms. Case-law of the European Court of
Human Rights: scientific editor G. Harutyunyan, Yerevan, Tigran Mets, 2005, pages
212-214.
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follows that in fixing the right to compensation for non-pecuniary
damage pursuant to paragraph 4 of Article 12 of the RA Judicial
Code, the cases of negative transformation of the right to be protected
as a result of a lengthy investigation of the case were not taken into
consideration.
In addition, compensation for non-pecuniary damage provided
for in paragraph 4 of Article 12 of the RA Judicial Code in
convention sense is not only unable to ensure the fair compensation
of the applicant, but also is problematic in terms of functional
coordination of the legal and judicial instances, from the point of
view of securing internal independence. Particularly, according to
paragraph 4 of Article 12 of the RA Judicial Code recognizing the
fact of a violation of the right of a fair trial by the interested party and
establishing a legislative opportunity to claim compensation for nonpecuniary damage implies that such claims will be presented to the
court of first instance, in which circumstances the court should assess
within a short period of time the actions of the court that made a
verdict or a decision in a civil case for the investigation and
settlement of the case and their effectiveness, the total duration of the
case, including the period of appellate and cassation instances
judiciary act review. In the case of a three-tier judicial system, the
Court of First Instance shall register violations of the right of a fair
trial in the courts of first instance and specialized courts, appellate
courts and the Court of Cassation determining the reasonableness of
the duration of the case, taking into account the specific
circumstances of the case including the legal and factual complexity,
the conduct of the trial participants and the consequences of a longterm investigation for a case-trial participant, actions taken by the
court to effectively investigate and resolve the case within a shorter
period of time and their effectiveness, the total duration of the case
review and the average landmark duration of the case study, set by
the Supreme Court Council.
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We find that the legal regulation provided for in paragraph
4 of Article 12 of the RA Judicial Code Draft is subject to review,
under which circumstances it is necessary to ensure that
stakeholders have a fair compensation for the violation of their
right to fair trial within the reasonable timeframe and
compulsory enforcement of the final judiciary act, as well as the
functional system and internal independence of judicial
instances.
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APPORTION OF BURDEN OF PROOF IN WORKS AND/OR
SERVICES CONTRACTS: ARMENIAN PERSPECTIVE:
THEORY AND PRACTICE
Sergey Meghryan1,
Hayk Hovhannisyan2
Apportion of burden of proof is a milestone in almost every
court dispute or arbitration. This issue is of particular importance
when a material law in an international arbitration differs from the
seat of arbitration as arbitrator(s) shall figure out if there are specific
burden of proof apportion regulations provided by the material law
(including the relevant precedents) governing the dispute despite the
commonly accepted concept that apportion of burden of proof is
generally procedural matter, and the procedural rules of the seat of
arbitration shall be applied.
In this article, authors share their thoughts on Armenian
perspective of apportion of burden of proof rules through analyzing
specific rules provided by the Armenian Civil Code for the
performance of obligations, work/services contracts and relevant
precedents created by the Armenian Cassation Court in its
chronology – demonstrating the development of the Law.
The Article has been developed on an international arbitration
case study, where the authors have acted as an expert and party
representative accordingly. The contractor in a services contract has
been claiming unpaid amount for performed services, whereby the
1

Candidate of Legal Sciences, Associate Professor of the Chair of Civil Procedure of
the Yerevan State University. Member of the Supreme Judicial Council of the RA.
E-mail: meghryan@ysu.am.
2
Member of the Supreme Judicial Council of the RA. Managing partner at
“Hovhannisyan and partners” LLC, Chairman of Arbitration Association of
Armenia, Chairman of Mediators Self Regulating Organization of Armenia, Member
of the International Court of Arbitration at ICC, Candidate of Legal Sciences, e-mail:
hayk.hovhannisyan@hap.am.
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customer has submitted a counter-claim demanding the return of
what has been paid because as it was alleged in counter-claim the
services were not performed duly and on time.
2. Abstract
The Respondent in international arbitration alleges that
Armenian law contains a general presumption of non-performance of
obligations undertaken under a contract and that the performing
debtor/claimant shall prove that the obligations have been properly
fulfilled.
In particular, the Respondent argues that the contractor, and
service provider, under a work contract, and/or service contract, shall
prove that the results of the work, and/or service, have the agreed
quality and have been delivered on time.
The question to be answered is:
Does the contractor, and/or service provider, acting as claimant
in an action against the customer concerning outstanding payments
for the work, and/or service performed, bear the burden of proof
under the substantive laws of Armenia in relation to the alleged noncompliance of the results of the work, and/or service, in relation to
the applicable quality standards, and/or the timeliness of the work
and/or service provided?
3. The customer shall invoke and prove the fact of any
improper fulfillment of the obligations by the contractor
Article 408 of the RA Civil Code distinguishes two forms of
breach of an obligation:
1. Failure to fulfill an obligation,
2. Improper fulfillment (untimely fulfillment, defects of goods,
works and services, or violations of other conditions determined by
the content of the obligation)
Accordingly, the contractor’s/performer’s obligations may be
breached by two forms of situations:
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1. Failure to fulfill the obligation; that contractor/performer is
not at all undertaking any actions (services, work) that are subject of
the contract;
2. Improper fulfillment of the obligation; when the whole
action, one or a few components of it are carried out in breach of a
deadline, including defects of goods, works and services, or violates
other conditions determined by the contract.
The Republic of Armenia’s (RA) Civil Code does not contain
any specific rules on the distribution of the burden of proof in case of
the contractor’s/performer’s failure to fulfill the obligation and/or the
contractor’s improper fulfillment of the obligation. Instead, the
burden of proof is distributed under the procedural law rules.
Under the general procedural rules of distribution of burden of
proof, the contractor and/or performer (in a contract for services)
acting as a claimant in an action concerning payment of the unpaid
amount for the works done and/or services provided in order to
substantiate his or her claim has the obligation to prove the facts, that
generate rights, invoked by him/her regarding, particularly, the
following:
 The work stipulated by the contract is performed, and the
result of the work (its components) is submitted to the customer;
and/or
 The service stipulated in the contract is provided (certain
activity or actions to be performed under the contract are performed).
In other words, the contractor and/or the performer acting as a
claimant and claiming the unpaid amount for works done and/or
services provided shall prove the fact of the performance of the work
and/or service stated in the contract.
As regards the improper fulfillment of obligation by the
contractor/performer (breach of a deadline, defects of goods, works
and services, or violations of other conditions determined by the
contract), the following shall be mentioned.
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When examining a claim for payment of an amount payable
under the contract, the burden of proof regarding the absence of the
facts that terminate rights under substantive legislation, shall not be
put on the contractor/performer. As mentioned above, it may be
concluded from the nature of adversarial procedure that facts
excluding claimant's claim shall be invoked by the respondent/the
person rejecting the claim, thus having an obligation to prove such
facts, and bearing the risk of possible unfavorable consequences if
not proved.
According to the general rule of distribution of burden of proof,
the respondent shall prove the facts of the supposed breach of the
work/services quality requirements, as well as facts with respect to a
breach of the deadline, since it is the respondent that must invoke
facts in support of a rejection of the claim in order to exclude the
chance of full or partial satisfaction of the claim.
Additionally, it may be concluded from the legal regulation of
the work performance/service provision legal relationships that the
customer has an obligation to detect and invoke defects in the
goods/services, and that the performer of such work/services does not
have to prove that the work result corresponds to the requirements
stated in the contract. On the contrary, the customer is obliged to
examine the work (its results), in order to reveal any deviations from
the contract that deteriorates the result of the work, or other defects,
and give notice concerning such deviation within the prescribed term.
In case of not giving notice of the defects within the prescribed
term, apparently, he/she will be deprived of the right to invoke them
(Art. 718, Civil Code).
Accordingly, the customer must invoke and prove conditions
excluding the obligation to pay for the work performed and services
delivered (improper fulfillment, breach of the deadline, as a result of
which the creditor has lost its interest in performance, etc.). Should
the fact of improper fulfillment be of legal significance for the
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customer/creditor; it must also terminate (exclude) the obligation to
pay for the work performed/services delivered.
The situation differs from when the contractor/performer
invokes improper fulfillment of the obligations by the customer,
which has caused the improper fulfillment of the debtor’s
obligations; For instance, the when customer’s/creditor’s obligation
was not performed in a timely manner due to the
customer’s/creditor’s delay; or a claim with respect to deviations was
presented in breach of established time limits. In those cases, the
contractor/performer shall bear the burden of proof regarding facts
invoked against the customer’s objection.
Some earlier decisions1 of the Cassation Court may be
misleadingly interpreted while deciding on the distribution of the
burden of proof. However, mentioned decisions have no bearing on
the above mentioned issues for the following reasons. In the
mentioned decisions the Court confirmed that the contractor bears the
burden of proof in relation to the fact that the services were provided
and submitted. Improper quality of the works performed/services
delivered was not the subject of the Court examination in those cases
and was not invoked as a basis for the objections, appeal or cassation
complaints. In those cases, only the statement that the debtor had not
performed some part of the activities prescribed in the contract, was
invoked as a basis of the objections and complaints. Thus, the Court
of Cassation lawfully concluded that it is the claimant’s obligation to
prove proper performance of work.
It is worth mentioning that the general approach of the Cassation
Court has been subsequently clarified in its 2011 decision2, where the
Court referred to the burden of proof of the fact of improper
fulfillment of a supply obligation. Particularly, the Cassation Court
1

Cases No 3-299(TD) dated 01 June 2006, RLA-5 and No/0681/02/08 dated 13
February 2009.
2
Cassation Court’s decision on Case No /1452/02/09 dated 04 March 2011.
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recorded that the Purchaser shall bear the obligation to prove facts
relating to improper quality of the delivered goods, as the party that
is obliged by law to examine the quality of the goods and
immediately inform in writing about the revealed defects.
Thus, in line with the Cassation Court’s findings in its 2011
decision, under the general rule of the clause 1 of the Article 48 of
the RA Civil Procedure Code shall be applied, if the
purchaser/customer relies on the fact of improper fulfillment of the
obligation by the seller/contractor/service provider as a basis for the
objection (poor quality, breach of deadline, essential or not essential
defects) the purchaser/customer must prove the existence of that fact
and bear the risk of possible unfavorable consequences.
Summarizing the aforementioned, the following conclusion shall
be outlined:
1. The RA Civil Code does not contain any specific rules on
the distribution of the burden of proof in case of the
contractor’s/performer’s failure to fulfill the obligation and/or the
contractor’s improper fulfillment of the obligation. Instead, the
burden of proof is distributed under the procedural law rules.
2. The contractor/service provider acting as a claimant with a
claim for an unpaid amount for the works done and/or services
provided shall prove that:
a. The work stipulated by the contract is performed, and the
result is presented for receipt; and/or
b. The services stipulated in the contract are provided (certain
actions were done in accordance with the contract).
3. The contractor/service provider acting as a claimant with a
claim for an unpaid amount for the works performed and/or services
provided does not have the burden of proof on the fact of proper
performance/provision of the works/services (including: in agreed
term, quality, without any defects).
4. The customer acting as a respondent regarding a the claim
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for an unpaid amount for the works done and/or services provided,
shall bear the obligation to invoke and prove the fact of improper
fulfillment of obligations, and accordingly shall bear the risk of all
possible unfavorable consequences if such facts remain disputable.
We would further like to discuss some issues regarding
apportionment of the burden of proof rules in the context of
work/services contracts to bring in some certainty on the issues
discussed.
4.

General remarks with regard to rules on burden of proof

It is indisputable that the apportion the burden of proof shall be
based on the law of the seat of arbitration, and, on substantive law, if
the relevant legislation, and Court of Cassation’s interpretations of
such legislation, provides for specific rules on burden of proof. While
deciding on such an important matter as apportion of the burden of
proof, arbitrators/judges may note that the general rule on
apportionment of burden of proof prescribed by Article 48 of Civil
Procedure Code of RA, is not purely procedural.
Article 48 exists within a substantive context, and fully
correspondents to the regulation envisaged by Article 11(1) of the
Civil Code, according to which: “Citizens and legal persons at their
discretion exercise the civil law rights belonging to them, including
the right to their protection”. As it follows directly from this rule, a
person whose rights have been allegedly violated shall decide at
his/her discretion whether to apply to a competent body with the
purpose of settling the dispute arisen from law or contract or to
defend himself/herself against a filed claim. This also entails a
decision to add such facts to the case as the person deems necessary,
which is done as an emanation of the obligation to invoke such facts
that his/her standpoints are based on.
Based on our lengthy experience gained through research and
practical application of substantive and procedural regulations on
issues regarding the apportionment of the burden of proof, we can
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emphasize that the general principle “the party invoking a fact shall
prove its existence” is the benchmark for legal regulation of almost
all private-legal relations.
5.

Specific substantive rules on burden of proof

It is a separate matter that the Armenian legislator in a few cases
within the scope of Civil Code has introduced some special rules on
the apportionment of the burden of proof, so that, the body entrusted
with making the apportionment shall not apply the general rule
described above.
Thus, the basic formula is the following: If a special rule is not
provided by a certain norm of substantive law, then the party
invoking a fact shall bear the burden to prove it. As a result, in all
cases where a special rule on apportionment of the burden of proof
has been deemed necessary to be introduced at a legislative level,
such a rule has been explicitly noted in the relevant articles of the
Civil Code.
The civil law of RA provides for two special rules that touch
upon the questions discussed in this Article:
1) Presumption of the fault of a debtor regarding failure to
fulfill and/or improper fulfillment of an obligation (Article 417(1)
and (2) of the Civil Code);
2) Presumption of the fault of a person that has caused damage
(Article 1058(2) of Civil Code).
We can add, with certainty, that the civil law of RA does not
provide any other special rule with regard to the discussed issues.
Article 417(1) and (2) regulate the special rule on apportionment
of the burden of proof, which is applicable only towards one fact,
namely the fault of a person that fails to fulfill an obligation (thereby
causing damage). The fact that regards the actual breach of the
obligation (failure to fulfill, improper fulfillment) – characterizing the
objective side of the debtor’s actions – is the first requirement for
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liability, which differs from the requirement of fault – which is the
subjective side of the same actions. The two requirements are
individual conditions for liability, and separate facts to be proven.
A consequence of this principle is that the fact regarding
improper fulfillment of an alleged obligation must be proven by the
creditor (customer). Only if the creditor succeeds to establish the
existence of improper fulfillment, does the issue of fault come into
play.
Summary of conclusions
a) Although the Civil Code does not provide for a general rule
regarding apportionment of the burden of proof, the general principle
that “a person invoking a fact shall prove its existence” is a
benchmark. The apportionment of burden of proof regarding the
existence or absence of a factual allegation is essential for the
resolution of a dispute and applies, as a general rule, to facts
regarding failure to fulfil an obligation, improper fulfilment of an
obligation, cause of damage, delay of performance, or loss of
debtor’s interest in contract caused by delay in performance.
b) The general rule shall not be applied if the Civil Code
provides for a particular rule regarding the presumption of the
existence of a fact; such as a fault in Article 417 of the Civil Code.
c) Article 417 of the Civil Code, defining the presumption of
fault, cannot be considered as a general rule and it is not applicable to
any other fact that the existence or absence of fault. All other facts
are subject to the general rule. On a fundamental note, we also would
like to stress that the issue of existence or absence of fault may only
be logically discussed or defined, after receiving a positive response
to the question of any breach of the obligation. If there is no breach,
an exercise of trying to establish fault becomes meaningless.
6.

The customer’s obligation to examine the work
299

In order to explore customer’s obligation to examine the work, it
is useful to discuss the nature of the customer’s right to examine the
work results, the recording of any defects detected therein, and the
duty to inform the contractor about them under Article 718 of the
Civil Code and whether this right shall be considered exclusively as a
preventive right that the customer has.
Article 718 of the Civil Code directly defines the
aforementioned as customer’s “obligation”, and the unfavourable
consequences of not performing this obligation follow from the
further narrative; such as prohibition of invoking defects. It thus
follows from the plain text of Article 718 that it is not anything else
than an obligation, and that the reading suggested above is
misconceived.
Regarding defects detected after the customer’s examination, a
claim by the customer to have the defects remedied by the contractor
can only succeed if the defects were hidden or could not have been
discovered by a usual method of acceptance (see Article 718 (3) and
(4) of the Civil Code). It is noteworthy that in accordance with the
general sense and logics of the article, if the customer chooses to
present a claim regarding the remedy of hidden defects, the customer
must demonstrate (invoke) the defect, and, naturally, the customer
shall also bear the burden of proof with respect to the existence of the
defect.
In this context, any attempt to interpret the mentioned article as
transferring the burden of proof from contractor to the customer shall
be misconceived. Such an interpretation of the law is wrong because
it gives the customer an inexhaustible opportunity to escape from
accepting the result of the work by constantly invoking various
defects in putting the burden of proof for their absence on the
contractor. We think that such a conclusion lacks any legal support.
The article in question does not provide for any transfer of the burden
of proof. On the contrary, it puts an obligation on the customer to
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establish the existence of defects as a basis for any claim, both in
cases where the defect is detectable by a usual method of acceptance
(so-called obvious defects), and in cases where the defect is hidden,
but discovered at a later stage, whereby the customer must notify the
contractor within a reasonable period after discovery.
7.

The contractor’s liability

To further explore contractor’s liability and the issue of proofs
apportion, Article 721 of Civil Code shall be analyzed in conjunction
with Article 718. Article 721 provides:
“1. In cases when the work done by the contractor with
deviations from the work contract that worsen the result of the work
or with other defects that make it unsuitable for the use provided in
the contract or, in the absence in the contract of a respective term,
unsuitable for ordinary use, the customer shall have the right, unless
otherwise established by a statute or the contract, at its choice to
demand from the contractor:
1) uncompensated elimination of the defects without cost within
a reasonable period;
2) proportional reduction of the price established for the work;
3) compensation for its expenses for the elimination of the
defects when the right of the customer to eliminate them is provided
in the work contract (Article 413).
2…
3. If the deviations made in the course of the work from the
terms of the work contract or other defects of the result of the work
have not been eliminated in a reasonable period established by the
customer or are substantial and cannot be eliminated, the customer
shall have the right to refuse to perform the contract and to demand
compensation for the losses caused.”
In analyzing Article 721, in light of Article 718, it may be
concluded that a customer must prove the existence of a defect upon
acceptance, or within a reasonable period after its discovery, if the
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defect was hidden.
If we add – for the sake of argument – the abstract suggestion
brought supra on the apportionment of the burden of proof onto these
articles, then we would also have to accept the unacceptable idea that,
for example, the contractor should prove the absence of a breach of
contract, which has deteriorated its result, or the absence of any other
defect which has made it inappropriate for the use stipulated in the
contract or inappropriate for general use, and also that any existing
defects are not insignificant or impossible to remedy.
Undoubtedly, such an approach would be unacceptable because
it would put an unfair and disproportional burden on the contractor,
which would dislodge the contractual balance in such a way that the
contractor would be placed in a significantly less favorable position
than the customer would. This is not consistent with the Armenian
civil law.
Summary of conclusions
a) We remain convinced that it follows from the logic of
Article 718 that the customer bears the burden of detecting and
invoking any defects in work performed or services supplied. The
contractor is not obligated to prove that the work/service meets the
requirements set out in the contract. On the contrary, the customer is
obliged to examine the work of the contract and immediately inform
(upon or after acceptance) the contractor of any detected deviations
in comparison with contractor’s undertakings in the contract, or
within a reasonable period after the discovery of hidden defects;
b) Article 718 does not provide for any special rule on the
apportionment of the burden of proof. Thus, in case of detecting
defects in the work, the customer shall prove their existence, and, as a
consequence thereof, bear the risk of any unfavorable outcome if the
defects cannot be proven;
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c) There is a direct link between the obligation of examining
the work results, informing of any detected defects, and the burden of
proof regarding the existence of any defects. This means, in other
words, that the person who bears the obligation to record and invoke
the defects, shall also prove their existence, and the same person shall
bear the unfavorable consequences if the defects cannot be proven.
8.

The presumption of fault

Let’s now examine the question of whether the contractor shall
prove compliance of the works performed or services supplied with
the contract in the context of the burden of proof apportion rules.
While thinking over this question a temptation may arise to
allege that under Article 417 of the Civil Code, a person is generally
liable until proven otherwise. However, such an approach is
unacceptable. As discussed supra, the above-mentioned special rule
is not applicable to the fact of a contractual breach. Contractual
breach and the fault of a person that in considered to have breached
an obligation shall be separated into two independent facts.
Secondly, it is important to determine correct facts to be proven.
According to the position as expressed repeatedly by the Court of
Cassation of the RA, in order to correctly apportion the burden of
proof, the court must firstly determine the facts essential for the
assessment of the case, by examining the factual allegations made by
the parties.1
In a typical dispute between works/services contract parties, the
factual allegation of non-compliance with the relevant standard of
performance as set out in the contract, seems to be essential, since
non-compliance with the relevant standard has been brought forward
as a basis for the customer not to accept the result of the work, and to
reject the claim.
1

Court of Cassation decision on civil case NoEAND/0479/02/08 dated 13.02.2009,
decision on civil No EAQD/1096/02/13 dated 22.04.2016.
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To answer the question regarding which party that shall bear the
burden of proof regarding the discrepancy between the performed
work and the provisions of the contract, we shall refer to the most
recent official approach of the Cassation Court regarding the general
rule on the burden of proof apportion.
The Court of Cassation, with its decision in the civil case N
EAQD/1096/02/13 dated 22.04.2016, reaffirmed its previously
expressed position on some questions regarding the implementation
of the general rule. Furthermore, by exercising its functions to ensure
uniform application of the law and promotion of its development, the
Court of Cassation has also formulated some basic principles that
apply to all cases regarding apportionment of the burden of proof.
In the referenced case, the Court of Cassation stated, among
other things, that (literally):
 The subjective obligation to prove a fact involves the
following two elements:
1) The obligation to invoke certain factual allegations as a
basis upon which a claim or objection is made (burden of invoking
facts), is deemed to be a necessity in order to substantiate claims and
objections with facts, in other words, to bring forward certain factual
allegations as grounds for claims and objections and submit them to
the court.
2) The obligation to present evidence (burden of proof), which
is the necessity of submitting to the court and other parties to the
case, the evidence proving the factual allegations invoked as a basis
upon which the claims and objections are made.
…
 The following formula forms the basis of the general rule of
apportionment of the burden of proof:
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1) Each party of the case shall prove what he/she relies on;
2) If a party denies a fact (by way of simple denial), the fact is
not considered to has been proved by the other party.
 In order to understand the mentioned formula as the general
basis for apportionment of the burden of proof, and to apply the
formula to each civil case, it is necessary to pay attention to the
nature and legal significance of the facts invoked by a party. Having
said this, a party is not obligated to prove all facts invoked by
him/her, only facts that trigger the arising, altering or termination of
rights, and facts intended to directly support that fact.
From our perspective, taking into account case law study,
practice and other scientific data1, the aforementioned means that:
a) The party (customer) that objects to a claim or forwards
one, by invoking improper performance of an obligation, shall prove
that fact and any fact intended to directly support that fact;
b) The party (contractor) denying the improper performance of
an obligation (“saying I have properly fulfilled”) shall not have to
prove this fact;
c) When examining customer’s claim regarding repayment of
payments made under the contract, there can be no burden of proof
placed on contractor regarding the absence of facts having rightterminating significance under substantive law.
If the customer has filed objections against the claims submitted
by contractor means that the customer must invoke facts regarding
failure to fulfill/improper fulfillment that support the rejection of
contractor’s claims, bearing also the obligation to prove such facts

1

See Evidence in Civil Procedure, Meghryan S.G., Yerevan, 2012, pages 100-103.

305

and the risk of possible unfavorable consequences if not proven1.
The approach/principle described above has been further
included in the new Civil Procedure Code2 (the Draft), that has
already passed the first reading and is currently on the agenda of the
National Assembly of the RA.
Article 63 titled “The Obligation of Proof” of the Draft directly
envisages that:
1. “Each person participating in the case shall prove the facts
having significance for case resolution and that his/her claims or
objections are based on unless otherwise is prescribed by this code
or other laws.
2. The obligation to prove a denial shall not be put on the
person denying the fact that a person participating in the case bases
his/her claims or objections upon, except in cases provided in part 4
of Article 77 of this Code.
3. The debtor shall bear the obligation to prove the fact that the
activity forming the content of the obligation has been fulfilled.
The fact of the improper fulfillment of the obligation shall be
proved by the party to the case who invokes that fact.”
Summary of conclusions
a) A contractor, acting as claimant, with a claim for payment
of amounts not paid for the works performed, shall prove that he/she
has fulfilled its contractual undertaking to perform the services
provided in the contract;
b) In examining a claim for payment of performed work, the
burden of proof regarding a fact of non-compliance with the
1

This logic has been applied by the Cassation Court in the civil case
NoEED/1452/02/09 dated 04.03.2011 regarding the dispute on supply of goods.
2
http://www.parliament.am/drafts.php?sel=onagenda&show_committee=111191
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contractual provisions shall be put on the Respondent invoking it;
c) In examining a claim for payment of performed work, a
claimant denying the fact of non-compliance shall not bear the
burden of proof of the denial;
d) A customer must invoke all facts aiming at excluding an
obligation to pay the determined amount to the contractor for work
performed/services supplied; such as facts regarding improper
fulfilment; delay of performance that causes loss of debtor’s interest
in contract, etc., since such facts are of legal significance to the
customer by fully or partially terminating the obligation to pay for
the works performed/services supplied. The customer also bears the
burden of proof for such facts.
9.

Some remarks on earlier case law developed by the Armenian
Cassation Court

For the general subject of this Article we would like to make
some general remarks with reference to the cases No 3-299,
ESHD/0681/02/08, EED/1452/02/09 and EAQD/1096/02/13
mentioned supra:
a) Arbitrators and judges, when applying Armenian material
law to a specific dispute shall note that specifics per case may differ
(i.e. none of the mentioned precedents may be identical to a specific
dispute with regard to material facts). Thus, the answers to the
questions arbitrators and/or judges may have when deciding on the
burden of proof question in some cases may necessitate a
generalization and interpretation of the Court of Cassation expressed
positions by revealing general meaning and spirit thereof.
We think that the positions expressed in the cases No
EED/1452/02/09 and EAQD/1096/02/13 are examples of the
development of the law, especially, the development of the issue
regarding apportionment of burden of proof.
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b) We have analyzed the cases No 3-299 (2007) and
ESHD/0681/02/08 (2009) (including decisions of first instance court
and the court of appeal) and came to the conclusion that in these
cases, material facts concerning the improper quality of the work
performed/services supplied were not subject to assessment by the
courts.
In these cases, the respondents had based their objections and
appeals on the debtor’s partial non-performance of activities
prescribed by the contract. The Court of Cassation concluded that the
burden of proof for the fact of the activities having been performed
should be put on the claimant (the contractor). We do not dispute this
conclusion: indeed, the contractor shall prove that he/she has
performed those activities for which compensation is required.
About the expression “due quality and volume” used in decision
No 3-299 (2007), we think that, firstly, there is an error in writing,
since the phrase should not have included the word “quality”. The
issue of the case was not compliance or non-compliance with regard
to the goods. Secondly, the discussed decision is the first in a
chronology of several decisions, whereby we note that the position
expressed in later decisions certainly establish that the Court of
Cassation’s approach regarding the issue of burden of proof for
improper fulfillment has been satisfactorily clarified.
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THE ANTHOLOGY AND THE SYSTEM OF
ENVIRONMENTAL LAW OF THE REPUBLIC OF ARMENIA
Aida Iskoyan1,
Heghine Grigoryan2
In general
“Sustainable development is the pathway to the future we want
for all. It offers a framework to generate economic growth, achieve
social justice, exercise environmental stewardship and strengthen
governance”.
Ban Ki-moon
As the famous words of Ban Ki-moon imply, the natural
environment is highly sensitive to human activities, thus harmonized
and sustainable approach should be followed at all spheres of life to
ensure the right of every person to the healthy and favorable
environment. This is the prospect to bring the environmental
protection and the use of natural resources on the level of legal
regulation. Moreover, as it might be observed legal frameworks
governing the relationship between man and nature are emerging
drastically involving more and more fields of legal and related
science.
This is a basic overview of the environmental law of the
Republic of Armenia. Beginning with a brief historical summary, the
nature of the legal system and the state organizations are presented
generally, emphasizing the bodies of state administration that have
1

Candidate of Legal Sciences, Professor of the YSU Chair of Civil Procedure, Head
of the YSU Environmental Law Research Center, e-mail: aidaisk@gmail.com.
2
Candidate of Legal Sciences, Assistant Professor at the YSU Chair of Civil
Procedure, Research Fellow at the YSU Environmental Law Research Center, email: h.hakhverdyan@ysu.am.
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competencies in the field of environmental protection.
First, taking into account the hierarchies of legal norms,
environmental protection enshrined within constitutional provisions
is presented. Consequently, diverse as the environment itself, the
laws subdivided according to the subject matter of the legislation, are
presented in more detail. Being part of the administrative law branch,
the environmental law of the Republic of Armenia is not codified in a
dedicated code or framework law, but, instead, are regulated in many
different legal acts. Attention is also paid to the ratified international
environmental treaties, influencing the national law to a large extent.
With a hope to facilitate further legal research for practitioners
or academics having a deeper interest in this topic, useful references
to sources and legal databases concerning the law of the Republic of
Armenia are added as well. Moreover, two cases at the end of the
chapter aim to demonstrate the evolution of civic society,
enforcement and further development of environmental law in
practice.
Constitution
The Constitution of the Republic of Armenia, adopted in 1995
set the basis for the new state’s democratic and republican character,
as well as for completion of the complex social transformation
following the declaration of Armenia’s independence in 1991. The
Constitution reflected quite a new stage of development of our
society and statehood, displayed the improvement of the entire
system of social administration, and underlined the status of Armenia
as a full-right subject of international law. It established new
constitutional order, as well as served as a guide in law-making and
law-enforcement practices of the state1.
On 6 December 2015, a Constitutional referendum was held in
1

See Henrik M.Khachatryan. The First Constitution of the Republic of Armenia.
Pub. “Gitutyun”, Yerevan, 1998, p.19.
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Armenia, and 62% voted “YES” to the Amendments to the
Constitution which propose around 250 amendments, touch upon a
broad spectrum of fundamental rights and freedoms, as well as
safeguards of social and economic rights. The entire process of
initiating the Constitutional Amendments was justified by the need
for improvement of safeguards for the protection of fundamental
rights and freedoms. The final text, as adopted at the referendum
resolved some of civil society’s critical concerns with lack of
safeguards for fundamental rights and freedoms. Nevertheless, we
believe the standard for protection of such rights as the right to live in
the healthy and favorable environment, personal liberty, respect for
the privacy of communication, right to fair trial (inadmissibility of
evidence), the presumption of innocence and right to marry was
reduced as compared to standard of the current Constitution.
Below we provide a brief overview of provisions related to the
environmental protection, the right to a healthy environment and the
respective functions of the state. These issues are considered in the
context of Constitutional reforms.
Environmental protection as a core value. Protection of the
environment is not only a fundamental value but is also recognized as
a goal-principle, which is indispensable for establishing human
environmental rights, and for the definition of competences of the
relevant public authorities at the Constitutional level as well as in
legislation.
Article 12 of the Constitution entitled “Environmental protection
and sustainable development” reads as follows:
“1. The state promotes environmental protection and restoration,
reasonable use of natural resources governed by the principle of
sustainable development and taking into account responsibility
towards future generations.
2. Everyone shall take care about the environmental protection.”
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The chapter within which Article 12 is reflected – namely the
chapter providing the foundations for the Constitutional order – has
fundamental importance in the context of the interpretation of other
constitutional provisions. Given the importance of the provision, the
article 12 does not stand scrutiny for some reasons.
First, the word “promote,” is neither sufficiently clear nor strong
enough to achieve the goal of environmental protection. It is not
binding and, therefore, by using that verb the importance of the
proactive role of the State in the sphere of environmental protection
is significantly reduced.
Second, returning to the legal certainty of constitutional
formulations, the use of the term “sustainable development” is
problematic. Leaving aside the theoretical discourse on defense or
criticism of the sustainable development concept some problems may
arise. There is no generally accepted legal definition of the concept,
and the content of sustainable development is therefore uncertain. So,
in this case, fertile ground for contradictory interpretations is
established through the use of this term. It is also not possible to form
a clear understanding in the context of Article 12 as to whether
sustainable development is perceived as a value (as environmental
protection) or as a principle.
Third, the expression “taking into account responsibility towards
future generations” in paragraph 1 of Article 12 is also vague and
uncertain. The term “responsibility” in the legal sphere is endowed
with certain content, which is further developed in the current
legislation. However, the mentioned expression creates the
amorphous perception of “responsibility” as an essential legal
category and, therefore, some disruption from the general approach
formed within the framework of national legislation.
It is understandable and quite acceptable, that this part of the
provision at stake values the protection and restoration of the
environment, the reasonable use of natural resources for future
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generations from the perspective of not causing damage to the
environment. That is why this approach is formulated in the text in
wording, which in our opinion, is consistent with the general
methodology of establishing constitutional values.
A final criticism of Article 12 is that the second part of Article
12 is not methodologically substantiated. It is just inappropriate to
impose a constitutional obligation on citizens to protect the
environment in the chapter “Basics of the constitutional order”. There
is an obvious asymmetry between the state and the individual
regarding sharing the “burden” to protect the environment regarding
Article 12 - "the state promotes" while "Everyone shall ...". This
approach appears to be manifestly inappropriate.
The right to a healthy and favorable environment. The new
Constitutional amendments do not envisage the right to live in a
healthy and favorable environment which has raised serious concerns
among civil society organizations and individual experts and are also
shared by the academic community. The most worrying are
tendencies of demonstrated approach, especially in the case that the
initial text of the Constitution provided in Article 33.2 the right to
live in a healthy and favorable environment. This omission is
particularly puzzling given the fact that the decision to bring about
constitutional reform was, among other things, based on the desire to
strengthen and establish fundamental human rights.
Given these fundamental objectives of the reform, it is entirely
unexpected and surprising that the authors of the Constitutional
amendments stepped back from including the right to live in a
healthy and favorable environment in the new Constitution. We
deeply believe this to be a serious drawback of the new Constitution.
Unlike the former Constitution, the new Constitution also does not
incorporate the duty to protect and improve the environment
individually or jointly with others, which, we consider to be of vital
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importance to any society regarding valuation of public goods.
As a conclusion, we find that the new Constitutional solutions in
the sphere of protection of the environment and the right to live in a
healthy and favorable environment undermine the importance of the
environment as a core value and are not efficient regarding the
further progressive development of the current legislation.
Overview of the system of Environmental legislation of the
Republic of Armenia
The environmental law of the Republic of Armenia is not
consolidated and unified into one comprehensive code. To a great
extent being part of the public law, its provisions may be found in a
wide range of statutory laws.
The statutory legislation may be divided into general and
sectoral legislation. In theory, the relationship between these two
types of legislation corresponds to that between general and special
legislation. For this reason, in cases concerning the interpretation of
conflicts between legal norms, the maxim lex speciali derogate legi
generally applies, that is, the special law takes precedence over the
general law.
General legislation – Basics of the Environmental Protection
Legislation of the Republic of Armenia
One of the first laws adopted shortly after the fall of the Soviet
Union, and represents a basis for the general environmental
legislation, was the Decision of the Supreme Council of the Republic
of Armenia “On Adoption of Basics of the Environmental Protection
Legislation of the Republic of Armenia”1 (1991). Although this act
was nullified afterward in 2007, it had formed the fundament for
development of the system of environmental legislation of the
Republic
of
Armenia.
1

Decision of the Supreme Council of Armenia N0350-I from 09.07.1991.
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The Basics of the Environmental Protection Legislation of the
Republic of Armenia in its preamble referred to the establishment of
environmental policy and was aimed to ensure environmental
protection and sustainable use of natural resources. It was aimed at
forming the legal basis for the development of legislation in the
spheres of mining, forests and water resources management,
protection of flora, fauna and atmospheric air. Even though this act
had a rather short life, as a general framework law in the field of
environmental protection, served as an interpretation tool.
Currently, the system of environmental legislation is composed
of laws, including codes regulating the relationship in the sphere of
protection and use of natural objects and resources.
Environmental Impact Assessment and Expertise
Discussion on Environmental Impact Assessment and Expertise
in the Republic of Armenia should be started with a statement that
this legal institution in its modern meaning was established only after
independence, since during the Soviet period the natural resources
were exceptionally owned by the state, and the state-owned entities
ran almost all industrial activities and other projects.
The current legal regulatory regime of EIA in Armenia consists
of the Law of RA “On Environmental Impact Assessment and
Expertise”1 (EIA Law), Governmental Decree of RA N1325 “On
Defining the procedure of public notification and public
discussions”2 as well as methodological guidelines for impact
assessment with regard to different types of activities.
The purpose of the EIA Law rests in ensuring a high level of
environmental protection while contributing to the integration of
environmental aspects in preparation and adoption of fundamental
(strategic) documents as well as an assessment of the proposed
1
2

Law of RA N110 from 21.06.2014.
Governmental Decree of RA N1325 from 19.11.2014.

315

activities listed in the Article 14 of the Law. These strategic
documents and proposed activities shall be evaluated concerning
their impact on the environment. It presupposes the adoption of
measures aimed at preventing pollution and damage to the
environment. The state administrative body with EIA competency is
the SNCO “Environmental Impact Expertise.” One of the main
features of this procedure is the involvement and participation of the
public according to the requirements of the Aarhus Convention “On
Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters” enshrined in national
legislation. This creates a tool designed to realize the right to a
healthy and favorable environment stipulated in the preamble of the
Aarhus Convention.
The term “fundamental document” refers to a draft document
which might have a possible impact on the environment (policy,
strategy, concept paper, outline, the scheme of utilization of natural
resources, a project, layout, urban development program document).
Concerning the fundamental document, it is important to
mention that the respective authorities with functions in the sphere of
environmental protection had already been consulted at an early
stage. The person or entity responsible for elaborating the
fundamental document shall notify the relevant authority. Many key
documents represent in practice documentation concerning the urban
planning procedure. The plan or program shall then be made public,
in order to enable public comments, which may be from natural or
legal entities as well as from any civic initiatives and informal
groups. In cases where a fundamental document impacts a particular
community, that municipality shall also be made part of the
consultations.
The person responsible for the elaboration of a fundamental
document shall make an impact evaluation of the fundamental
document on the environment, after that integrating it into the
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fundamental document’s evaluation report. These documents shall
integrate comments from the concerned parties, which are then
evaluated by the respective environmental authority. Afterward the
evaluation report is opened to consultations from the interested
public as well as concerned communities, in line with the
proceedings above. Consequently, the environmental authority may
call upon an expert(s) to provide an opinion, forming part of the
fundamental document’s conclusion that which was compiled by the
connected environmental authority. In this conclusion, taking into
account both public consultations as well as the expert opinion, the
environmental authority shall issue either a positive or negative
expert conclusion. In the case of positive conclusion, it shall serve as
the basis for the fundamental document’s adoption. After the
fundamental document has been adopted, its impact on the
environment must be monitored.
The other spheres, the subject to EIA proceedings, are the
activities enumerated in the Article 14 of the Law (e.g. energy sector,
utilization of underground resource, chemical industry, production of
the pharmaceuticals, production and processing of metals, waste
utilization, industry of construction materials, light industry, sanitarytechnical structures, infrastructures, water economy, urban
development, forestry, agriculture etc.). The reasoning for this rests
in the fact that these activities have, by their nature, a considerable
impact on the environment. The Law classifies all activities subject
of EIA into three groups (A, B, C) taking into consideration the level
of their impact on the environment. This classification is linked to the
legal regime of EIA, including the terms, duration, and requirements
for documentation to be submitted to the environmental authority. All
anticipated activities, not listed in Article 14 are subject to expertize
if they are to be implemented in the specially protected natural areas
and areas with forest coverage, within the borders of historical and
cultural monuments, as well as in common use green areas.
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When evaluating whether an activity shall be subjected to EIA,
criteria such as the activity’s scope, relation to other activities,
logistical requirements (natural resources needed in order to realize
the activity), the activity’s environmental impacts, and health or
quality of life need to be taken into account at the beginning of the
procedure, within the so-called scoping stage (preliminary EIA). For
this reason, the applicant is required to submit a preliminary report
evaluating the proposed activity’s impact on the environment.
Following the scoping stage, the final, the expert conclusion becomes
binding for authorities empowered to grant certain permissions, e.g.,
such as building permits within urban planning procedures. The final
expert conclusion is thus an indispensable precondition for granting
permits and completing other procedures, such as urban planning
procedure. It is possible for an applicant to appeal the conclusion to
the respective environmental authority or the administrative court,
whereas challenging of expert conclusions by NGOs remains a legal
issue to be addressed.
EIA proceedings encompass public involvement at all stages, by
the requirements of the UNECE Convention “On Access to
Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters” (Aarhus Convention) and EIA
Law. Thus, the respective environmental authority, the applicant, the
regional administration and municipality are obliged to inform the
public about activities falling under the scope of EIA and to provide
all relevant related information on its web-page and other media. The
public may express its concerns through written opinions and oral
statements which shall be addressed by the relevant authority.
Sectoral legislation – Protection of Land
Protection of land in the Republic of Armenia is regulated by
statutory legislation sprouting from the Land Code and related
legislation. The state administrative bodies protecting land are the
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Ministry of Environment, the Ministry of Agriculture, the Ministry of
Energy and Natural Resources, including respective Inspection
services, regional administrations, and municipalities.
The Land Code regulates the land relations on the territory of
Armenia and intends to provide effective land management,
environmental protection and improvement, creation of conditions
for equal development of economic forms based on a variety of
property, preservation of rights of citizens, enterprises and
organizations and at legal reinforcement of the rule of law in the
sphere of land relations. The provisions of the Land Code make use
of basic principles of environmental law, such as the precautionary
principle, when it requires that every person shall proceed with
necessary caution when performing activities having the potential to
endanger, damage or destroy the land. State administrative bodies
must ban every activity potentially endangering the quality of land
and ensure its use according to target purpose.
The Land Code bans the sale of the upper fertile layer of land,
thus ensuring that it should be used for the improvement of less
fertile lands at the consent of the municipality.
The state administrative competencies in the field of land
protection are also reflected in procedures affecting environmental
protection. Accordingly, their opinion is required in urban planning
procedure, or the issuance of some permits for building or mining
activities.
Specially Protected Nature Areas
The Law of RA “On Specially Protected Nature Areas”1
distinguishes four levels of protection of the nature areas: state
reserve, national park, state sanctuary, and a natural monument.
These four levels of protection distinguish the extent of possible
human impact and interference for the sake of environmental
1

Law of RA N211, 27.11.2006.
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protection required under the law.
Higher levels of protection are, in practice, applied in the
protected areas. Protected areas in the Republic of Armenia shall be
gradually attuned to the International Union for Conservation of
Nature’s (IUCN) categories of protected areas1.
The Government of the Republic of Armenia may essentially
declare protected areas through decrees.
State reserves are defined as areas of international or republican
importance with exceptional scientific, educational, historical,
cultural, environmental and esthetical value where the natural
procedures flow without imminent human interference.
State sanctuaries are areas of scientific, educational, historical,
cultural, economic importance where the protection and reproduction
of ecosystems and their elements are ensured.
National parks are the areas of international and (or) republican
importance with environmental, scientific, historical, cultural,
esthetical, recreational value which by virtue of combination of
natural landscapes and cultural assets might be used for scientific,
educational, recreational, cultural and economic purposes and for
which a special protection regime is established.
Natural monuments are natural objects with special scientific,
historical, cultural and esthetical value.
Land needs not be under the state ownership in order to be
declared a protected area, except for state reserves and national parks.
For other cases, private landowners may continue possessing their
lands under the condition to protect and undertake necessary
measures to ensure due protection of specially protected natural
1

International Union for Conservation of Nature's categories encompass Strict
Nature Reserve, Wilderness Area, National Park, Natural Monument or Feature,
Habitat/Species Management Area, Protected Landscape, Protected area with
sustainable
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areas.
The process of declaring a land plot a protected area requires a
protection strategy that needs to be approved by the Government of
RA and incorporated into the Charter of each specially protected
natural area.
Wild fauna and flora species protection
The protection of the natural environment would not be fully
realized without also focusing on protected species of wild flora and
fauna.
State administrative bodies in the field of endangered species
and plant protection are the Ministry of Nature Protection, Ministry
of Agriculture, regional administrations and local self-government
bodies. The Government of the Republic of Armenia determines
which species fall under the category of protected species.
In order to put this protection into practice, several common
rules apply. These rules encompass such things as the general
obligation not to disturb species, not to destroy their natural area, and
not to transport, sell or export the protected species and plants
without permission. Moreover, all persons, natural and legal, having
protected species or plants in their possession are obliged to keep
records demonstrating, inter alia, the origin, and manner of how they
were acquired.
In regards to species and plants protection, Government Decree
N1281 of 2009 implementing the CITES Convention1. This act
incorporates provisions of the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES)2. Hence, it
regulates specimen protection, freely living species and plants,
trading in species, and the conditions of trade of seal products.
1

Governmental Decree of RA N1281, 22.10.2009.
Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES), 1973.
2
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Special rules apply to the import of species by scientific
institutions; however, this area is also supervised by the Ministry of
Nature Protection. Moreover, scientific institutions, museums of
natural science, botanical gardens and universities are obliged to keep
records of the species and plants in their possession.
Forests
Protection of land and nature, as well as forests, are inextricably
linked with the protection of trees. The broad obligation not to
destroy or damage trees is supplemented by the landowner or
administrator’s obligation to take responsibility for it. The felling of
trees requires, in many cases, prior permission from the respective
regional administrative body (regional office of State NonCommercial Organization for forest management “HayAntar”).
Moreover, it is precondition for permission is consideration of
ecological and esthetical aspects and impact on health that such
felling would cause in particular cases. In state reserves and certain
zones of national parks (reserve zones) felling of trees is explicitly
forbidden. Permission to fell trees for enterprises (e.g., mining
companies) is connected with the obligation to plant trees in some
previously-determined regions in order to compensate for the loss,
and at the applicant’s expense.
Forest Code of the Republic of Armenia1 regulates the relations
connected with sustainable forest management – conservation,
protection, rehabilitation, afforestation and rational use of forests and
forest lands of the Republic of Armenia as well as with forest stocktaking, monitoring, control, and forest lands. According to this act
“forest” is defined as interconnected and interacting integrity of
biological diversity dominated by tree-bush vegetation and of
components of natural environment on forest lands or other lands
allocated for afforestation with the minimal area of 0,1 ha, minimal
1

Law of RA N211, 24.10.2005.
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width of 10m and with tree crowns covering at least 30% of the area,
as well as non-forested areas of previously forested forest lands.
The state administrative bodies responsible for forest
management are the Government of RA, the Ministry of Agriculture
of the Republic of Armenia, in particular, “HayAntar” SNCO. Within
the competencies of the Government fall: disposal of the state forests,
safeguarding of state policy implementation, implementation of
control in state and non-state forests, approval of state programs;
coordination of the activities of the state management bodies in the
sphere of sustainable forest management; approval of annual
allowable cut for wood harvesting in state forests; classification of
forests by main special-purpose significance; adoption of legal acts
regulating the forest sector. The Ministry of Agriculture of RA is
competent for: possession and use of the state forests; development
of forests by functional significance; organization of the running of
the state forest enterprises, approval of the forest management plans
of the state forests; maintenance of the state forest cadaster and state
stock-taking of forest lands; development of purposeful programs
aimed at the improvement of forest productivity, forest rehabilitation,
afforestation and tending; improvement and maintenance of forest
lands fertility, safeguarding of their purposeful use; organization of
the implementation of fire safety measures, fire spotting and
prevention of forest fires, prevention of the harmfulness of forest
pests and diseases; implementation of forest monitoring; organization
of identification and prevention of activities having no connection
with forest use, namely illegal loggings, damaging and destruction of
trees, bushes, young plantations and forest cultures, pollution of
forest by chemical, radioactive substances, wastewater, municipaldomestic waste and other infringements of forest legislation as well
as immediate provision of information on those to law-enforcement
bodies; implementation of international cooperation in the field of
sustainable forest management; giving permit to change special323

purpose significance of lands and carry out engineer-geological
studies for the activities on construction, blasting, extraction of useful
minerals, installation of cables, pipelines and other communications,
drilling and others having no connection with the running of forest
economy and forest use on community forest lands; control over
forest legislation enforcement etc.
Forest areas must be used primarily to fulfill normal forest
functions, including the benefits which forests produce as a part of
the natural environment. An exception may be granted by the state
administrative body, whereby such exception shall be limited to what
is necessary and may be granted only in cases when it is not possible
to secure economic and social development in any other way. State
administrative permission, and often positive EIA conclusion is also
required in cases concerning construction or land use in the forest.
Depending on their functions, forests are divided into three
categories: protective forests, forests of special significance and
industrial forests.
The category of protective forests includes forests in the water
protection zones of water bodies; forests located on steep slopes
(more than 30 degree); forest zone with the width of 200m on the
upper and lower timberline; forests growing in semi-desert, steppe
and forest-steppe areas; forests within the radius of 100m
surrounding botanical gardens, zoological parks and arboretums.
Forests of particular use are the following: forests included in
the specially protected areas of nature; municipal forests and forests
located close to cities; forests of recreational and health protection
significance; border forests and forests of military significance;
forests with historical and scientific value; forests protecting sanitary
zones.
The primary functions of industrial forests in the production of
wood and related products.
The precautionary principle finds its legal embodiment in the
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provisions concerning forest protection. Hence a forest owner or
administrator is obliged to undertake preventive measures in order to
prevent forest damage as well as protect it from harmful pests. In
case of damage, the owner or administrator is obliged to eliminate the
damage and compensate for that.
Monitoring forest health falls under the competency of the
Ministry of Nature Protection. The forest Protection service falls
under the Ministry of Agriculture.
As a precondition for public forest use an obligation exists to
respect and to protect the forests and their environments. For this
reason, the Forest Code includes a list of activities that are essentially
prohibited in the forests. These encompass, inter alia, the prohibition
of open fires outside of designated areas, the obligation not to disturb
the silence and peace in forests, and the obligation not to fell trees or
create waste dumps in forests.
The mechanism aimed at securing sustainable forest care is the
so called “Forest Management Plan”. This plan contains all relevant
data concerning forests, which may, among other things, include data
concerning their exploitation or transportation networks connected to
it. This program is regularly amended and is valid for a period of 10
consecutive years.
Water
Water use and protection are regulated by the Water Code of the
Republic of Armenia1 (2002), Law of RA “On National Water
Program”2 (2006) and the Law of RA “On Basics of National Water
Policy”3 (2005). The bodies of state administration in this field are
the Ministry of Nature Protection of RA, the Ministry of Energy and
Natural Resources, regional administrations. Municipalities also have
1

Law of RA N373, 04.06.2002.
Law of RA N232, 27.11.2006.
3
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2
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certain competence regarding protection of water resources.
Water is defined as an environmental substance that is a
necessary precondition for life and has at the same time its strategic
importance for the security of the State, lack of which may endanger
life and health of a population or prevent the State from fulfilling its
basic functions. This definition combines the environmental
protection imperative with the strategic interests resting in the
functionality and security of the State.
The Water Code divides water resource into two categories:
surface and groundwater. The groundwater is preferentially used as a
source of drinking water. The surface water is also intended for other
purposes, such as recreation, irrigation, etc. The Ministry of
Environment is responsible for monitoring the quality, regimes, and
elements influencing the quality of water resources. A part of this
process also requires an evaluation of the state of water. Taken
together, it serves as a precondition for regulation for sustainable
water use, its protection, and management as well as for the
preparation of water policy, basin management plans and related
documents. In this sphere, respective functions are shared also by the
Ministry of Healthcare of RA and State Water Committee.
The amount of polluting substances in the water is not permitted
to exceed certain limits set by individual water permits granted by the
Ministry of Nature Protection. The list of polluting substances and
their indicators is updated as necessary.
The National water program includes a list of environmental
objectives concerning water protection and its sustainable use. These
objectives are specifically determined for each of the categories,
including surface water, groundwater and protected areas which are
divided into subcategories based on the nature of the water use and
specifically determined need for protection. These subcategories
include drinking water, irrigation water, and water suitable for life
and fish reproduction. Particular environmental objectives include
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taking measures to prevent surface water contamination, protection,
improvement, and restoration of water aiming to achieve satisfactory
water conditions, prevention of groundwater pollution by polluting
substances or gradual cessation of human activities which also may
contribute to water pollution.
For water management, there are 14 water basins designed in the
territory of the Republic of Armenia. And for each of 14 basins a
specific basin management plan is required to set out the regime of
use and protection.
The Water Code of RA includes a set of obligations with respect
to water protection. Along with the general obligation to make a
reasonable effort in preserving and protecting water, there are several
obligations imposed specifically on agricultural and forest land
owners, as the activities there might have negative environmental
consequences.
Moreover, it introduces the concept of water management areas,
which may be declared by the Government after showing that an area
accumulates significant amounts of water due to its natural
conditions. Only activities satisfying the water protection objectives
may be performed in such an area.
Water supply sources enjoy similar protection. Based on a state
health protection strategy, water supply sources shall meet the
standards established for drinking water. They may range from 1 to
5, depending on the need for protection and importance.
Further categories include sensitive and vulnerable areas.
Sensitive areas include water areas that have deteriorated water
quality and water areas requiring a higher degree of purification from
polluting substances. Vulnerable areas include mostly agricultural
land. This is because, through the rainfall, the polluting substances
may penetrate into a water source on the surface as well as into the
groundwater.
The Water Code and related by-laws contain detailed regulation
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concerning wastewater releases into surface water resources,
groundwater, and public canals. As an essential rule wastewater
discharges into surface water, require treatment, but the type of
treatment may differ according to the size and characteristic of
receiving water resource.
Releasing wastewater into groundwater is permitted if previous
expert opinions and permits from the Ministry of Nature Protection
are obtained, whereas the release of any polluting substances
containing dangerous substances is strictly forbidden.
Waste
The relationship concerning waste management is regulated
through the Law of RA “On Waste”1 (2004). The main bodies of
state administration in this field are the Ministry of Nature
Protection, State Environmental Inspection, Ministry of Healthcare,
Ministry of Territorial Administration and Development, regional
administrations. Specific competence also rests with the
municipalities.
The Law defines waste as remains of materials, raw materials,
output, products and production derived from industrial activities and
consumption, as well as goods (products) that lost their initial
consumer attributes2. If a substance or movable thing can be
characterized as an accessory product, a recycled item ready for
further use or a waste meant for use in households, then it is not
considered to be waste. Waste management is defined as the
activities aimed at the prevention of waste production, waste
collection, transportation, disposal, processing, reprocessing,
recycling, removal, disinfection, and landfill3.
The Law introduces the list of waste management principles as
1

Law of RA N159, 24.11.2004.
Ibid., “4.
3
Ibid., “4.
2
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follows: protection of human health and environment from adverse
effects of waste; assurance or reasonable use of raw material and
energy resources; balancing of environmental, economic and social
interests of the public in the area of waste management. The main
approaches of the state policy in the area of waste management are
reduction of waste production and risk level through the use of
modern scientific and technological achievements for implementation
of non-waste or low-waste technologies; complex utilization of raw
material resources for reduction of waste quantity; maximal
consumption of waste which has a raw material value, through its
direct, double and alternative utilization; assurance of safe removal of
non-recyclable waste through development of waste disinfection and
elimination technologies, environmentally safe methods and means;
assurance of information accessibility in the area of waste
management; provision of economic incentives’ system1.
The obligation of a holder of waste includes processing of waste
according to the characteristic of the waste (including the level of
danger) produced.
The Ministry of Nature Protection develops the state policy for
the waste management and ensures its implementation which is
subject to SEA. Consequently, the policy shall be adopted by the
Government. One of the main aims of the policy is to eliminate the
negative consequences of economic growth on the environment.
Adopted policies are published on the web-page of the Ministry of
Nature Protection of RA.
The Law imposes further obligations on people concerning
waste processing. A general prohibition prevents people from
processing waste in a manner potentially endangering health or
environment. Specifically, waste processing shall not lead to water,
air or land pollution, nor is it permitted to endanger the lives of plants
and animals. Furthermore, it shall not cause unnecessary noises or
1

Ibid., “6.
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smells or have adverse effects on land or places of particular concern,
such as protected areas. These obligations, including also the
obligation to cover the cost of waste processing, shall apply to the
originator of waste or the last holder of waste.
If waste was unlawfully placed on a piece of land, its owner,
administrator or tenant is obliged to notify the municipality. The
municipality is then responsible for investigating the matter as well
as for determining whether this activity amounts to a criminal offense
and determining the person responsible. If it constitutes a criminal
offense, the respective body of state administration shall draft a
report and refer the matter to the police.
The person deemed to be responsible for generating waste must
remove and dispose of the waste. In case of responsibility is not
determined, a respective body of state administration or a
municipality is responsible for disposal if it is consequently
characterized as communal waste.
The Law regulates the waste dump operators’ businesses as well
as that of waste collectors and disposal businesses and, thus, prevents
the existence of illegal waste dumps along with the practice of illegal
waste disposal. It also provides a framework for regulating hazardous
waste processing and specific designations of waste therein, such as
electronic waste, packaging, cars or tires. Persons seeking to carry
out activities related to these types of waste need a specific permit
issued by the Ministry of Nature Protection.
The transboundary waste transfer is supervised by the Ministry
of Nature Protection. The Ministry must be duly notified of any
expected, upcoming transfers. Waste imports from other countries are
generally prohibited, except for situations when an international
treaty expressly allows it. As an underlying principle, waste which
originated in the territory of the Republic of Armenia shall also be
destroyed within the same territory.
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Conclusion
The environmental law of the Republic of Armenia is a
dynamically evolving and complex field. It reflects and implements
the binding obligations in international treaties. To some extent
European Union law impacts the national environmental law and it is
one of the critical factors of its development. At the same time,
international treaties ratified by Armenia shape the agenda of
legislative developments at the national level.
As in many countries in Armenia as well, there is also often a
discrepancy between legal rules and their practical application.
Powerful societal actors tend to exert their influence in order to
interpret rules in their favor; the environmental law area is no
exception. A functioning and civic society provide a necessary
counterbalance to such tendencies. This proved to be a decisive factor
in settling the issue with NGOs legal standing. As the society
evolves, environmental issues have gained more prominence serving
as a reason to believe that this development will continue.
To conclude, the Republic of Armenia is not exceptional when
compared to the other post-Soviet countries and many CIS countries.
It has a complex legal framework, enabling the desired level of
environmental protection, simultaneously with specific challenges
with its practical implementation. The nature of these challenges
often reflects the state of the society and the growing interest for the
environment and public interest. In general, the challenges serve as a
precursor to the methods that shall later be developed to confront
them.
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GENERIC DESCRIPTION OF EMPLOYMENT
PROTECTION IN TRANSFERS OF UNDERTAKINGS (TUPE)
UNDER THE ENGLISH LAW: DEFINITION AND
CLASSIFICATION
Tirayr Vardazaryan1
Employment protection in transfers of undertakings (the TUPE)
is essential, as employees may be adversely affected in its immediate
aftermath. For this reason, every country needs to set rules which will
protect employees from possible interruption of the employment
continuation or any detrimental changes in the terms and conditions
of their employment. Fortunately, there are countries which have
passed a relevant piece of legislation, whereas there are some
countries which lack for similar regulations. For instance, the UK law
with regard to the TUPE can be a precious example for a country
with insufficient legislation regarding the TUPE, such as Armenia.
The only provision in the Armenian legislation regarding the
regulation of the issues in relation to the TUPE is laid down in the
Labor Code. According to it, there is a strict ban for the termination
of employees in the event of restructuring and transfers of the rights
from one legal entity to another unless the latter has entailed in either
redundancy or the necessity to reduce the number of work staff.
Hence, the examination of international best practice would be
helpful for Armenia regarding improving its legislation in this regard.
So, this was the main reason for this research to be conducted.
Meanwhile, no purpose has been set in this Article to discuss the
collective level of protection for two reasons:
1) The individual level of employment protection has a priority
for the employees in Armenia, as there are no strong trade unions.
This means that making efforts for the employment protection at an
1
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individual level can be perceived as a primary goal.
2) The examination of the TUPE at the collective level per se
should be a separate topic for research, as the legal aspect is advised
to be traced alongside the psychological, economical and several
other aspects in order to understand why the effectiveness of
collective bargaining if so low and what should be done in order to
improve the role of the trade unions. Otherwise, having guarantees on
paper can be no help for protecting r the employees.
Although after the Brexit vote it could have been assumed that
the ECJ’s case law and the so-called Acquired Rights Directive (the
Directive) should be excluded from the scope of the analysis below,
the latter have not been excluded for the following reasons:
a) The Directive was the starting point for the UK to build up its
TUPE regulations;
b) In spite of the Brexit vote, the process of leaving the EU has
not been duly completed yet, so the courts are currently obliged to
follow the Directive. This means that according to the ECJ’s case law
the UK will be under a duty to interpret their laws in accordance with
certain rules, including the Directives (Marleasing principle).
Although the TUPE Regulations have been passed by the UK
parliament on its own and, in general terms, they cannot be repealed
just because of leaving the EU, the courts may keep up using the
ECJ’s precedents. This means that any development in the ECJ’s
case law may be used for further interpretation of the TUPE
Regulations in the UK.
Based on the independent research of available academic
sources and the UK law, it can be inferred that this topic is quite
intricate and complicated due to the existing amount of statutes and
the enormous volume of precedents. What is more, both of them have
changed quite frequently throughout the last four decades, not to
mention the ECJ’s case law which has vastly influenced the UK law.
The EU legislation with regard to the TUPE in general and the
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case law of the European Court of Justice (ECJ) in particular have
been adopted and interpreted with the view of providing a sufficient
level of protection for employees in a wide range of countries with
various traditions, economy and legal systems, including the UK.
Furthermore, the UK statutes and common law have been mostly
derived from both the EU directives and the ECJ’s case law. This
means that the UK’s practice in employment protection can be a
precious sample for the adoption of similar regulations for a country
which uses the EU directives and legislation of some EU member
states for elaborating its legislation. Consequently, the UK’s practice
can be a good example to follow and implement some of its rules into
the Armenian law.
Also, an opinion has been expressed that the TUPE Regulations
2006 go beyond the Directive and empower the government to enact
secondary legislation by setting out more favorable provisions than
those imposed by EU law.1 For this reason, there is a high probability
that the UK law can serve as a useful sample for Armenia to borrow
its rules regarding the matter in question.
The level of employment protection in various kinds of transfers
is different. Consequently, the question arises how to distinguish the
types of transfers from one another. For this reason, this Article aims
to examine the issues regarding the definition of the TUPE transfers
with an aim to give a generic description of the TUPE through the
main terminology. The Article goes on to reveal the differences in
the TUPE transfers from other types of transfers. The nub of the
matter is that it is essential for the employers, as well for the courts
and tribunals to clearly understand what kind of transfer is committed
in every single case so that they can provide the necessary level of
protection provided by the UK statues.
Therefore, it is essential to figure out the main terminology used
in the main pieces of legislation regarding the employment
1
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protection. Consequently, this Article addresses issues regarding the
definitions of the ‘transfer of an undertaking,’ ‘undertaking.’
Moreover, this research also answers the question why the Article
does not use the ‘business transfer’ expression and, instead, it sticks
to the ‘transfer of an undertaking’ expression.
Taking into account that the UK case law has elaborated an
approach which forces the courts or tribunals to discuss a wide range
of circumstances of the certain transfer before it can be either qualify
as a TUPE transfer or just a change in ownership, this research has
set an objective to discuss the landmark cases with regard to this
issue. In this way, it can be shown how helpful the statutory
definitions were for the courts to rule the cases while dealing with the
immediate interpretation of these definitions in practice.
Moreover, this Article gives an overview of the differences
between the asset transfers and TUPE transfers. In light of this, care
has been taken to discuss the issues about transfers of so-called
‘assigned’ employees. This has been done with the purpose of
understanding as to whether a physical transfer of assets, especially
the part of it, may be deemed a TUPE transfer, when a part of the
employees whose job is connected with the transferred asset, is also
transferred. This Article also reviews a critical issue on the basis of
which the outcome of any transfer is to be qualified as a TUPE
transfer.
1. The definition of the TUPE transfers and its distinction from
the asset transfers
1.1. Business transfer vs. transfer of an undertaking
This Article will predominantly avoid using the ‘transfer of
business’ expression unless it is used with the aim to describe
specifically any type of commercial activity. The point is that the
term ‘business’ has more meaning of a ‘commercial enterprise.’1 So,
1
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this Article will mostly stick to the ‘transfer of an undertaking’
expression, since the term ‘business’ automatically excludes ‘public
organizations’. Accordingly, the employees who work for the public
sector can be ruled out in the case of consuming the ‘business’ term.1
As for the ‘undertaking’ term, it must be admitted that its plain
meaning is also questionable. The nub of the matter is that the
statutes do not define ‘undertaking’. Instead, different interpretations
have been suggested in Employment law. What is more, sometimes
they even contradict each other. However, as demonstrated below, it
better describes all types of transfers of economic entities subject to a
relevant transfer under the TUPE Regulations 2006.
Thus, an interesting fact is that the co-authors of research work
on transfers on undertakings are in disagreement with regard to the
definition of ‘undertaking’ in different chapters of the same book. To
make things worse, they even disprove one another. Hence, in the
first chapter Napier advocates the approach that ‘undertaking’ should
be considered in wider terms than ‘business’, as the latter excludes
‘public servants. In contrast, Henderson claims that the terms
ʻbusiness, undertaking or partʼ are sub-categories of an economic
entity which, in its turn, is the same as an economic unit.2 This means
that Henderson disagrees with Napier, as he observes ‘business’ and
‘undertaking’ as equal sub-categories of an economic entity.
Napier’s approach seems more accurate from the perspectives of
the Oxford dictionary, as the ‘business’ term is perceived as
‘commercial activity,’ whereas the ‘undertaking’ term equals to
‘enterprise.’3 In brief, it should be concluded that possibly the first
version could be more plausible because the only exclusion which is
made in the TUPE Regulation concerns the public sector. This means
1
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that the term ʻundertakingʼ should not include public organizations.
Putting aside the debate over the linguistic explanation of the
word ‘undertaking’, it becomes essential to clarify its nature.
Fortunately, this has been already clarified through the case law.
Hence, in conformity with the ECJ’s case law, the UK case law1 has
established that there can be two criteria for the answer to the
question as to when a particular entity amounts to an undertaking;
the first question asks if there is a ‘stable and discrete economic
entity’, and
The alternative version asks whether the entity is ‘sufficiently
structured and autonomous’.2
Even so, there will always be a space for controversy regarding
this issue, as there is no clear-cut answer either in the statutes or
common law. Furthermore, in common law, this term is explained by
some other keywords, such as ‘stable’, ‘discrete’, ‘sufficiently
structured’ and ‘autonomous’ which, by themselves, can leave an
ample space for interpretation.
In conclusion, the TUPE Regulations need to be amended on the
part of the definition of the ‘undertaking’ term, as it has caused a
controversial academic discussion, as well as uncertainty in common
law. Thus, it is advised for the Armenian legislature to draft the
relevant clauses in such a way, so they prevent any misunderstanding
of the main terminology.
1.2. Can a single employee’s work be an ‘undertaking’?
It is theoretically possible for the TUPE Regulations 2006 to
apply if only one employee is subject to contracting-out or, say,
outsourcing.3 This approach appeared in the ECJ’s case law as well.4
1
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However, this position was gradually subsided1 before the TUPE
Regulations 2006, s 2(1) came about to state that a reference to
‘organized grouping of employees’ shall include a single employee.2
Therefore, a transfer of a single employee from one person to another
can result in a TUPE transfer.
1.3. TUPE transfers vs. asset transfers
To provide effective protection to the workforce in the case of a
transfer, it is important to comprehend the detailed analysis of its
statutory definition. This becomes crucial, as, in the event of a TUPE
transfer, employees are granted a large number of rights. For
instance, employees obtain the right to bring an action of unfair
dismissal if the dismissal is connected to the transfer, or the changes
in the contracts of services if because of the transfer, become more
difficult even with the consent of the employees.3 Conversely, the
employees do not enjoy the same level of protection in the changes in
ownership through take-overs. Consequently, it is vital to distinguish
the TUPE transfers from other transfers of shares.
Although the TUPE Regulations 2006 defines the ‘transfer’
concept, the definition is formulated in a way which has forced both
the courts and the academics to reveal additional criteria for its
determination. Hence, with a reference to the case law,4 McMullen
states that a mere asset sale, without more, does not result in a
transfer of an undertaking.5 He also goes on to conclude that while
examining a case of a transfer it is necessary to figure out whether:
1) items other than mere assets are sold,
1

See Case C-13/95 Ayse SՖzen v Zehnacker GebՊudereinigung GmbH
Krankenhausservice and Lefarth GmbH (Joined Party) [1997] 1 C.M.L.R. 768.
2
The Transfer of Undertakings (Protection of Employment) Regulations 2006, s
2(1).
3
Meade and Baxendale v British Fuels Ltd [1996] I.R.L.R. 541.
4
Case 24/85 Spijkers v Gebroeders Benedik Abattoir CV and Another [1986] 2
C.M.L.R. 296.
5
John McMullen, Business Transfers and Employee Rights (4th edn, Butterworths,
2000), 5/3.

338

2) work in progress is transferred,
3) goodwill and/or the trade name are transferred,
4) customers are adopted by the transferee company.1
Sometimes it can be tricky to decide as to whether the protection
is applicable for the employees when the transfer is limited to the
assets solely. At this point, care has been taken to figure out as to
whether the mere transfer of assets can end up in a transfer of an
undertaking. A remarkable case which answers this question was
held by the UK courts in 1972. It was ruled that an asset transfer not
necessarily amount to a business transfer. This approach is still
applicable under the new piece of legislation passed in 2006. It also
must be remembered that while determining as to whether there is a
legal transfer it should be noted that no nexus between the transferor
and the transferee is required.2
For example, in Woodhouse v Peter Brotherhood Ltd,3
Woodhouse’s employer who made diesel engines sold its factory to
another company. Because then Woodhouse was working on the
completion of some engines, he was kept as an employee to finish his
work. After being dismissed Woodhouse could not be reinstated, for
the court held that there was a mere transfer of assets. Indeed, a mere
transfer of assets cannot result in a transfer, as;
1) the transferor of the assets does not assume a sale or transfer
goodwill or business,
2) the transferred asset can be integrated into the buyer’s assets
and may be used in a completely different manner.
For these reasons, it should be inferred that the TUPE could not
be implied in similar cases.
When the question comes to deciding as to whether there is a
1
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TUPE transfer when a company’s assets on the whole or parts are
transferred from one person to another, a logical question arises if a
transfer of a part of an undertaking or business should be deemed a
TUPE transfer. The nub of the matter is that a part of an undertaking
or business can be transferable. Moreover, its transfer may be
separately considered a TUPE transfer, since the TUPE Regulations
2006, s 3 expressly underpins the possibility of a transfer of a part of
an undertaking or business.
Keeping this in mind, it should be answered whether a transfer
of a part of an ‘undertaking’ can be perceived as an ‘asset transfer’
and, if so, how it should be distinguished from a TUPE transfer. At
this point, it is of high importance to remember the statutory
definition of the ‘relevant transfer’. The TUPE Regulations 2006
require that the ‘economic entity retain its identity’. Also given the
fact that the same rule lays down the possibility of a ‘part of an
undertaking’ as a ‘relevant transfer’, it can be summarized that the
transferred ‘part of an undertaking’ can be regarded as an ‘economic
entity’ on its own. This means that a part of an undertaking must be
transferred with its structure alongside possible assets which are at its
disposal and which are necessary for its operation. Nevertheless, the
findings by the court in Woodhouse v Peter Brotherhood Ltd,1 which
may be tricky from the perspectives of this general rule, will still be
applicable for the distinction of an asset transfer from a TUPE
transfer.
In the event of a transfer of a discrete part of an undertaking,
another question which may arise is the identification of the
transferable employees. This becomes more challenging, when the
potentially transferable employee’s job responsibilities do not require
him/her to perform the job immediately within the structure of the
transferred part of an undertaking as a discrete structural division. To

1
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find out the answer to this, the case law1 has established some
practice when these employees are required to be considered
‘assigned’ to the transferring part is contingent.2 However, before
making a decision the court or tribunal must find answers to these
questions: what is the proportion of the employee’s work to be done
in the transferred section,3 what is the value of that job, and what is
the employee’s position?
Further to the ECJ’s precedents,4 an opinion was expressed that
an employee can be considered ʻassignedʼ if s/he is ‘almost
exclusively’ engaged on work for the transferred part of an
undertaking. Nevertheless, at present, this opinion is modified. Thus,
an employee may still be ‘assigned’ to the transferred undertaking
even if s/he does not spend the substantial part of his/her work for it.5
In order to find out if there is an employee may have protection
under the TUPE regulations, it is essential to comprehend what is the
definition of the employment relationship. In Botzen v
Rotterdamsche Droogdok Maatschappij BV,6 the ECJ found that ‘an
employment relationship is essentially characterized by the link
existing between the employee and the part of the undertaking or
business to which he is assigned to carry out his/her duties’.7 In the
meantime, it was established that a key feature of employment is the
relationship which is established between an employee and the
business they are employed in rather than the person whom they

1

See Duncan Web Offset (Maidstone) Ltd v Cooper [1995] IRLR 633, EAT.
John Bowers, Employment Law (8th edn, Oxford University Press, 2009) 455.
3
See Haulbridge Ltd v (1) Rayner and (2) The Secretary of State for Industry
EAT/477/97, 20 February 1998.
4
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[1986] 2 C.M.L.R. 50.
5
Buchanan-Smith v Schleicher & Co. International Ltd [1996] I.C.R. 613.
6
Case 186/83 Botzen v Rotterdamsche Droogdok Maatschappij BV [1986] 2 CMLR
50.
7
ibid.
2

341

work for.1
2. Common types of the TUPE transfers
Before discussing any issue about the employment protection in
the case of transfers of undertakings, the need arises to reveal its most
common types, which assume a transfer of employees from one
person to another. This will give a chance to distinguish the TUPE
transfers from other types of transfers where the employees do not
enjoy the same level of protection, as in the case of TUPE transfers.
Firstly, the Employment Rights Act 1996, Schedule 1 lays down
a case of employees’ transfer from one employer to another even if
there is no formal transfer of business between the former and the
new employers.
Secondly, there can be a sale of the share capital of an
employing company. In this case, formally the company may remain
the same since no change of corporate personality occurs.2 However,
this may change the governance policy in every aspect of the
company’s activity, which, in its turn, will influence employees.
There can be other kinds of disposition as well. An example of
this can be the transfer of undertakings by contracting out of
services.3
2.1. Take-overs by the acquisition of share capital
As it is clear from the Employment Rights Act 1996 and the
Transfer of Undertakings (Protection of Employment) Regulations
2006, as well as the Collective Redundancies and Transfer of
Undertakings (Protection of Employment) Regulations 2014
(altogether the TUPE Regulations throughout the text), a mere takeover by acquisition of a company’s share capital is not considered a
transfer of an undertaking, business or part of an undertaking or
1

John Bowers, Simon Jeffreys, Brian Napier, Fraser Younson, Patrick Elias,
Transfer of Undertakings (Sweet & Maxwell, 1998) A2/27.
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See Salomon v Salomon & Co Ltd [1897] AC 22.
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business. The nub of the matter is that in these cases the identity of
the economic entity is retained.1
Meanwhile, it must be taken into account that the wording
between Article 1.1(a) of the Directive and the TUPE Regulations
2006 is different. Chiefly, the latter does not state that a transfer must
be ‘to another employer.’ It just envisages that a transfer must be ‘to
another person.’ At this point, DTI’s (Department for Business
Innovation & Skills) guidelines can be helpful to spread light on the
issue. Thus, the DTI’s relevant guide2 specifies that ‘the identity of
the employer must change’ if a relevant transfer under s 3(1) (a) is to
take place. With reference to ECJ’s case law,3 sometimes it is also
formulated that a transfer of undertaking occurs wherever there is a
change in the legal ownership.4 It is also added that a simple change
in the shareholders of an organization is not a transfer.5
In conclusion, these Regulations do not contain any specific
rules on employment protection related to the change in share
ownership. This, however, needs to be conceived as a general rule,
because the UK common law has modified this approach.6 In greater
detail, in Milam v The Print Factory (London) 1991 Ltd,7 the tribunal
found that the TUPE Regulations should have covered the share
transfer of the employer. The point is that two companies entered into
a share sale agreement and both of them went into separate
1

The Transfer of Undertakings (Protection of Employment) Regulations 2006, s
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2
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administrations. The purchaser, however, was saved, as it was taken
over by a third company.
As it can be seen form this case, Milam who was employed the
seller was dismissed and made a claim. The tribunal concluded that
the employee should have been protected under the TUPE
Regulations, as after taking over the purchaser, the new buyer’s
decisions management decisions have gone much further than ‘a
simple shareholder would have done following a simple sale or….a
parent company of a subsidiary would have done in similar
circumstances’.1 Nevertheless, this reasoning was rejected by the
House of Lords, but the outcome of the tribunal’s decision remained
the same. Particularly, Lord Justice Moses stated that the sale
agreement had resulted in a TUPE transfer, although the mere fact of
control by a parent company of its subsidiary is not a TUPE transfer.2
Indeed, a number of evidential indications need to be identified, so
that, in combination, the court or tribunal is able to establish that
there was a ‘relevant transfer’. This becomes especially important,
because piercing the corporate veil is permissible in very limited
circumstances.3
This means that even the first main question which should be
established by the courts or tribunals requires a sound consideration
of the facts of the case. In its turn, this comes to demonstrate that
further improvement of the statutes is necessary on part of the
definition of the ‘relevant transfer’ term. This will also help the
courts and tribunals avoid lifting the corporate veil, which they
sometimes have to do in these cases, although they are not eager to.4
Despite this, any change of the majority shareholder may affect
employees. As a consequence, this kind of development is important
for employees, as they will need to have proper knowledge on how to
1
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protect themselves in the event of dismissal due to such variations at
the workplace.
It is no secret that the replaced shareholder may pursue a drastic
change in the workforce. For this reason, it is necessary to understand
the measures which employees may undertake for their protection. At
this point, it is difficult to find any specific rules in statutes regarding
the TUPE, which are directly related to unfair dismissal arising out of
the change of the shareholder.1 In spite of this, some reputable
scholars are convinced that the rules of the TUPE Regulations2
regarding unfair dismissals are still helpful.
On the other hand, case law regarding ‘a relevant transfer’3 may
still be useful for the cases attributable to the take-overs through a
change in ownership. In particular, this case law will allow
employees to be protected from unlimited discretion of the employer
of the terms of employment through makings contracts with
employees.4
The case law has revealed that sometimes two or more
companies may try to avoid the TUPE obligations by entering into
take-over agreements.5 Consequently, it is always important to figure
out the real intention of the take-overs; otherwise, take-overs with the
real intention of the TUPE transfer may violate the employees’
rights.
However, in the Brooks v Borough Care Services and CLS Care
Services Ltd6 case, the court refused to pierce the corporate veil, as it
1

See also Henry v London General Transport Services Ltd EAT/960/97.
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feared such an approach might result in a breach of a fundamental
principle of Corporate law, where a company has a separate legal
personality, distinct from its members.
So, in the event of a take-over, employees will not enjoy the
protection under the TUPE Regulations. They will have to stand for
their rights based on the general rules, such as the ones related to
constructive dismissal, unfair dismissal, and redundancy. This means
that individual employees will have weaker protection than in the
case of a transfer. Neither are employees granted stronger protection
of their collective rights because there is no obligation of consultation
with trade unions or other representatives before the share purchase.1
In the cases of take-overs, the employees who were dismissed by
the so-called ‘transfer’ will be eligible for a claim for unfair dismissal
under the Employment Rights Act 1996, s 96 and 98. Particularly,
this dismissal will be linked to the reasons which fall under the
section 98(2) (c), like that of redundancy or, like some other
‘substantial’ reason2 under s 98(1) (b). As a consequence, the
employees will be granted a right to receive payments. However, if
there was an unfair dismissal, the employees will be awarded the
compensation under the Employment Relations Act 1999. Likewise,
if the new employer decides to change terms of employment as a
result of re-organization, which, in its turn, amounts to a serious
breach of contract, the employee may bring an action of constructive
dismissal.3
From time to time business sales are confronted with sharebased transactions. The similarity between the two cases is that they
both may do not end up being considered TUPE transfers. Moreover,
if the previous may have a chance of qualifying as a TUPE transfer,
1
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the latter is consistent and cannot be a TUPE transfer at all. If these
two cases are not TUPE transfers, then the status of employees, either
way, will not be affected.1
An employee can turn down to the transfer to the new employer.
This right does not prejudice the employee’s right to resign and claim
constructive dismissal. If the employee objects to the transfer and the
deal continues, as well as the employee, does not resign, the contract
will be treated as being frustrated.2
In general take-overs and mergers, irrespective of their legal
form, involves a change in management structure and the
introduction of a new management team to run the employing
organization.3 However, under the UK law, there has been a
separation of the legal nature between a take-over and a transfer.
There was an attempt, nevertheless, to extend the TUPE Regulations
2006 to the cases of take-overs. The parliament, however, did not
approve that bill.4 This separation on paper may better work for a
country with codified law system.
2.2. Mergers
Although it has been suggested that the identity of a company is
not retained if it is integrated into another operation,5 the case law has
revealed an opposite outcome. Thus, in Farmer v Danzas (UK) Ltd,6
it was established that Farmer was specialized in leasing lorries,
ensuring and maintaining them, as well as employing drivers.
According to the case, Farmer’s business was to provide vehicles and
1
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drivers to Danzas, so that the latter could serve its customers by
providing transport services. Since Danzas decided to change its
location, Farmer was offered a job as a terminal manager at Danzas’s
new premises. As after accepting the offer, not only was Farmer
employed by Danzas, but also all Farmer’s former employees were
transferred to Danzas. In the meantime, Farmer’s logo was erased
from the vehicles as a consequence of a closedown of Farmer’s
business.
In such circumstances, the tribunal found out that after the
integration of Farmer’s business into a new enterprise, the identity of
the former business was not retained. Consequently, the tribunal
concluded there was no transfer under TUPE. However, the
Employment Appeal Tribunal disagreed by stating that TUPE still
applied. Mainly, it was discovered that there should be flexibility for
the company to integrate into a new business. Moreover, since the
employees kept up doing the same activity by serving Farmer’s
clients, there was no interruption of activities. Taking into account
the abovementioned case, it is necessary to stipulate a definition of
mergers and their distinctions from a TUPE transfer.
3. Retention of the identity of the employer
As the analysis shows, common law does not provide a precise
answer to the question when there is a change in the identity of the
employer.1 Let alone Woodhouse v Peter Brotherhood Ltd; there was
found no other case which explains the change of the identity of the
employer. This means that the courts and tribunals must follow the
regulations under the statutes and this case unless the circumstances
would force them to depart from this ruling. Eventually, the issue of
the modification of the employer should be decided on a case-by-case
basis by the statutory definition and common law principles.
Another question which employees need to discuss before they
1
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bring an action is the identification of the respondent where the
employer operates through several interconnecting companies.
Within this kind of structure, the decision-making power might have
been vested in one specific company. The latter may own the power
of resolving the disputes with the employees of all interconnecting
companies. So, this company will not technically be the person who
the action should be taken against.1
In summary, it can be concluded that the UK statues have some
uncertainty about the essential terminology. Although the common
law has developed and further clarified the nature of the
‘undertaking’, it needs further clarification. Moreover, both the
statues and the common law have not established a clear difference
between a TUPE transfer and, for instance, take-overs. So, the courts
will have to examine many other circumstances of each case in order
to be able to determine if the examined case results in a TUPE
transfer. This may become more difficult due to the restrictions for
the courts to pierce the corporate veil in limited circumstances.
Therefore, any attempt for a potential legislature to borrow the UK’s
practice must be conducted carefully, in particular for a country with
a codified law system. The possible draft law should give a detailed
description of differences of the main terminology, as well as
implement the position elaborated by the common law into legal
norms. In this way, the potential legislature may have the least
statutory base.
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GENERAL LEGAL CHARACTERISTICS AND
FEATURES OF OBLIGATORY ACTION
Tigran Markosyan1
Lilit Petrosyan2
Administrative justice is deemed to be comparatively the
"youngest" and at the same time one of the least studied law fields
not only in the Republic of Armenia but also in the whole post-Soviet
region. From this perspective, administrative actions are not
exclusions either.
The submission of administrative action is the jural fact, after
which the administrative litigation process “being in passive state”
before that, launches and starts proceeding, including the relevant
legal consequences. The submission of administrative action is the
stimulus and motive power, which “puts into action” the
administrative litigation process3.
It should be emphasized that in comparison with civil procedure
all types of administrative actions are prescribed in the legislation.
Specifically, the 66-69 articles of current code of Administrative
Procedure of the Republic of Armenia4 define the administrative
actions, which can be filed in Administrative Court. The stipulated
actions are the action for challenging the administrative act,
necessary action, action for the performance of a certain action and
1
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action for recognition.
According to the 67th article of the Administrative Procedure
code- based on the obligatory action a person can ask to adopt the
administrative act, which has been declined by the administrative
body. In other words, the essence of the required action is to force the
administrative body to adopt the favorable administrative act which
the administrative body refused to adopt.
Furthermore, the mandatory precondition allowing to file this
action to the Administrative Court is defined in the Administrative
Procedure code, based on which, a person can file an obligatory
action in the Administrative Court if prior to applying to the Court he
has requested the administrative body to adopt the favorable
administrative act and his request was declined.
The discussed precondition has been considered in different
judicial decisions of the Administrative Court. Thus, the
Administrative Court of the Republic of Armenia, having examined
the claim on forcing the administrative body to register the citizen’s
rights towards the land, found that the filed action cannot be deemed
as an obligatory action since the administrative body has not declined
the citizen’s request in this particular case1. Later this position was
elaborated in the decisions of the Administrative Court of Appeals.
The Court found, that it is obvious from the text of the
Administrative procedure code, that in order to file an obligatory
action the person should have prior applied to the administrative
body and been refused2.
It is worth to mention that the obligatory action also includes the
request to challenge the administrative act by which the
administrative body refused to adopt the plaintiff’s favorable
administrative act. In the described case we deal with a non-seperate
1
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action for challenging the administrative act. By the way it is not
obligatory to include such a separate claim in plaintiff’s obligatory
action.
The obligatory action is automatically directed against the
administrative act based on which the administrative body declined
the plaintiff’s claim and in that respect a non-separate action for
challenging the administrative action is always connected to the
obligatory action1. Moreover, if the Administrative Court satisfies the
claim based on the obligatory action, it obliges the administrative
body to adopt the favorable administrative act which was expected2.
We are inclined to believe that there is no necessity to file a
separate claim for challenging the administrative act, since in that
case there is no need to protect the persons rights.
Examining the general characteristics of the obligatory action it
should be mentioned, that at first the question whether a separate
claim for challenging the administrative action should be filed along
with the obligatory action, raised certain issues among the
practitioners.
That is the reason why the second code of
Administrative Procedure3 defined, that the obligatory action
includes the request to eliminate the administrative act adopted by the
administrative body which was directed to refusing the plaintiff’s
request.
Summarizing the above mentioned, we would like to state, that
when examining the case based on the obligatory action the
Administrative Court should take into account the tight bond between
the obligatory action and the action for challenging the administrative
1
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act and in a case, where action for challenging the administrative act
is missing the obligatory action should not be accepted by the Court.
In this respect, the following case of Administrative Court
practice should be discussed. The Administrative Court examining
the person’s claims to eliminate the Yerevan Municipality’s
29.04.2014 N 04/Վ-472 decision and to oblige the Municipality to
adopt a relevant decision, in 17.12.2014 decided to terminate the case
partially-related to the obligatory action. The Court’s reasoning was
based on the fact that the mandatory precondition for filing an
obligatory action is the refusal of the plaintiff’s request by the
administrative body, but in this case, the Municipality did not refuse
to adopt the expected administrative act.1 Although the Court’s
finding is well reasoned and it generally derives from the essence of
obligatory action, the Court continued examining the case based on
the action for challenging the administrative act, which in our view is
not acceptable since the obligatory action cannot be separated from
the action for challenging the administrative act.
The next question which is essential when analyzing the
obligatory action is related to the claim deriving from this action. It
should be noted, that when filing an obligatory action, the claim to
oblige the administrative body to adopt the favorable decision should
derive from and correspond to the legislation and jurisdiction of the
administrative body and what is more important it should not violate
other people’s rights2. This issue was addressed by the
1
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Administrative Court of Appeals of the Republic of Armenia. Thus,
the Court stated. “An obligatory action can be filed against an
administrative body, which has the competence to adopt the
requested administrative act. Moreover, the requested administrative
act should be legal and should not violate other’s rights. In other
words, when filing an obligatory action, the plaintiff should not only
pursue the goal to reach to the adoption of the favorable
administrative act, but also pursue the elimination of the
consequences not beneficial for him, which is only possible by
forcing the competent administrative body”.1
During the short period of applying the obligatory action
practice, specific issues were raised related to the decision made by
the administrative body based on which the latter declined the
plaintiff’s request.
The question is whether the decisions on suspension or
termination of administrative proceedings can be deemed as
administrative acts refusing to adopt the favorable administrative act
and be the basis for filing an obligatory action.
Though there are different contradicting opinions concerning
this question, we are inclined to believe, that only the refusal of
requested administrative act, which concludes the administrative
proceedings, can be the ground of filing the obligatory action.
It should be mentioned, that the Administrative Court evaluated
the administrative body’s decision on suspension of the
administrative proceedings as an administrative act, which declined
the plaintiff’s request and, consequently the Court found that the filed
action was obligatory action2.
In our opinion in the above mentioned administrative case,
although the plaintiff demanded to adopt an administrative act, the
1
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decision to suspend the administrative proceedings cannot be deemed
as an administrative act by which the administrative body denies the
plaintiff’s request.
Our position is supplemented with the analysis based on the
grounds for suspending the administrative proceedings stipulated in
Armenian legislation on administrative procedure. As a result, we
conclude that the grounds for suspending the administrative
proceedings are grounds which create barriers for the proceedings to
proceed, and only the elimination of these grounds can cause the
continuation of administrative proceedings. Besides, when the
decision on suspending the administrative proceedings is being
adopted, and the ground for which that decision is adopted eliminates
the administrative proceedings restarts.
Summarizing the above-mentioned findings, it can be asserted
that the decision on suspending the administrative proceedings does
not decline the adoption of the requested administrative act, but
rather delays the adoption or refusal of adopting the administrative
act till the elimination of ground for suspension.
It has to be mentioned that a person is not deprived of the
opportunity to challenge the decisions on suspending or terminating
the administrative proceedings, since an administrative body could
have wrongly applied or interpreted the grounds for suspension or
termination1. In any case that decisions cannot be regarded as
decisions refusing to adopt the requested administrative act also
because if the claim of obligatory action is satisfied, the Court
obliges the administrative body to adopt the requested and denied
administrative act, nonetheless in this case that kind of administrative
act is missing.
The next issue connected with the application of the obligatory
1
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action is the following- whether a person can file an obligatory action
also in the case, when the administrative body does not refuse to
adopt an administrative act but adopts another administrative act in
its competence, which for the person is still not favorable.
In our opinion taking into account the Germany’s experience1 in
this respect, a person should be given an opportunity to file an
obligatory claim also in the case, when he wants the administrative
body not to adopt a certain administrative act but to consider his
request once more and to properly evaluate the facts of his case and
apply the law. In the discussed case a person also pursues the
adoption of the administrative act, since if the Court satisfies his
claim of an obligatory action, the administrative body will once more
adopt a decision but taking into account the Administrative Court’s
findings on the case.
Summarizing general legal characteristics and features of the
obligatory action it can be concluded.
1) The mandatory precondition allowing to file the obligatory
action should be met, that is a person can file an obligatory action in
the Administrative Court if prior he has requested the administrative
body to adopt the favorable administrative act and his request was
declined.
2) The obligatory action includes the request to eliminate the
administrative act adopted by the administrative body which was
directed to refusing the plaintiff’s request. Therefore the
Administrative Court should take into account the bond between the
action of challenging the administrative act and the obligatory action.
3) The request deriving from the obligatory action to force the
administrative body to adopt an administrative act should derive from
the authorities of that administrative body, should comply with the
law and not violate other’s rights.
1
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4) The decisions made during the administrative proceedings,
such us the decisions about suspending or terminating the
administrative proceedings, cannot be deemed as administrative acts
which deny adopting the favorable administrative act and be a ground
for filing an obligatory action.
5) A person should be ensured with the opportunity to request
the administrative body to examine his case once more and adopt the
requested administrative act.
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SOME CRITICAL REMARKS ON THE JUDGMENT OF THE
EUROPEAN COURT OF HUMAN RIGHTS CONCERNING
THE CASE AYVAZYAN v. ARMENIA
Tigran Grigoryan1
Mher Mkrtchyan2
On 1 June 2017, the European Court of Human Rights (from
now on referred to as “the Court”) delivered its judgment concerning
the application no. 56717/08.3 The applicant was the sister of late
Seyran Ayvazyan who was shot dead by the police officers on 6
March 2006. The applicant argued before the Court, among other
things, that no objective, thorough and independent investigation had
been conducted into Seyran Ayvazyan’s death.
By the decision of 3 October 2006 (from now on referred to as
“the Decision of 3 October 2006”) the investigator of Lori Regional
Prosecutor’s Office, inter alia, refused to institute criminal
proceedings against police officers. The applicant and her sisters
lodged a complaint with the Lori regional prosecutor’s office and
with the General Prosecutor’s Office of Armenia. On 19 January
2007 the General Prosecutor’s Office informed them that there were
no grounds for quashing the Decision of 3 October 2006 since,
following a thorough and objective investigation, the actions of the
police officers had been determined to have been lawful.
1
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Here we would like to make some clarifications on the
procedural requirements which the applicant had to comply with in
order to gain a judicial review of the decision of 3 October 2006.
Thus, Article 263 §§ 1 and 2 of the Code of Criminal Procedure
(hereinafter referred to as “the CCP”)1, in its wording at the material
time, provided that a victim might lodge an appeal with a higher
prosecutor against a decision to terminate criminal proceedings or to
discontinue criminal prosecution within seven days of receiving a
copy of that decision. A refusal by the prosecutor to grant such an
appeal may be contested before a court. As it appears, the applicant
relied on an assumption according to which there was not any time
limit for contesting a refusal by the prosecutor before a court. Further
on, Article 290 §§ 2 and 3 of the CCP, in its wording at the material
time, provided that a suspect, accused, defence lawyer, victim, the
participants in proceedings and other persons whose rights and lawful
interests had been violated were entitled to lodge a complaint,
challenging the refusal of a body of preliminary inquiry, an
investigator or a prosecutor to receive information about crimes or to
institute criminal proceedings, as well as decisions to suspend or
terminate criminal proceedings or to discontinue a criminal
prosecution, in cases prescribed by the Code. The complaint might be
lodged with a court situated in the same district as the authority
dealing with the case within one month of the date on which the
person lodging the complaint had been informed of the refusal or, if
no reply to the complaint had been received, within one month of the
expiry of one month following the date of the complaint being
lodged. As it is evident, Article 263 of the CCP which at the material
time did not stipulate any time limit for bringing a complaint before a
court and which was relied on by the applicant envisaged the
1
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possibility of complaining only a decision to terminate criminal
proceedings or to discontinue the criminal prosecution.
In this respect, it should be noted that in the instant case the
merits of the applicant’s complaint related to the Decision of 3
October 2006 in the part of the refusal to institute criminal
proceedings. In the existence of the abovementioned provisions it
was quite evident that the applicant’s complaint was to be lodged not
in the manner prescribed by Article 263 of the CCP (which provided
an opportunity to lodge complaints only against a decision to
terminate criminal proceedings or to discontinue criminal
proceedings) but in the manner and within time limits prescribed by
Article 290 of the CCP (which stipulated the manner of lodging a
complaint, inter alia, against the refusal of an investigator to institute
criminal proceedings), namely within one month from the date on
which she had been informed of the refusal.
We would here like to refer to the decision of the Court of
Cassation delivered on 23 May 2008 (hereinafter referred to as “the
Decision of 23 May 2008”).1
Thus, in the Decision of 23 May 2008, it was clearly stated that
both the Regional Court and the Court of Appeal had exceeded their
temporal jurisdiction by examining the merits of the complaint of the
victim’s successor. This in itself was sufficient grounds for rejecting
the appeal; however, the Court of Cassation found it necessary –
taking into account, inter alia, the fact that it was called upon to
ensure uniform application of the law – to express a number of
legal positions on the matter, which could provide guidance to
lower courts.
Thus, examining the appeal on points of law in substance, the
Court of Cassation noted that “… there had been no eyewitnesses to
1
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the shooting, other than the police officers. However, not all the
police officers who had witnessed the shooting had been questioned.
In particular, two of the six officers who had been present at the time
of the shooting, namely G. M. and R. M, had not been questioned.
Thus, the investigating authority had failed to secure all the evidence
relating to the incident. As regards those officers who had been
questioned, H. Gri. had been questioned eight days, N.N. - nine days
and A.A. ten days after the incident. No measures had been taken in
the meantime to isolate them from each other. While there was no
evidence to suggest that the police officers had colluded with each
other, the fact that no steps had been taken to minimize such risk
constituted a significant shortcoming in the investigation.
Furthermore, no adequate assessment had been made of the
direction of the bullets fired at Seyran Ayvazyan. In particular, no
reasonable explanation had been determined by the investigation for
the fact that six bullets had been fired at Seyran Ayvazyan from
behind…the investigation into the killing of Seyran Ayvazyan had not
been adequate…”1
Here, it is worth drawing parallels between the Judgment and the
Decision of 23 May 2008. In §§ 80-86 of the Judgment the Chamber
when holding that there had been a procedural violation of Article 2
of the Convention in the instant case indicated some shortcomings in
the investigation which mainly corresponded to those which were
mentioned in the decision of 23 May 2008.
Accordingly, at the domestic level, it was acknowledged by the
Court of Cassation that the investigation in the applicant case had not
corresponded to the Convention standards. However, based just on
the fact that the appeal against the Decision of 3 October 2008 was
brought out of time limits prescribed by the domestic regulations the
1
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Court of Cassation did not have any authorities to eliminate the
Decision of 3 October 2008. In their Observations submitted to the
Chamber on 17 February 2012, the Government of the Republic of
Armenia submitted that the applicant failed to exhaust the domestic
remedies. Particularly, in § 40 of the Observations, it was stated that
“…the Court of Cassation has in fact recognized that there could be
a violation of the applicant’s right. This means that in case the
applicant had met the procedural requirement, i.e., lodged her claim
and appeals within the time-limit prescribed by law, taking into
consideration the conclusions of the Court of Cassation, she would
have the possibility to restore her rights and the Court of Cassation
would not have been obliged to reject the applicant’s complaint on
the ground that it was brought in violation of law”. However, the
Chamber rejected the Government’s above argument based on its
approach expressed in some cases which will be discussed below.
The relevant part of the Judgment reads as follows:
“The Court reiterates that non-exhaustion of domestic remedies
cannot be held against the applicant if, in spite of the latter’s failure
to observe the forms prescribed by law, the competent authority has
nevertheless examined the substance of the claim (see Skałka v.
Poland (dec.)1, Dzhavadov v. Russia2 and Akulinin and Babich v.
Russia3). In the present case, the complaint against the investigator’s
decision of 3 October 2006 was found to have been lodged with the
courts outside the one-month time-limit prescribed by Article 290 of
the CCP. In spite of this, the domestic courts at all three levels of
jurisdiction examined the substance of the above-mentioned
1
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complaint. In such circumstances, the Government’s objection of
non-exhaustion of domestic remedies must be dismissed.”1
Let’s here discuss the particularities of the cases mentioned by
the Chamber and the other ones for establishing the difference from
the instant case and the apparent need of the further clarification and
development of the Court’s case-law.
Here we would like to present the Court’s relevant case-law on
the subject matter. In the case Dzhavadov v. Russia (the case
concerned the alleged violation of Article 10) the Respondent
Government submitted that the applicant failed to exhaust available
domestic remedies. The Respondent Government pointed out that the
Tverskoy District Court of Moscow decided that the applicant's
claims have been submitted out of time. They further stressed that by
failing to comply with the statutory time-limit, the applicant had
deprived the domestic courts of an opportunity to examine the
substance of his claims.
The relevant part of the Court’s judgment, as concerning the
Respondent Government’s above argument, reads as follows:
“The Court observes that both the District and City Courts took
cognizance of the merits of the applicant's claims and rejected them
as unfounded. Their reasoning was not confined to the
compatibility of the applicant's complaint with the formal
requirements [emphasis added]. The Court reiterates that nonexhaustion of domestic remedies cannot be held against the applicant
if, in spite of the latter's failure to observe the forms prescribed by
law, the competent authority has nevertheless examined the
substance of the claim.”2
As it stems from the Court’s above reasoning the principal
1
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ground for rejecting the Respondent Government’s non-exhaustion
argument was the fact that the domestic courts examined the merits
of the applicant’s claims and rejected them as unfounded, i.e. the
Court took the view that even if formal requirements had been met
there would not have been any reasonable prospects for success.
In the case Akulinin and Babich v. Russia (the case concerned
alleged violations of Article 3) the applicants complained about their
ill-treatment in the police station after their arrest. The applicants
complained to the Kuntsevo district prosecutor about their illtreatment but on 22 January 2001 the senior assistant of the district
prosecutor declined to institute criminal proceedings against the
police officers, finding no criminal conduct in their actions. The
applicants failed to complain against the decision of 22 January 2001.
During the proceedings before the Court, the Respondent
Government raised the non-exhaustion argument based on the
applicant’s failure to appeal against the senior assistant prosecutor’s
decision of 22 January 2001 to a higher-ranking prosecutor or a
court. The Court, however, rejected the Respondent Government’s
argument. The relevant parts of the Court’s judgment read as follows:
“…the Court is mindful of the fact that in these circumstances
the applicants still tried to avail themselves of judicial protection.
They complained to the trial court about the police brutality and the
prosecutor’s indifference to their claims. In this connection, the
Court observes that the rule of exhaustion of domestic remedies must
be applied with some degree of flexibility and without excessive
formalism. The Court has already held on a number of occasions that
the rule of exhaustion is neither absolute nor capable of being
applied automatically; for the purposes of reviewing whether it has
been observed, it is essential to have regard to the circumstances of
the individual case.
The Court notes that the domestic courts accepted the
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applicants’ complaint alleging ill-treatment and the inadequacy of
the prosecutor’s investigation of the events in question. Both the
District and City Courts took cognisance of the merits of the
applicants’ claims, inquired of the prosecutor’s office about the
progress of the investigation, examined the reasonableness of the
assistant prosecutor’s decision of 22 January 2001 and based their
conclusions on the findings made in that decision, taking the view
that the assistant prosecutor’s assessment could not be said to be
wrong. The courts’ reasoning was not confined to the compatibility
of the applicants’ complaint with the formal requirements
[emphasis added].”1
It is also evident from the Court’s above judgment that the
crucial factor for rejecting the Respondent Government’s nonexhaustion argument was that the domestic courts when taking
cognizance of the merits of the applicant’s claims found them
ungrounded and their reasoning was not confined to the
compatibility of the applicants’ complaint with the formal
requirements.
In the case Edelmayer v. Austria, (dec.), (the case concerned an
alleged violation of Article 4 of Protocol no. 7 of the Convention)2
the applicant was convicted of putting a person at risk of physical
injury, contrary to Article 89 of the Criminal Code of Austria and
was fined 60-day rates. The applicant did not appeal against the
conviction but the Public Prosecutor’s Office filed an appeal against
the sentence. In the proceedings before the Court, the Respondent
Government submit that the applicant did not appeal against the
criminal conviction. However, the Court noted that the applicant raised
the matter of Article 4 of Protocol No. 7 in his reply to the
1
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prosecutor’s appeal. The appellate court did not reject his complaint
as being inadmissible for procedural reasons but dealt with its
merits, giving him the clear reply that no ground of nullity based on
that provision could be made out. In the light of the appellate court’s
finding that the applicant’s criminal conviction was compatible with
the domestic law interpretation of Article 4 of Protocol No. 7, the
applicant cannot be said to have failed to exhaust domestic remedies
by not appealing himself. As it is again apparent the Court’s
approach was conditioned by the domestic court’s finding that there
is no ground of nullity based on Article 4 of Protocol No. 7 of the
Convention.
Further on, in the case Skalka v. Poland (dec.),1 (the case
concerned alleged violation of Article 10) the Respondent
Government’s argument on the non-exhaustion of domestic remedies
was based on an assumption that the applicant’s lawyer in the
cassation appeal lodged with the Supreme Court in which the
applicant’s lawyer did not raise any complaints which would have
even indirectly invoked a violation of the applicant’s freedom of
expression. The Court rejected the Respondent Government’s above
argument based on the finding that the domestic courts did examine
the case from the freedom of expression angle. Namely, in the firstinstance judgment, the court observed that the applicant, as a citizen,
had a constitutional right to criticize State authorities. However, the
impugned letter had largely exceeded the limits of acceptable
criticism and was directly aimed at lowering the public’s esteem of
the organ concerned. Subsequently, in its judgment given following
the applicant’s cassation appeal, the Supreme Court observed that
the applicant’s abusive letter, referred to and quoted by the
Regional Court, had exceeded the limits of acceptable criticism.
1
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The Government stress that in the case of Skalka v. Poland even if
the applicant might have been considered not to have complied with
some domestic regulations, the domestic courts examined the
substance of the abovementioned complaints and rejected them in
the merits.
Additionally, the Court demonstrated similar approach in the
case Metropolitan Church of Bessarabia and Others v. Moldova,
(dec.)1 (the case concerned alleged violations of Article 6, 11, 13 and
Article 9 taken in conjunction with Article 14 of the Convention)
where the Respondent Government’s non-exhaustion argument the
Court noted that the applicants had applied to the Moldovan Court of
Appeal to obtain recognition for the Metropolis of Bessarabia,
relying on their rights to freedom of religion and freedom of
association and that their appeal had been allowed in March 1997.
Admittedly, the Supreme Court had quashed that decision, holding
that the applicants’ appeal had been lodged out of time (after the
expiry of the statutory time-limit of one month from the date on
which their application for recognition had been filed with the
Government). However, although it had found that the action had
been brought out of time, the Supreme Court had examined the
merits of the applicants’ complaints and had dismissed them as illfounded. Consequently, the applicants had satisfied the
requirement of exhaustion of domestic remedies.
Even in the end of 1980’s in the case Huber v. Switzerland2 the
respondent Government submitted in respect of the then Article 26 of
the Convention that the applicant had not complied with the
conditions of the exhaustion of domestic remedies. In the Respondent
Government’s opinion, after the applicant was remanded in custody,
1
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she failed to file an appeal against her arrest and detention. In this
regard, the Commission noted that in its judgment the Court of
Appeal in fact dismissed the applicant’s complaint under Article 5
para. 3 (Art. 5-3) as being unfounded in the light of the Federal
Court's case-law, rather than declaring it inadmissible as being out
of time. The Commission noted that the Federal Court then
proceeded to state that in any event, in view of its own and the
Court's case-law on the matter, the complaint under Article 5 para. 3
(Art. 5-3) of the Convention would also be unfounded. The
Commission then concluded that the Federal Court in fact dealt with
this complaint in substance and that the applicant had therefore in
this respect complied with Article 26 (Art. 26) of the Convention. As
it is evident from the Commission’s findings again the crucial factor
taken into account was the domestic court’s rulings on the complaints
as being unsubstantiated in their merits.
Additionally, in the case Vladimir Romanov v. Russia1 (the case
concerned alleged violations of Article 3 and Article 6 of the
Convention) the applicant complained that on 22 June 2001 he had
been subjected to treatment incompatible with Article 3 of the
Convention and that the authorities had not carried out an effective
investigation of that incident, which amounted to a breach of Article
13 of the Convention. At the domestic level the assistant of the
Ivanovo Regional Prosecutor carried out an inquiry. On 3 July 2001,
he issued a report, refusing to institute criminal proceedings as there
had been nothing criminal in the authorities’ actions. During the
proceedings before the Court, the Respondent Government raised the
non-exhaustion argument based on the applicant’s failure to appeal
against the assistant prosecutor’s decision of 3 July 2001 to a higherranking prosecutor or a court. The Court, however, rejected the
1
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Respondent Government’s argument. The relevant parts of the
Court’s judgment read as follows:
“The Court observes that the domestic courts accepted the
applicant’s complaint of alleged ill-treatment and inadequacy of the
prosecutor’s investigation of the events in question. Both the District
and Regional Courts took cognizance of the merits of the applicant’s
claims, examined the reasonableness of the prosecutor’s decision of
3 July 2001 and based their conclusions on the findings made in that
decision, considering that the assistant prosecutor’s views could not
be said to be wrong. The courts’ reasoning was not confined to the
compatibility of the applicant’s complaint with the formal
requirement.”1
Concluding the Court’s approach in all the above-mentioned
cases, we would like to summarize some conclusions:
In all cases domestic courts examined the applicants’
complaints in merits and rejected them in substance;
The findings of the domestic courts were not conditioned by the
fact that the formal domestic requirements had not been met;
In all cases when holding that the applications should not be
declared inadmissible for non-exhaustion of domestic remedies the
Court gave a great importance to the fact that even if the relevant
formal requirements had been met the complaints would not be
granted in substance.
The exceptional nature of the instant case and the very need
for clarifying the principles outlined in the existing case-law
As it is evident from the comparative analyses between the
instant case and the other ones mentioned above the circumstances of
this one differ from the others. The core difference lies in the fact that
1
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in the instant case there exists a final judicial act in which the
violation of the procedural limb of Seyran Ayvazyan’s right to life
was acknowledged. In all cases where the Court applied its
abovementioned approach regarding non-exhaustion of domestic
remedies, there was not any case where domestic courts
notwithstanding the failure to comply with domestic requirements
granted the applicants’ complaints in substance. In all that cases
the wording of the Court’s decisions or judgments leads a
reasonable observer to a conclusion that the primary factor taken
into account by the Court is the fact of rejection of the applicants’
complaints in substance.
One can interpret the logic of the Court’s abovementioned
approach in a way which assumes that a Contracting Party should not
refer to the non-exhaustion argument if at the domestic level the
merits of applicants’ complaints have been rejected in substance. In
other words, a Contracting Party should not refer to the nonexhaustion argument because even if relevant formal requirements
were met, the fact that domestic courts have examined the complaints
in substance and rejected them, is a vivid indicative that no
reasonable prospects for success for the applicant would be at the
domestic level. The need for clarifying the principles outlined in the
existing case law is needed by the fact that formula applied in the
instant case leaves a lacuna in its interpretation. It is not clear
whether the Court took into account just the fact of the examination
of the applicant’s complaints in substance or the other factors were
also taken cognizance. The Court’s wording especially in the cases
mentioned above, namely Dzhavadov v. Russia, Vladimir Romanov v.
Russia, Edelmayer v. Austria, Akulinin and Babich v. Russia, in
particular, the statement “…the courts’ reasoning was not confined
to the compatibility of the applicant’s complaint with the formal
requirement…” In the instant case, the sole and just reason for the
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rejection of the applicant’s complaints was her failure to comply with
formal requirements. In this regard it is quite obscure whether in
cases, where the domestic courts’ reasoning (relating to the rejection
of the applicant’s complaints) was confined to the compatibility of
the applicant’s complaint with the formal requirement, just the fact of
the examination of applicants’ complaints is sufficient for rejection of
non-exhaustion argument.
The principle of subsidiarity which is one of the key principles
of the functioning of the Court implies that the European Convention
system for the protection of human rights is intended to be subsidiary
to national systems safeguarding human rights.1 The Court has
continually established that: “States are dispensed from answering
before an international body for their acts before they have had an
opportunity to put matters right through their own legal system.2
Summarizing, we stress that the need for clarifying and further
development of the principles of the Court’s existing case law is
obviously needed taking into account the exceptional circumstances
of the instant case. The application of the principle that “nonexhaustion of domestic remedies cannot be held against the applicant
if, in spite of the latter’s failure to observe the forms prescribed by
law, the competent authority has nevertheless examined the
substance of the claim” in all the cases mentioned above was
justified as even if relevant domestic requirements were met it would
not give any reasonable prospects for success because the applicants’
complaints were rejected in substance at the domestic level.
However, the automatic application of that principle to the
circumstances of the instant case raises some issues which are in need
of clarification and further development.
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Based on the abovementioned, we are on the point of view that
the Grand Chamber should clarify the principle applied in the instant
case when rejecting the Government’s non-exhaustion argument. In
particular, the Court’s case law should be developed, and it should be
established that the rejection of any complaint solely on the ground
of non-compliance with domestic formal requirements leads to nonexhaustion of domestic remedies. In this regard, the formal
examination of any claim for other reasons (in the instant case it was
the ensuring of uniform application of law) should not be taken into
consideration.
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RIGHT TO DEVELOPMENT:
KEY CONCEPTS AND OUTLOOK
Ani Simonyan1
One of the most highly debated aspects of contemporary
International law doctrine is the concept of Right to Development.
The Right to Development is an important but highly controversial,
third-generation human right. It was first articulated in the 1970s and
formally pronounced in 1986 in the Declaration on the Right to
Development passed by the United Nations General Assembly (146
votes in favour, 1 against (USA) with 8 abstentions (Denmark,
Finland, Federal Republic of Germany, Iceland, Israel, Japan,
Sweden and the United Kingdom)). Article 1 of the Declaration on
the Right to Development defines:2
The right to development is an inalienable human right by which
every human person and all peoples are entitled to participate in,
contribute to, and enjoy economic, social, cultural and political
development, in which all human rights and fundamental freedoms
can be fully realized. The human right to development also implies
the full realization of the right of peoples to self-determination, which
includes, subject to the relevant provisions of both International
Covenants on Human Rights, the exercise of their inalienable right to
full sovereignty over all their natural wealth and resources.
The Declaration proclaims that the Right to Development has
both international and national dimensions.3
The Right to
Development emerged in the post-colonial era of the 1960s, and in
the context of the developing countries demand reforms in the
international economic rules and policies. Developing countries
1
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attributed the causes of their economic under-development to the
developed countries, most of which were the former colonial powers.
For these historical and political reasons, the developed countries of
the North were opposed to the concept of the Right to Development
from the very beginning.1
Since the Declaration on the Right to Development was adopted
in 1986, international lawyers have expressed concern about a variety
of theoretical and technical aspects of the Right to Development.
While not challenging the concept or drawing into doubt its value
and validity as a human right, these concerns around such questions
as what is the exact substance of the Right to Development, who are
the beneficiaries of the Right to Development, and finally how can it
be implemented within and by the human rights program. Some legal
observations were made on the substance and contents of the Right to
Development. A distinction was made, on the one hand, between the
interdependence and interrelationship of all human rights, including
the Right to Development, and consequent demand for respect for
human rights in the development process and, on the other hand, the
separate contents of the Right to Development. It was said to be
necessary, about the latter category, not to confuse a human right
with the status and rules of international economic order which was
an area traditionally assigned to inter-State relations, even though
that order might favor one group over another.
Nevertheless, it was pointed out that the international
community had an obligation to intervene and correct obstacles to the
Right to Development to the degree that they could be clearly and
specifically identified. Additional obstacles mentioned included
massive and flagrant violations of human rights and threats of war
and of continued damage to the environment.2
In this context, the study of the international dimension of the
1
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Right to Development is very necessary, because, firstly the Right to
Development emerged as a realm of international law. However, the
legal position and nature of the Right to development in international
law is highly controversial as the Declaration being a resolution of
the General Assembly, does not enjoy a legally binding effect.1
Moreover, secondly, the international dimension of the Right to
Development faces significant challenges, such as its collective
dimension as a human right and lack of consensus between
developing and developed countries in the UN working group over
its implementation. The critics of the Right to Development concept
argues that collective right cannot be a human right because for a
human right one needs to be a human being.2 Thirdly, the declaration
of the Right to Development emphasizes the duty of international
cooperation:
States have the right and the duty to formulate appropriate
national development policies that aim at the constant improvement
of the well-being of the entire population and of all individuals, by
their active, free and meaningful participation in development and in
the fair distribution of the benefits resulting from that place.
States must take steps, individually and collectively, to
formulate international development policies to facilitating the full
realization of the right to development. 3
Relating to the beneficiaries of the Right to development,
objections were raised to States as beneficiaries because a State could
not by definition be the subject of a human person as the central
subject of development. Further difficulties of a legal nature were
brought up in connection with the identification of the contents of
individual’s right to development. Apart from the realization of
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individual rights in the civil, cultural, economic, political and social
fields which are integral to the Right to Development, the exact
substance of an implementable individual right to development could
not, it was said, be easily discerned.1
Another key point of the concept of the Right to Development is
who the duty holders are under the right?
There are a variety of duty holders under the declaration of the
Right to Development. The primary focus of the Declaration is upon
the duties if States, at both national and international levels.
However, there is also an important individual dimension. 2
Article 2 (2) refers that all human beings have a responsibility
for development, individually and collectively, taking into account
the need for full respect for their human rights and fundamental
freedoms as well as their duties to the community, which alone can
ensure the free and complete fulfillment of the human being, and they
should, therefore, promote and protect an appropriate political, social
and economic order for development.
It is worth recalling that other human rights documents integral
to an understanding of the Declaration of the Right to Development,
such as the Universal Declaration and the preambles of both human
rights covenants, also place duties on individuals.3
However, as Article 3 (1) affirms that states have the primary
responsibility for the creation of national and international conditions
favorable to the realization of the right to development. Within a
given national jurisdiction, the fundamental responsibility for
development lies with each national government, which includes:
Article 2 (3) States have the right and the duty to formulate
appropriate national development policies that aim at the constant
improvement of the well-being of the entire population and of all
1
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individuals, by their active, free and meaningful participation in
development and in the fair distribution of the benefits resulting from
that place.
Article 5 States shall take resolute steps to eliminate the massive
and flagrant violations of the human rights of peoples and human
beings affected by situations such as those resulting from apartheid,
all forms of racism and racial discrimination, colonialism, foreign
domination and occupation, aggression, foreign interference and
threats against national sovereignty, national unity and territorial
integrity, threats of war and refusal to recognize the fundamental
right of peoples to self-determination.
Article 6 (3) States should take steps to eliminate obstacles to
development resulting from failure to observe civil and political
rights, as well as economic social and cultural rights.
Article 8 (1) States should undertake, at the national level, all
necessary measures for the realization of the right to development
and shall ensure, inter alia, equality of opportunity for all in their
access to essential resources, education, health services, food,
housing, employment and the fair distribution of income.
Article 8 (2) States should encourage popular participation in all
spheres as an important factor in the development and in the full
realization of all human rights.
Article 10 Steps should be taken to ensure the full exercise and
progressive enhancement of the right to development, including the
formulation, adoption, and implementation of policy, legislative and
other measures at the national and international levels.
Several of the obligations mentioned in Declaration also
specifies collective obligations of the States. As like:
Article 7 All States should promote the establishment,
maintenance and strengthening of international peace and security
and, to that end, should do their utmost to achieve general and
complete disarmament under effective international control, as well
as to ensure that the resources released by effective disarmament
measures are used for comprehensive development, in particular that
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of the developing countries.
Also, the Declaration underlines the importance of duties of
other entities, such as intergovernmental and non- governmental
organizations, as well as transnational corporations.
Another key point of the Right to Development is the question
of enforcement of the right. Dr. Felix Kichmeier focused on what full
implementation of the Right to Development may entail. So, he said
the biggest fear of developed countries that it could be seen as a right
to everything and therefore allow states or individuals from any state
to sue rich nations for the fulfillment of what is perceived to be
necessary for the enjoyment of the right to development for this state
or individual.1
The Declaration of the Right to Development as many other
human rights relevant documents and declarations provides no
explicit enforcement mechanism. There is some discussion within the
UN system to reformulate the declaration; if a treaty structure is
agreed upon, compliance may be enhanced through procedures such
as those founding the core international human rights conventions.
Given the importance of the economic dimension of the right to
development, of particular interest world the ICESCR, the
Committee on Economic, Social and Cultural Rights and Optional
Protocol.2
It bears mention that within the UN and outside it, substantial
efforts are being made towards the progressive implementation of
economic, cultural, social rights and development of potential
enforcement mechanism.3
It is important to mention that some international lawyers refer
to the theory that the Declaration is a kind of recommendation and as
1

Felix Kichmeier, The Right to Development: Where do we stand? Dialogue on
Globalization, Paper number 23, July 2006, page 12.
2
The Right to Development and International Economic Law, Isabella D Bunn,
Oxford and Portland, Oregon, 2012, page 122.
3
Economic, Social and Cultural rights in action 2007, Mashood Baderin and Robert
McCorquodale, www. Escr-net.org.
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such has no legal value, hardly could be enforced. This view shared
Kelsen1, Higgins2. Some others (Judge Klaestad) insist that
recommendations have the moral force and could not be ignored.3
The third view is that recommendations have legal value for
some reasons most. Notably, it has a huge role in formulating
customary international law.4
However, it must be appreciated that the recognition of the
declaration of the Right to Development may arise different
approaches regarding its enforcement. The solution can be in
analyzing the concept of the Right to development within the
framework of General Principles of Law, Opinion Juris, State
Practice, Soft Law, Erga Omnes and finally New Sources of
International law.
Another key point of the Right to Development is the realization
of it. The ways, directions, and principles of realization of the Right
to Development can figure out the efficiency of the concept.
The ways, directions and integrity fields which can be involved
to development process are usually being chosen by each State
referring on its national development policy and program. However,
usually, the principles for the realization of the Right to Development
are mostly the same for all States.
Respect for Human Rights. It is the basic principle for the
realization of the Right to Development, recognized by the States as a
fundamental. The principle of the respect to human rights undergirds
in several different ways. The right to development itself deemed an
inalienable human right, and secondly, the type of economic, social,
cultural and political developments it envisages is one in which all

1

Hans Kelsen, The Law of United Nations, London, Steven and Sons Limited, 1950,
page 198
2
Roslyn Higgins, The Development of International law through the Political
Organs of the United Nations, Oxford University press, 1963, page 5
3
Voting procedure on questions relating to reports and petitions concerning territory
of South-West Africa, I.C.J WL 1955, page 67.
4
Blane Sloan, The binding force on the recommendations on UN, 1948, page 33
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human rights and fundamental freedoms can be fully realized.1
Also, all human beings have a responsibility for development,
individually and collectively, taking into account the need for full
respect for their human rights and fundamental freedoms as well as
their duties to the community, which alone can ensure the free and
complete fulfillment of the human being, and they should, therefore,
promote and protect an appropriate political, social and economic
order for development.
Undoubtedly all states have the right to play the leading role in
the process of their development, but it follows that they also have a
corresponding duty to respect these rights in others and avoid any
action of violations and non-friendly acts.
The next important principle is the equality of opportunities. The
declaration affirms that the human being is the primary subject and
beneficiary of the right to development and it also applies to
collective dimensions. Mohammed Bedjaoui asserts that States
cannot be equally sovereign unless they are equally developed, the
right to development concerns an equal right of individuals and
peoples to development; it in no way assures a right to equitable
development.2
Equality of opportunities poses practical legalal problems, not
least concerning concerning addressing the causes and consequences
of various disparities. Such problems take on a more profound
complexity when the principle is applied to relations between
nations.3
At least not less important for the realization of the right to
development is differential treatment of developing countries.
The declaration of the right to development provides no overall
differentiations among states based on the level of development. All
states are subjects of the right and duty holders under it, but there are
1

UNGA Res A/41/128 Article 1 (1),
Bedjaoui, Comments on obligations erga omnes, page 103.
3
The Right to Development and International Economic Law, Isabella D Bunn,
Oxford and Portland, Oregon, 2012, page 182
2
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several provisions that emphasize the special status of developing
countries. Every country has preferable aspects of the development,
has special spheres of economic and social issues which can be
mentioned urgently. The role of international organizations, non governmental organizations is to figure out more specific areas for
development.
Tring to conclude and summarize this article it is important to
mention that the right to developments the right of individuals,
groups, and peoples to participate in, contribute to, and enjoy
continuous economic, social, cultural and political development, in
which all human rights and fundamental freedoms can be fully
realized. This includes the right to effective participation in all
aspects of development and all stages of decision-making process,
the right to equal opportunity and access to resources and the right to
fair distribution of the benefits of development, the right to respect
for civil, political and cultural rights, right to an international
environment in which all these rights can be fully realized. The
United Nations should take the lead in the implementation of the
declaration of the right to development, setting up mechanisms for
ensuring the compatibility of all United Nations activities and
programs with the declaration.
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