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TEOPHS U UCTOPUS ITIPABA U TOCYJAPCTBA.
NCTOPUSA YYEHUU O ITPABE U TOCYJAPCTBE

V]IK 340

COBPEMEHHBIE OBHIETEOPETUYECKHUE
OCHOBBI JAJIBHEMIIEI'O PA3BUTUSI
POCCHMCKOI'O ATPAPHOTI'O TIPABA

PASIHOB ®anuc MancypoBu4

OOKMOp 10pUOUYEeCKUX HAYK, npogheccop, YieH-Kopp.
Axademuu Hayx Pecnybiuxu Bawkopmocmarn, npo-
¢heccop raghedpwt meopuu cocyoapcmaa u npasa M-
cmumyma npaga @I'FOY BO «bawkupckuil 2ocydap-
cmeeHHblll yHugepcumemy, 2. Y¢ha, Poccus.

E-mail: rim@yandex.ru

3aKOHOMEPHOCTH TOCYJapCTBEHHO-TIPABOBOTO pPa3BHU-
THsI OOLIECTBa B COBPEMEHHBIX YCIOBHSAX JUKTYIOT
HEOOXOJMIMOCTh JAFHEWINe HaydHOW pa3paboTKH
TEOPETHYECKIX OCHOB arpapHOrO IIpaBa IMOCTCOBET-
ckoit Poccmiickoit deaeparmu. 3To CBA3aHO C TEM, UTO
o0mieTeopeTnyeckas 4acTh arpapHoro mpaea Poccuii-
ckoil @enepauyy Bce €Il ONUPACTCS HA BBIBOBI,
chopMyIMpOBaHHbIE €llle B COBETCKHE BpeMeHa. [Ipu
stom Konctutynus Poccuiickoit @eneparmu 1993 ro-
Jla UCTIONIB3YEeTCsI, TIIaBHBIM 00pa3oM, GopMaisHo, Oe3
YIIIyOJIEHHOTO OCMBICTICHHS TeX €€ MOJIOXKEHHUH, KOTO-
pBIE ABJSIOTCS HOBBIMH M COOTBETCTBYIOIIMMHE COBpE-
MEHHBIM JIOCTIDKEHHSIM MHPOBOH TOCYJapCTBEHHO-
MPaBOBOI HAy4HOU MbICTH. B crathe cdopmymuposa-
HBI COBPEMEHHBIE O0IIETEOPETHYECKUE TIOJIOKEHHSI, HA
KOTOpBIE, IO MHEHHIO €€ aBTOpa, JOJDKHO OIMHUPATHCS
cerofHAuIHee arpapHoe mpaBo Poccuiickoii ®denepa-
LIMM B CBOEM JaJibHEWIlIEM pa3BUTHU. B yacTHOCTH,
arpapHoe TpaBo coBpeMeHHoW Poccuiickoii denepa-
ITUH JTOJDKHO OITUPAThCS HA NCTOPUYECKH CII0KHUBIITHI-
Cs1 00IIECTBOBEUECKHN TIOAXO0]] OOBSICHEHHSI Pa3BUTHUS
YenoBeuecTBa. ArpapHoe mpaBo coBpeMeHHO# Poc-
cuiickoii ®enepanyy rirydXe W MpeaMeTHee JTO0JHKHO
ommpathbes Ha 1, 2, 3 cratbu u, ocoOeHHO, Ha 18-f0
CTaThlo AeicTByIOIed KOHCTUTYIMY HAIlIe CTpaHBbI.

KutoueBsble cioBa: arpapHoe IpaBo, CEITbCKOXO035M-
CTBEHHOE TIIpaBO, IIpaBOBas HayKa, arpapHo-
npaBoBoi, KoHCTUTYIHSA, TpaXKIaHCKOE OOIIECTBO.

MODERN GENERAL THEORETICAL BASIS
FOR THE FURTHER DEVELOPMENT OF
RUSSIAN AGRARIAN LAW

RAYANOV Fanis Mansurovich

Doctor of Sciences (Law), Professor, Corresponding
Member of the Academy of Sciences of the Republic
of Bashkortostan, Professor of the Chair of Theory
of State and Law of the Institute of Law of the FBSEI
HE “Bashkir State University”, Ufa, Russia.
E-mail: rfm@yandex.ru

Principles of society state legal development in
modern conditions necessitate the further scientific
development of theoretical foundations of agrarian
law in the post-Soviet Russian Federation. It is due
to the fact that the general theoretical part of agrari-
an law of the Russian Federation is still based on
the conclusions drawn in the Soviet times. In such
event, the Constitution of the Russian Federation of
1993 is used mainly formally, without careful
thought of those provisions that are new and rele-
vant to modern achievements of the world state le-
gal science. In the article, modern general theoreti-
cal provisions are drawn and in the author’s opin-
ion, today's agricultural law of the Russian Federa-
tion in its further development must be based on
these provisions. In particular, agrarian law of mod-
ern Russia should be based on historically formed
social science approach to the explanation of human
development. Agrarian law of modern Russia, more
deeply should be based on Articles 1, 2, 3 and, par-
ticularly, on the 18th Article of the current Consti-
tution of our country.

Key words: agrarian law, agricultural law, legal
science, agrarian and legal, Constitution, civil so-
ciety.

OOpararbcst K COBpEMEHHBIM O0IIIETEOPETHIECKIM OCHOBaM pa3ButTus Poccuiickoro arpap-
HOTO MpaBa Hac MOJTOJIKHYJIO COCTOSIHME OCBEUIEHHOCTH B Hayke Poccmiickoro arpapHoro mpasa
OCHOBHBIX OTIPABHBIX €€ TEOPETHYECKUX BOMPOCOB. [0 HallemMy MHEHHIO, TEOPETHUYECKAS] YACTh
cerogHsmHen Poccuiickoil arpapHO-NpaBoOBOl HAYKH HE MOJTHOCTHIO YUHUTHIBAET JOCTUKEHHS OTe-
YECTBEHHOHN U 3apyOeKHOW TeOpeTH4YeCcKol MPaBOBOM HAYKH W HAYKH COBPEMEHHOT'O KOHCTHTYI[H-
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OoHHOTO MpaBa. CkazaHHOE 0COOECHHO MPOSBISAETCS PU OMpPEIEICHUH MOHATHUS «arpapHoe MpaBo» U
PACKPBITHH €T0 LU U 3a/1a4.

0060 BceM 3TOM s pPelIn BbICKAa3aThCsl IOTOMY, YTO K MPOOJIEME CTAHOBJICHHS U Pa3BUTHS
OTEUECTBEHHOI'0 arpapHOro MpaBa UMEN U UMEIO MPSMOE U HEMOCPEICTBEHHOE OTHOIIEeHHE. B cBoe
Bpems (1982 roxy) s 3aUTHI JOKTOPCKYIO JTMCCEPTALMIO [0 arpapHOMy IpaBy U y MeHs ObLI
OIMyOJIMKOBAH psAJl paboT, MOCBSIIEHHBIX TEOPETUISCKUM OCHOBAM arpapHOTo mnpasa. B wacTHocTH,
ObUTH OIMyOJIMKOBaHBI Takue pabOThl, KOTOPBIE Ja)kKe CUMTAIUCh OJHUMHU U3 MEPBBIX B ATOH cdepe
Hayku. K aHuM otHOCcsTcs: [IpeaMer u cucrema celbcKoXo3sicTBeHHOro mpasa [1], Yuer crenudu-
KU CEJIbCKOI'O X035iCTBa B IPABOBOM PETYJIMPOBAHUHN arpapHbIX OTHOIIEHUM [2], OCHOBBI CEIbCKO-
X03sUCTBEHHOTO TpaBa [3], Pa3BuTHe KOHILIENIMKM MPABOBOIO PETYJIUPOBAHUS arpapHbIX OTHOIIIE-
HUi [4] ¥ psaa apyrux padboT. 3aTeM MHE J0JIroe BpeMs MPUIILIOCh 3aHUMAThCS MpoOIeMaMu o0mei
TEOPHUH rocyJapcTBa U MpaBa, OJIHAKO U B 3TO BpeMs 51 He 3a0bIBajl CBOU arpapHO-IIPaBOBbIE KOPHU
U HE MPEeKpallag UHTEPECOBaThCA arpapHO-IPaBOBOM TeMaTUkoil. Bece 3To 4 31ech nuily uist Toro,
9TOOBI ITOKA3aTh CBOIO COCTOSTEIHPHOCTh BBICKA3aThCS 110 BEIHECEHHOW B 3ar0JIOBOK HACTOSIIICH CTa-
TbU npoOneme. [1loaTomMy, MeHHO OyAy4YH XOpOIIO 3HAKOMBIM, KaK C COCTOSIHUEM TEOPETHUYECKOM
YaCTH CKJIQJIBIBAIOIIETOCS OTEUECTBEHHOTO arpapHOTro MpaBa, TaK U C TOCTCOBETCKUMHU JTOCTHXKCHH-
SIMM OTE€YECTBEHHOM TEOPETHYECKOW MPaBOBOM HAayKH, AYMar0, YTO MOTY CYJIUTh O CErOJHSILIHEM
COCTOSIHMM PoccuiicKkoro arpapHoro mnpasa.

B 3HaunTenbHON Mepe CEeroJHAIIHEE COCTOSHUE OTEYECTBEHHOI'O arpapHOro mpaBa MOXHO
OOBSICHUTH TEM, YTO, B OCHOBHOM, €€ TEOpPETHYECKas 4acTh Obl1a chopMHUpOBaHA €IIC 10 TIPHHSITHS
Kounctutynuu Poccuiickoit @enepannu 1993 rona u 6e3 ydera ee HOBBIX, OTBEYAIOIIUX MHPOBBIM
CTaHIapTaMm, (yHIAMEHTAIbHBIX ITOJOXCEHUH. MBI TOBOJHFHO BHHUMATEIBHO M3YYHIIM TEOpETHYe-
CKYIO YacTh MOYTH BCEX YUEOHUKOB IO arpapHOMY IpaBy, UMEIOUINXCSA Ha CETOAHS B pacropske-
HUU CTYACHTOB IOPUIMYECKUX BY30B CTpPaHbI, 1 TaM OOHApPYXWJIM CIEIYIOIIUE, Ha Hall B3TJIA,
HECOOTBETCTBUS C COBPEMEHHBIMU JOCTHKEHUSIMHU OOILIETEOPETUUECKOM MPaBOBOI HAYKH.

Tak, B aHHOTallUU OJTHOTO M3 MEPBBIX MOCTCOBETCKUX OTEYECTBEHHBIX YUEOHUKOB IO arpap-
HOMY npaBy untaeMm: «Ha ocHOBe 1€MCTBYIOIIETO 3aKOHOAATENBCTBA U C YUETOM COBPEMEHHOIO CO-
CTOSIHUSI HayKU B y4€OHUKE paccMaTpUBAIOTCS arpapHOEe MpaBO KaK KOMIUIEKCHAsi OTpaciib MpaBa;
arpapHble IPaBOOTHOLIEHUS; TOCYJapCTBEHHOE PETYJIMPOBAHUE CEIBCKOTO XO3sMCTBA...». U, nei-
CTBUTEJIHO, Cpa3y K€ IOCJI€ aHHOTAllUM, 0€3 BBEJIEHUS M KAKUX-TUOO MPEeTUCIOBUN K Y4eOHUKY,
y’Ke Ha TpeThell cTpaHuile ydeOHUKa OTKPHIBAETCS €ro mepBas riaBa, KOTopas Tak M Ha3BaHa: «AT-
papHoOe MpaBO Kak KOMIUIEKCHAsi OTPacib poccuiickoro mpasa» [5, ¢. 3]. To ecTb yueOHUK cpa3y B
MOJIHOM 00bEeME HalleIMBAeTCs HE Ha PAaCKpBITHE, XOTs Obl BKpATIE, UCTOPUUYECKUX 3aKOHOMEPHO-
CTEH CTAaHOBJICHHUS U PA3BUTHS MPEIMETa arpapHOro MpaBa, a HAYMHAET MPOOJIEeMaTUYHO XapaKTepu-
30BaTh JIMIIb FOPHUAUKO-TIPABOBBIE MPOOJIEMBI YK€ KaKUM-TO OOpa3oM CIIOKHBIIETOCS arpapHOTo
npaBa. [I[puMepHO Takke ONMpenessioT MOHITHE U MpeIMEeT arpapHOro mpaBa W Ipyrue y4eOHUKH.
Tak, B 1pyrom yyeOHHKe IOJI Ha3BaHUEM «ATpapHOe MpaBo» yutaem: «B HayuHOH n yueOHOM mpa-
BOBOM IUTeparype B OOOOIIEHHOM BHUJE arpapHO€ MPaBO B KAYECTBE FOPUINYECKOTO TMOHSATHUS
chopMyTUPOBAHO KaK «KOMILUIEKCHAs CIICIHAIM3UPOBAHHAS OTPACIb MIpaBa, KOTOpas MpeCTaBIseT
cO00if CBSI3aHHYIO BHYTPEHHHM €IMHCTBOM CHUCTEMY B3aMMOCBSI3aHHBIX MPABOBBIX HOPM, PEryiu-
PYIOIINX arpapHbie (3eMeNbHbIC, UMYIIECTBEHHBIC, TPYAOBBIC, OPTraHU3AIMOHHO-YIIPABICHUECKHE)
OOIIIECTBEHHBIE OTHOIIEHUS B cepe CeTbCKOX03HCTBEHHOM MPOU3BOACTBEHHOMN U CBSI3aHHOM € HEll
WHOHN JEATETLHOCTHY. DTO ONpPECIICHHE BBITEKAET U3 JOCTATOYHO apryMEHTHPOBAHHOTO MOHSTHUS
arpapHoro mpasa Kak oTpaciiy rnpasa» [6].

UtoObl TOJTHEE Pa300paThCsi C COCTOSTHUEM OCBEIICHHS] TEOPETHUYECKOW YacTH arpapHOTo
mpaBa Mbl 00patuinch U kK MHTEepHETY, TouHee PyHery. 3nech naxe omyOIMKOBaHA CIEIUATbHAS
CTaThsl, MOCBSIIICHHAS TIOHATHIO «ATpapHOe TpaBo». UnTaem: «ArpapHoe mpaBo — KOMIUICKCHAs
CHeIHaTM3UPOBAHHAS. OTPAC)b NPaBa, MPEACTABISAIONMIAs CO00M BHYTPEHHE B3aMMOCBS3aHHYIO CH-
CTEMY TIPaBOBBIX HOPM, PETYJIUPYIOIINX arpapHbie (3eMenbHbIe, HMYIIECTBEHHBIC, TPYIOBHIE, Opra-
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HU3AI[MOHHO-YIIPABIICHUECKNE) OOLIECTBEHHBIE OTHOWIEHHS B chepe CenbCKOXO3AWCTBEHHON nes-
TeNbHOCTU. B ropuanyeckoil Hayke ynorpeOuisercs Takke TEPMUH "'CcelbCKOX03s51iCTBEHHOE MTPaBo’,
KOTOPBIN SBJISICTCS CHHOHMMOM TepMHHA "arpapHoe mpaBo” (BoiaeneHo Muoi — @.P.) [7]. 3mech
TaK k€, Kak 1 B OTMEYEHHOM YyXe yuyeOHHUKe, IPUPOJia arpapHOro MpaBa HAUMHAETCS HE C PACKPhI-
THUS MIPEIMETA, TO €CTh C XapaKTEPUCTUKN OOBEKTUBHO CIIOKMBIIMXCS arpapHbIX OTHOIICHUH B Ue-
JIOBEYECKOM OOLIECTBE, & C OOBACHEHUS €r0 KOMIIJIEKCHOCTH, KaKOH-TO OCOOEHHOCTH, CII0KHUBIIEH-
Csl TOJIBKO B Halllell OTEYECTBEHHOM CUCTEME IIpaBa.

[Tonywaercs, yTo rOpUaMYECcKask HAJICTPOMKa MEepBUYHA U BaKHEEe caMON OOBEKTHBHO CKJIa-
JIBIBAOIIICHCSl OOIIECTBEHHOM XU3HH. Bellb IMEHHO Tak B OJHO BpEMs B HAIlleH CTPaHE CBEPXY YKe
HAaCa)kJlaJll MCKYCCTBEHHO CO3JAaHHBIE KOJIXO3bI, KPYTO JIOMasi MCTOPUYECKH CIIOKMBILYIOCS Kpe-
CTBSIHCKYIO KH3Hb. ABTOPBI IOCTCOBETCKUX YUYEOHUKOB 10 arpapHOMY IpaBy, TaK kK€, HE BJaBasCh
B CYIIHOCTb MCTOPUYECKH CKJIAJIbIBAIOIIMXCS arpapHbIX OTHOIIEHUI BOOOIIE, TO €CTh, HE3aBUCUMO
0T 0COOEHHOCTEH TOCYAaPCTBEHHO-TIPABOBBIX HHCTUTYTOB TOM WJIM WHOW CTPaHBI, CYATAIOT, YTO ar-
papHOe npaBo «popMHpyeTcsi Ha 6a3e OCHOBOIIOJIATAIOIUX MOJUTUYECKUX PELICeHUH rocylapcTBa,
3aMHTEPECOBAHHOTO B KOMILIEKCHOM IPaBOBOM PEryJIMpPOBAaHUM arpapHbIX OTHOIIEHUN. ArpapHble
OTHOILICHMS, SIBJIAIOLIMECS NPEIMETOM arpapHOro (CeabCKOXO03sIMCTBEHHOI0) IpaBa, — MPOAOIDKAIOT
aBTOPHI y4eOHUKa, — CKIIAIBIBAIOTCS HA OCHOBE YaCTHOM, rOCYIapCTBEHHONH U MyHUITUIIAIBHON COO-
CTBEHHOCTHU B YaCTHOM, KOJUIEKTUBHOM, KOOIIEPaTUBHOM, AKLIUOHEPHOM, F'OCYIapCTBEHHOM, MEJKO-
TOBAPHOM CEKTOpPAaxX arpapHoil 3KoHOMHKW» [5, c¢. 3—4]. IIpounutio 20 jeT mocie HaMUCAaHUSA ITUX
YTBEP)KICHUN U, BUUMO, MOXKHO CIIPOCUTB: BUJAT JIM aBTOPbl yueOHHMKA MOAOO0HBIX Pa3BUTHIX CEK-
TOPOB B PEaJIbHON arpapHOi AKOHOMUKHU cerofusmHen Poccuiickoit @eneparuu?

K coxanenuto, Takoi y3Ko IpaBOBOM MOAXOJ B OTMEUEHHOM y4eOHUKE «ArpapHOe IpaBo»
1996 rona mpomoImKaeTCess IPpHU PACKPBITUU M IPYTUX MOJIOKCHHUN 00mIei yactu. B wactHoCTH, 3TO
BUJIHO U TaM, IJie aBTOPbl PACKPHIBAIOT OCHOBHBIE HAayYHbIE NPOOJIEMBI, CTOSALINE Tepel arpapHbIM
npaBoM. OHU UIIYT: «B KOHEYHOM cueTe, B HAy4HOM AUCKYCCUU OCHOBHBIMMU SIBJISIFOTCSI BOIIPOCHI O
TOM, SIBJIIETCS JIN arpapHOE NpPaBO PE3yJbTaTOM CHUCTEMATHKH MM OHO 3aHHMMAET OIpPENEICHHOE
MECTO B CUCTEME IIpaBa: OTHOCHUTCS JIM arpapHOe IMPaBO K CAMOCTOSITEIbHON OTPaciI WK 3TO KOM-
IUIEKCHAs OTPacib MpaBa WIN MOJ0TPacib arpONpPOMBIIUIEHHOTO MM XO3SHCTBEHHOrO mpasa?» [5,
c. 19]. Emuie 6onee uHTEpECHBIE MBICIIH, C TOUKU 3pEHUS LEIU U Ha3HAUEHUS! HACTOALIEH CTaThH, CO-
JIepKUT BTOpas TjaBa 3TOro yuyeOHHMKa, I7ie pedub HJeT 00 MCTOUYHUKAX arpapHOro mnpasa. ABTOPHI
YyTh JIM HE CYUTAIOT, YTO UCTOYHHUKHU arpapHOro IMpaBa OCHOBAHbI Ha CILIOIIHBIX 0cOOEHHOCTSX. K
UX YUCIIy OHU OTHOCAT TO, YTO B arpapHOM IpaBe KOOl UMEIOTCSI YHU(DHUIIMPOBAHHbIE UICTOUHUKH,
a TaK)Xe CleNHUaIN3UPOBaHHbIe HCTOUYHUKUA. OnMH naparpad 3TOH riaBbl TaK M Ha3bIBAeTCS: «YHU-
¢ukamuss B arpapHoM ImpaBe». 3aech uuTaeM: «TepMHH «yHU(PHUIMPOBAHHBIE HOPMATHBHO-
IIpaBOBbIE aKThI» BBE/IEH B HAy4HbIN 000poT B 70-X rofax B CBSI3U C HUCCiel0OBaHUEM IpobsieM (op-
MHUpPOBaHMsI arpapHoro npasa. YHU(DUIHPOBAHHbIE HOPMATUBHO-NIPABOBbIE aKThl ObUIM MPH3HAHbI
SJIPOM  CEJIbCKOXO3SIIICTBEHHOI'O 3aKOHOJIaTeNNbCTBA, BOKPYT KOTOpPOro (OpMHUPYIOTCS W JIpyrue
OJM3KKMe eMy HOPMAaTHBHO-IIPaBOBbIE akThl. B 3TOM 3akitoyaercss opraHuyeckas CBs3b MEXAy Ipa-
BOOOpa3ylIUMUA QYHKIUSIMH YHU(ULIMPOBAHHBIX aKTOB arpapHOro 3aKOHOJATeNbCTBA M MpPOLEC-
caMM MHTETrpallii IPaBOBOT'0 PEryJIMpPOBAaHUs arpapHbIX OTHOIIEHWH, KOTOPBIE BCEr/1a BTOPUYHBI 110
OTHOIICHUIO K YHU(UIIUPOBAHHOCTH OOLIECTBEHHBIX OTHOLIEHUH B CEILCKOM X034icTBe» |5, ¢. 40].

[TpounTaB Bce 3TH YTBEp:KJEHHsS aBTOPOB aHAIU3MPYEMOro yuyeOHUKA, KOTOPBIA BbIIEpKall
eme Tpu m3ganus (1998; 1999; 2000 rr.), HEBOJIBHO XOUYETCS CIIPOCUTH Y €r0 aBTOPOB: a 3HAIOT JIH
3aKOHOJATENIN U MPAKTUKYIOIIKE B TON K€ CEIbCKOXO3HCTBEHHOM cepe IOpUCThI O HAJTMYUU Ka-
KHX-TO YHU(UIHMPOBAHHBIX HOPMATHUBHO-TIPaBOBBIX akTOB? OjHAKO, IJIaBHBIA BOMPOC, KOTOPBIN
BO3HHUKAET I0CJIE O3HAKOMIIEHHUS C TEOPETHUECKOM YacThIO 3TUX Y4EOHHKOB IO MpeAMETYy «Arpap-
HOE MPaBoy», y HAC 3aKJII0YAETCS B TOM, YTO TEOPETUKO-METOI0JIOTMUECKHE MOIX0 b, BCTPEYAIOIIH-
ecsl B 3TUX y4eOHHMKaX, MaJIO COTJIAaCOBBIBAIOTCS C MOCIEAHUMH JOCTHKEHUSIMU COBPEMEHHOH 00-
LIETEOPETUYECKON MPaBOBOM Hayku. HaM mpencraBiisieTcs, 4To U B BOIPOCE BBISICHEHUSI MECTa, PO-
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JM 1 3HAYEHMs arpapHOro IpaBa HEOOXOJUMO CBOE MCCIIEOBAHUE HAYMHATh ¢ OoJiee MPaBUIbHBIX
O0IIETEOPETUIECKUX METOI0JIOTUYECKUX TOXO0JI0B, KOTOPBIE SBISIOTCA €IMHBIMH JUIS BCEH IOpU-
OUYECKON HayKH. To €CTh, HE C XapaKTEPUCTHKHU TOr0, KaK KaKOe-TO KOHKPETHOE TOCYJapCTBO U €T0
IIpaBO M KakKUM 00pa3oM pEeryjiMpyroT arpapHbleé OTHOLIEHHS, a C TOr0, KAaK BOZHHMKAJIU U pa3BUBa-
JIUCh caMM (aKTHYECKUE OOLIECTBEHHbIE arpapHble OTHOLIEHMSI M KOI'Zla BO3HUKIM OOBEKTHBHBIE
NOoTPeOHOCTH B UX FOCYJAPCTBEHHO-TIPABOBOM PETyJIMPOBAHUH.

Otcroga, OCHOBHOM CMBICI M IIPEIHA3HAYCHHE HACTOSIILEH HalIed CTAaThbU 3aKJIIOYaeTCs B
TOM, YTOOBI TIOKa3aTh HE TOJBKO HECOCTOSATEILHOCTh TOTO IMOIXOAA K ONPENCICHUIO MPHPOJIBI U
CYLIHOCTH COBPEMEHHOI0 PoccuiicKOro arpapHoro mpasa, HO ¥ IOMOYb BBIBECTH 3Ty JIOBOJIBHO MO-
JOJIyI0 OTpacib OTEUYECTBEHHOM IOPUAMYECKON HAayKd Ha COBPEMEHHBbIE HayyHble OCHOBBL. Ham
IIPEICTABIISIETCS, YTO CErOMHAIIHASA HayKa arpapHoro npasa Poccuiickoil @enepanuu HyKI1aeTcs B
(byHIaMEHTAILHOM TIEPEOCMBICIIEHUU C HCIOJIb30BAHUEM ECTECTBEHHO-UCTOPUYECKOTO OOIIECTBO-
BEUECKOro MOAX0Aa K PACKPBITHIO MIPUPOJIBI U CYLHTHOCTH COOCTBEHHOT'O MpeIMeTa UCCIEI0BaHMS
U u3ydeHus. JlpyruMu cioBamMH, U HayKa arpapHoOTro IpaBa JIOJDKHA OBITh HalleleHa Ha TO, YTOOBI
MBI, B IIEPBYIO OYepeb, OOpAaTHIIM CBO€ BHUMAaHHE HAa €CTECTBEHHO-IIPABOBBIE MPEIINOCHUIKUA BO3-
HUKHOBEHUS MOTPEOHOCTEH B arpapHOM IpaBe, SBIIIONIEM COOOH pe3ybTaT MPaBOTBOPUYECKOM Je-
ATEIbHOCTU COOTBETCTBYIOIUX BETBEU rOCYIapCTBEHHOM BIJIACTH.

Takast oTpeOHOCTh, KaK MOKa3bIBalOT HAYYHbIE HCCIIEA0BaHUs 3apyOeKHBIX U OTEUECTBEH-
HBIX YYEHBIX-IOPHUCTOB IIOCTCOBETCKOIO MEPHOJA, MOSBIAETCS JIMIIb HA ONPEICICHHOM 3Talle pas-
BUTHS YeJIOBEUECKOro odmecTBa. CerogHs MMPOKO U3BECTHO M TO, YTO ITOT ITAIl Pa3BUTHUS YeIOBe-
YeCKOro o0IIecTBa NPUXOAUTCS Ha nepuo] HacTyruieHuss HoBoro Bpemenu. OrteuecTBeHHas o01e-
CTBOBEIUECKAs HayKa B IIEJIOM M IOpUAMYECKasl HayKa, B YaCTHOCTH, /IO HEIaBHETO BpeMeHH, Oy-
Y44 B «IUIEHY» MapKCHCTCKO-JEHMHCKOM HMJI€0JIOTMH, HE YYUTHIBAJIM TaKOW OOLIECTBOBEIUECKUI
BEKTOp Pa3BUTHS YEJIOBEUECTBA. Y BJICKIIHNCH JIUIIL CBOCH COOCTBEHHOW TEOpHEW, MapKCU3M Mpo-
UTHOPUPOBAJ TaKOE BaXKHEHIIEE TI0JI0KEHUE, UTO C HACTYIJIEHUEM LieHHOCcTe HoBoro Bpemenu mo-
SBJIIETCSl TAKOE HOBOE SIBJIEHUE, KaK oOuiecTBoBeieHne. Eciii B 3110XM KOCMOIIEHTpU3Ma U TEOIeH-
TpHU3Ma HayKH elle ¥ He ObUIO, U HEeKOMY ObLJIO 3aHMMAThCsl IPUPOJION IESTEIBHOTO YelloBeKa, Mo-
CKOJIBKY CUMTAJIOCh, UTO CyAb0a yeloBeKa MpeAoIpeieleHa BHEIIHUMHU (pakTopamu, TO B IOXY aH-
TPOIIOLIEHTPU3MA, KOTOpasl HaCcTynaeT B 310Xy HoBoro BpemeHu, 4eI0BeK caM CTAHOBUTCS BBICILIEH
LEHHOCTHI0. DTO 0OCTOSATENBCTBO KOPEHHBIM 00pa30M MEHSIET BCIO KAPTUHY YEJIOBEUYECKOI0 MHUpA:
YeJIOBEK CaM CTaHOBHUTCS TBOPLIOM CBOeW CyabObl. B 3THX ycnoBusax (yHIaMEHTaIbHO MEHsETCS
MPUPO/Ia B3aUMOOTHOILLIEHUSI MEX/ly YEJIOBEKOM M T'OCYJapCTBEHHOH BJIAacThlO: BIACTh CTAHOBUTCS
He 00)KeCTBEHHOM, a pyKOTBOPHOM. ITO 00CTOATENBCTBO TpeOyeT OT HAYKH (PyHIaMEHTaIbHOIO UC-
CIIEZIOBAHMs MPHUPOJBI CAMOTO YeJOBeKa M CO3JaHHOTO MM OOIIEeCTBa, a 3aTeM U TOCYAapCTBa.
B sTux ycnoBusx nperepneBaroT GyHAaMeHTalIbHbIE U3MEHEHMSI U MPEXHHUE TPEICTABICHUS O Ioc-
yIlapCTBE U IIPaBeE.

MMeHHO K 3TOMy INEpUOAY NPUXOAUTCS HMCTOPUYECKHUM IMEPEXO0J YEeIOBEUECTBA OT €CTe-
CTBEHHOT'O COCTOSIHMS K I'PaXIaHCKOMY COCTOSIHMIO. OCHOBHBIM CBUJETEIBLCTBOM TaKOI'0O NEPEX0/a
YeJI0BEYEeCKOro OOIIecTBa OT €CTECTBEHHOTO K IPa)XIaHCKOMY COCTOSIHUIO SIBJISIETCS 3aKJIIOUEHUE
IpaXJaHCKHM OOIIECTBOM OOIECTBEHHOTO JO0roBopa O (hOPMUPOBAHHM TOCYAAPCTBEHHOW BIIACTH
JUIS 3alUThl €CTECTBEHHBIX MpaB U CBOOOJ YeloBeKa, a TakxkKe [l oO0ecreueHusl UX peaan3aluu B
KH3Hb. VI3BECTHO, UTO MEpBbIE TaKue OOIIECTBEHHBIE JOrOBOpa ObLTN 3aKIIOUYEHBI B NEpeceseHye-
CKUX KosioHusiXx HoBo#t AHINIMHM, KOTOpBIE TOCTENEHHO TPAaHC(HOPMHUPOBAIUCH B KOHCTUTYIIMH COOT-
BETCTBYIOIIUX aMEPUKAHCKUX IITAaTOB, a nociuenytouieM (B 1987 r.) u B Koncrurynuto Coeannen-
Hbix [lITatoB Amepuku [8].

Ortcroza, 94TOObBI BBIMTH HA MpaBUIIbHbIE TO3ULIMU OTEUECTBEHHOM MOCTCOBETCKONW HAYKH ar-
papHOro IpaBa HEOOXOJUMO OPraHWYECKH BIIMCATHCS B €CTECTBEHHOMCTOPUYECKUE 3aKOHOMEPHO-
CTH CTaHOBJIEHUS M Pa3BUTHUS BCEM ropuaMuYecKoil Hayku. Ha ceronmHs ke mpeacTaBUTENN OTede-
CTBEHHOW HAyKH arpapHOro mnpaBa BO IVIaBy CBOMX PacCyXIEHHH CTaBIAT HE 3aKOHOMEpPHOCTU pa3-
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BUTHUS caMOil cpepbl CTAHOBJICHUS W PA3BUTHUS arpapHbIX OTHOILICHWH, a HEKHE MCKYCCTBEHHO CO-
3J1aHHBIC TUIIOJIOTHH JIEJICHHUs OT€YECTBEHHON CUCTEMBI IIPaBa HA OCHOBHBIE U KOMILJIEKCHBIE OTpac-
. MexIy TeM NepBUYHA HE TUIOJOTHS IMpaBa U KIacCU(UKALUSA ero Ha OCHOBHBIE M KOMIUIEKC-
HbIE OTpaciy IpaBa, a caMa peajbHas 00LIeCTBEHHAs! )KU3Hb, B TOM YHCJIE U B CEIbCKOM XO3AHCTBE.
Kak mbl y)xe yoeaumuch, mpuieM HEOJHOKPATHO, 0COOEHHO B COBMECTHBIX MEKIYHApPOIHBIX HayU-
HBIX KOH(EpEeHIUsIX [0 arpapHoMy MpaBy (B TOM YHCIE, CTABIIUX IIMPOKO U3BECTHBIMM, KOH(e-
PEHLIUAX C MPEJICTAaBUTEISIMUA (PPAHIY3CKHX M CEBEPOAMEPUKAHCKUX arpapHBIX MPAaBOBBIX IIKOI), B
Pa3BUTBIX 3apyOeXHBIX ILIKOJIAX HAa TUIIOJOTHYECKHE, KIACCU(PHUKALMOHHBIE XAPAKTEPUCTUKH ar-
papHOro mpaBa MOYTH HE 0OpalaeTcs HUKaKoro BHUMaHus. Te jxe QpaHIly3bl, a TaKKe MPeICTaBH-
TeNnu arpapHbiX npaBoBbixX 1Koyl CIHIA peusb BegyT MpocTo 00 arpapHOM IIpaBe U BOBCE HE YIIOMHU-
HAIOT O TOM, YTO KOMIUIEKCHOW MJIM €Ille KaKOW OTpaciblo IIpaBa OMOCPENYIOTCS arpapHble OTHOILIe-
Hus. [IpencraBnsercs, 4To 11 HUX BaKHO APYroe€, a UMEHHO CIPABIISETCS JIM ACHCTBYIOLIEE Y HUX
arpapHo€ IIpaBo € BO3JIO’KEHHBIMM 3a7auaMu WM HeT [9, c. 118—124]. Jla u B peanbHON XKU3HU JIIO-
J1, KOI'/1a OHU CTAJIKMBAOTCS C IOPUAMYECKUM IIPaBOM, HUKOTAA HE 3aAyMBIBAIOTCS O IIPUPOJIE ar-
papHOro Ipasa ¢ TOYKU 3pEHUS TOr0, KOMIUIEKCHO OHO PEryaupyeT Wi elle Kak-To. [la, 1 oTHOCH-
TeJbHO YHU(UIMPOBAHHOCTU WIM CIEUUATU3UPOBAHHOCTH TE€X HJIM MHBIX HOPMAaTHUBHO-TIPABOBBIX
aKTOB, COJIEpP’KalIMX HOPMBI arpapHoOro IpaBa, OT HPAKTHKYIOIIHUX IOPUCTOB Majl0 YEro MOXHO
ycaslmaTe. IOpuandeckoe npaBo B IPOLECCE KUZHEAEATEIBHOCTH JIIOJEH MOSBUIOCH KaK CHCTEMA
IIpaBWJI TOBEACHMUSI, 3aKPETJICHHBIX B 3aKOHAX M JIPYIrUX HOPMATHUBHBIX IIPABOBBIX aKTaX, TAKUM OHO
B [IOHUMAaHUM JIFOEH OcTaeTcs 10 cux nop. Hamo nume nMeTs B BUAY, 4TO B HCTOPUYECKOM ILIAHE,
B IIPOLIECCE Pa3BUTHUs OOLIECTBEHHOMN >KU3HENEATEIbHOCTH JIIOJIEH MOSIBUJIOCH MHOXECTBO Pa3HO-
BUIHOCTEH mpaBa. K coBpeMEHHOMY MeEpHOAY Pa3BUTHUSA OOIIECTBEHHBIX OTHOIIEHHH CIOXHIUCH
[Th IIMPOKO H3BECTHBIX THUIIOB IpaBa. DTO — OOBIYHOE IPaBO, PEIMTHO3HOE IIPaBO, MOpAIbHOE
IIPaBO, IOPUAMYECKOE IIPABO U KOPIOpaTUBHOE MpaBo. OHM 00pa3yroT MATh TUIOB IIpaBa MO CYII-
HOCTHBIM IIPU3HAKaM, TO €CTh [10 TOMY, BOJIIO KaKOM TPYIIIIbI JII0JIeH WM BCEX IPpaKIaH CTPaHbl TOT
WIM MHOW THUI IIpaBa BbIpaxkacT. MI3BECTHO M TO, YTO B OTIMYHME OT BCEX MHBIX Pa3HOBUAHOCTEU
IpaBa, TOJIbKO IOPUAMYECKOE MPAaBO BBIPAXKAET BOJIO €IMHCTBEHHOI'O MCTOYHUKA BJIACTH, TO €CTh
rocyJapcTBO 0Opa3yIOIIero Hapoja, MOHMMAaeMOr0 BO MHOTHX CTpaHax Kak TpakIaHCKoe oOie-
CTBO. JTO BOJIA oopmiisieTcs: 0OIIECTBEHHBIM JOMOBOPOM, HCTOPUUYECKH TPAHCHOPMUPYIOIIUMCS B
o(ULMaNBbHYI0O KOHCTUTYIMIO IPaXKIaHCKOTO O0IIeCTBa.

K coxanenuto, npeacTaBuTea HayKM OTEYECTBEHHOI'O arpapHOro mpaBa JI0 CHUX MOp He
NPEINPUHSIIN JaKe 11ara B HallpaBJIeHUH MEePEOCMBICIEHUS TeopeTudeckoi (o01eit) yacTi AUCHH-
IUTMHBI «ATpapHOE MPaBO» B 1yX€ HOBBIX BbI30BOB, BO3HUKIIKX B CBSI3U ¢ MpUHsITHEM KOHCTUTYIIMN
Poccuiickoit ®enepannn 1993 rona. Onun u3 BaxxkHeux Be130BoB KoHcTuTynuu Poccniickoit ®e-
nepauuu 1993 roga cBoAUTCA K TOMY, YTO OHA HAallEIMBAET BCIO TEOPETUYECKYIO MPABOBYIO HAyKy
Ha y4yeT eCTeCTBEHHOMCTOPUYECKUX OCHOB (POPMHUPOBAHUS IOpUAMUYECKON HaykH. Tak, omupasch Ha
TPYJbl MHOTOYUCIIEHHBIX M3BECTHBIX 3apyO€’KHBIX M OTEUECTBEHHBIX YUYE€HBIX, Mpodeccop MI'Y
M.H. MapueHko npuxoaur k cienyomeMy BeiBoay. OH numet: «Konctutynus Poccuiickoit dene-
paunu 1993 ropga, B 1ensx NpeogoJICHUS] HHEPIIMU JOMUHHPOBABIIETO B COBETCKUH MEPHUO/T JIETUCT-
CKOT'0 TIOJIX0J1a K MPaBy, OTOXKIAECTBIISIOIIETO MPaBo € JIOOBIM BeJIeHUEM O(QHUIMATIBHON BIACTHY. ..
«HaleIMBaeT Ha HCIOJb30BaHUE €CTECTBEHHO-NPABOBOM KOHCTPYKIIMH MPUPOXKICHHBIX U HE OT-
qyKIaeMbIX IpaB uenosekay [ 10, c. 5-10].

Benp, 1elCTBUTENBHO, BIIEPBBIE 32 BCKO UCTOPHUIO OTEUYECTBEHHOW KOHCTUTYLMOHHOM Ipak-
tuku Koncrutynus Poccuiickoit @eneparuu 1993 roga B cr. 18 3akpemnnset: «[IpaBa u cBoOOIbI
YelloBeKa M T'pakJaHWHA SBIIAIOTCS HEMOCPEICTBEHHO AeHcTByromUMU. OHU ONpPENeNsitoT CMBICT,
COJIEp’)KaHUE U NMPUMEHEHHUE 3aKOHOB, EATEIbHOCTh 3aKOHOJATEIBHON U MCIIOJIHUTENBHOMN BIIACTH,
MECTHOT'O CaMOYIIpaBJICHUsI U 0OecrieunBatoTcsl mpaBocynueMy. K coxaiienunto, B HalMx y4yeOHUKaX
1o arpapHomy IpaBy o0 3Tux nonoxxeHusx Koncrutymuun Poccuiickoit ®@enepanuu peun BoooOIIe
HeT. bonee Toro, B 3TuX y4eOHUMKAaX HEpENKO YMOTpeOJsoTCs Takue MOHATHS, Kak KoHcTuTynus,

11



Ne 1 (47) 2017

rpaXkJaHCKoe OO0ILECTBO, MECTHOE CaMOYIpaBJI€HUE W T.A., HO OHU YHNOTPEOISIOTCS B TaKOM XKe
CMBICJIE, KaKOW OBLT IPUHSAT €Ille B COBETCKHE BpeMeHa. Tak, B yueOHuKe «ArpapHoe mpaBo» 1996
roga uyntaeM: «KoHCTUTyLuUs cocTaBisieT GyHIAMEHT Uil (OPMHUPOBAHUS U PA3BUTHUS arpapHOro
npaBa, PEryjaupyeT B oOmei ¢popmMe B KaueCTBE OCHOBHOTO 3aKOHA TOCYAAPCTBA U T'PAXIAAHCKOTO
o01ecTBa arpapHble OTHOLIECHUS, ONpeAessieT MapaMeTpbl PHIHOYHON arpapHOi 3KOHOMHUKHM, J1aeT
IIPOCTOpP Pa3BUTHUS IPABOBBIX MHCTUTYTOB, OTHOCSILUXCS HE TOJBKO K T'OCYJapCTBEHHOMY, HO U
JAPYTUM OTpaciisaM mpasa» [5, ¢. 34-35].

B 5710i1 HEOoNMBIION 1TUTaTe MHOTO OUIMOOK, KOTOPbIE MOTYT OBITH OOHAPY)KEHBI J1aXKe YnTa-
IOUIMMHU ee cTylaeHTaMu. Tak, 37ech omuOO4YHO yTBepkaaercs, yTo KoHcTuTyuus «perynupyer B
obmeit hopmey, uro npotuBopeynt ctT. 15 Koncruryuun Poccuiickoit @eneparyu, rae npemrycMar-
pHUBaeTcs NpsIMOe KOHKPETHOE JielicTBUE BeexX ee moioxkeHui. Jlanee 3nech yrBepxnaercs, uro Kon-
CTUTYLIUS SIBIISIETCS «OCHOBHBIM 3aKOHOM TOCYIapcTBa M TPakJaHCKOro olrmiecTBay. B coBpemen-
HOM MHpE NPU3HAHO, YTO KOHCTUTYLIUS SIBJISETCS OCHOBHBIM 3aKOHOM HE IOCYJAapCTBa U IPaXKAaH-
CKOT0 001IecTBa, a ToJbKO obmiecTBa. O0 3TOM MOAPOOHYI0 HHPOPMAITUIO MOKHO HAWTH B HOpMax
MEX/yHAapOAHOTO paBa U B ropuanyecko aureparype [8]. Jla u camo moHsTHe «rpaxaaHcKoe 00-
IIECTBO» B 3TOM y4eOHHKE TpakTyeTcs B Jyxe rerelieBckoil ¢uiocoduu mpasa. OO0 sTOM cBHIE-
TEJIbCTBYET HE TOJBKO NMPHBEIEHHAs LMTaTa, HO M LIMTaTa B APYroM MecTe yuyeOHMKa. Tak, 37ech
YTBEP)KIACTCS, UYTO «OOIee IMOJIOKEHHEe 00 OXpaHe MpaBa YaCTHOW COOCTBEHHOCTH KaK BBICIICH
LIEHHOCTH I'Pa)/IaHCKOTo OOIIEeCTBA BbIIBUTAETCs HA MEpBbIN Iu1an» [5, c. 37]. OnHako B cCOBpeMeH-
HOM MHpE I'pa)/JaHCKOe OOLIECTBO IMOHUMAETCS HE B JlyX€ I'€TelIeBCKOM €ro TPakTOBKH, a B COOT-
BETCTBUU C YUCHHUSIMH COBCeM Jpyrux ¢umnocodos [11].

Kopoue rosops, umeromuecs y4eOHUKHM 10 arpapHomy npaBy Poccuiickoil ®@enepauuu Ha
CEeroJiHs He BCer/ia NPaBUIbHO MPEACTABISIIOT U OOBSCHSIOT CTYJ€HTaM IIPAaBOBYIO MPUPOAY, LIEb U
COLIMAJIbHOE Ha3HAUYE€HHWE COBPEMEHHOI'O MPABOBOI0 PETYJIMPOBAHUS arpapHbIX OTHOIIEHUH. B 3THX
BOIpPOCAxX HayKa arpapHoro rnpaBa, Kak BUJHO U3 OTMEUYEHHbIX HaMU y4eOHUKOB, B OCHOBHOM, OIH-
paeTcst He Ha COBPEMEHHYIO TEOPHIO U METOJ0JIOTHUIO, a, TJIaBHBIM 00pa3oM, UCXOJIUT U3 MPe/ICTaB-
JIEHUH, CIIO)KMBILNXCS €I1l€ B COBETCKUE BpeMeHa. [loaToMy u MbI cuntaeM, uto Pocculickas arpap-
Hasl MpaBoBasi HayKa CErofHs HyXJaeTcs B (pyHIaMEHTaJIbHOM NEPEOCMBICICHUM KaK C MO3UIIUU
neHHocreld HoBoro BpeMeHu, Tak U ¢ y4€TOM COBPEMEHHOW MEXIyHapOAHO-IIPABOBOM IIPAKTHKH.
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Hecmotpst Ha To, 4TO CHOpPHI O TOHATHH «mpaBo», o Though, there have long been debates on the con-
CYILIHOCTH IIpaBa WAYyT C JABHUX mHop, muckyccuu mo cept of "law", the essence of law, discussions on
3TOMY HIOBOJy He mpekpamiatorces. bonee Toro, y kax- this issue continue. Moreover, every period brings
JIOT0 BPEMEHH TTOSIBIISTIOTCS CBOM TTOIXO/IBI K perennto  its approaches in deciding the question of what is
BOIIPOCA O TOM, YTO €CTh MPaBO W Kak ero mo3nath, law and how to cognize it, new theories of
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BO3HMKAIOT HOBBIE TEOPHUHU IO3HAHUWS IpaBa, pas3iiny-
Hble B3MJISIIBI K TMOHUMaHWIO MpaBa. PaccmarpuBast
HMMEIOIIHUEeCS Ha CETOHAILIHUMN IeHb TEOPUHU MO3HAHMS
MpaBa U NpeIIaracMble HCCIEIOBATENIIMA Hay4yHBIE
MOAXO0/Ibl K TOHUMAaHUIO NpaBa, MOXKHO MPUNUTH K BbI-
BOJAY O TOM, YTO KaKIasi U3 TUX TEOPUN paccMaTpu-
BAET MPaBO C TOW WJIM MHOW CTOPOHBI, OAHAKO, HE OLlE-
HHBAsl ITPABO KOMIUIEKCHO KaK CJIOHOE€ W MPOTUBOPE-
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knowledge of law, various views to understanding
of law appear. Considering currently available theo-
ries of knowledge of law and scientific approaches
to understanding of law, the authors conclude that
each of these theories considers only one aspect of
law, but it does not evaluate law comprehensively
as a complex and controversial social phenomenon.
Based on the above the authors propose and formu-

YHBOE COLMAJIbHOE siBJIcHHE. Ha 0CHOBE M31I0KEHHOTO
ABTOPBI MPEAJIararoT U (GOPMYIHPYIOT HOBYIO TEOPHIO
TIO3HAHMS PaBa, KOTOPOH OHU Jald HAa3BaHHE «KOM-
TIpexXeHIHaM (BCEOXBATHIBAIOIIAS ) TCOPHSL.

late a new theory of knowledge of law, which they
call "comprehended" (all-encompassing) theory.

Karouessle cioBa: ¢unocodus, dpunocodus mnpaga,
npaBo, TEOPHUs TOCYIapcTBa U MPaBa.

Key words: philosophy, philosophy of law, law,
theory of state and law.

Kak u3BecTHO, 3a ThICSYENETUS CYIIECTBOBAHUS UYEJIOBEKAa €JMHOI0 U YCTPaUBAIOLIErO BCEX
nmoaxoja K mpaBy pa3zpaboTaHo He ObLI0. ITO JaJI0 HAaM BO3MOKHOCTH IOY4aCTBOBATh B JUCKYCCUU
0 TOM, YTO €CTb IIPaBO U KaK ero 1no3Hatb. Ha ocHOBe NMpoBEICHHBIX HAMU HCCIEeI0BaHUN MBI 000C-
HOBAJIM HOBBIM MOAXO0/ K MPaBy U €ro MO3HAHUIO, Ha3BaHHBIK HAMU KOMIIPEXEHAHBIM (OT JIaTUHCKO-
ro Comprehendo — BceoXBaThIBAIOLTU ).

CyIIHOCTH 1TaHHOTO MOAX0/1a MOCBSIIEHA HACTOALIAs CTAThS.

Bhauaze crnenyer cka3aTh, 4TO MpaBO HaM BUIUTCS OosiblIMM OpuiuinanToM. Kak M3BecTHO,
HanboJiee pacrpocTpaHeHHass OrpaHKa OpuJuIMaHTa cocTaBisieT 57 rpaneid. M BOT mymaercs, 4To
y4YEeHbIE BUJAT TY WJIM UHYIO I'paHb KaMHs, IOJ4ac Jaxe MOJPOOHO paccMaTpUBAlOT €€, PU 3TOM
yIycKasi u3 BUJY, YTO €CTh €llle Kak MUHUMYM 56 rpaHei 3Toro e kamHs. To ke MpOUCXOIUT U C
npaBoM. CrienuaucThl 0 OJHON I'paHH 3TOro (PeHOMEHA CYJIAT O HeM Kak o 1esioM. O4eBUIHO, YTO
MoJIyyaeMble TaKUM 00pa3oM TEOPHHM CO BPEMEHEM YMMPAIOTCS B HEpa3pellnMble MPOTUBOPEUNS.
Jlanee MOSBIAIOTCS HOBBIE MBICIMTENN, KOTOPBIE TAK)KE, MHOIA MCKPEHHE IoJjlaras, 4To BHUIAT
MpeIMeT IIeJIMKOM, 3a0CTPSIOT B3IJISABI Ha OJAHOM M3 IpOosiBIeHUM npeamera. VX Teopuum Taxxke
OIIPOBEPrarOTCs APYIMMH KOHLEMIUAMH, KOTOpPBIE TOXKE JAJIEKH OT coBepuleHcTBa. Mcropuuecku
CKOJIBKO OBLJIO Pa3IMYHBIX KOHILENUUN nmoHuMaHus mnpasa? Kasamoch Obl, HE Mano (IO3UTHBHUCT-
CKasi, €CTECTBEHHasl, JOrOBOPHAsl, IICUXO0JOrMUYecKasi, UCTOpUYecKas, colpoiaoruyeckas u 1.1.). On-
HAKO MX U HEe TaK MHOT'0, KaK I'paHel OpuiinaHTa.

Hamm uccnenoBanusi MO3BOIMIM HaM BBICKA3aTh MPEIIOJIO0KEHHE, YTO MOKa He Oyaer co-
3/1aHO 3HAYUTEIBHOE KOJIMYECTBO CAMOCTOATEIbHBIX KOHIENIINNA, OOBEKTUBHO M MOJIHO pacKpbIBa-
IOUIMX KOHKPETHbIE TPaHU INpaBa, €IMHOr0 M OOIIEro MoHATHA HaM He yaacTcs co3aath. Ho kak
TOJIBKO KOJMYECTBO ONpPEJEICHUN MpaBa JOCTUTHET KPUTHUUECKON Macchl, OHO MEpepacTeT B Kaue-
CTBO, B P€3YyJbTAaT€ YEr0 MBI IIOJIyYMM IOHMMAHHE IIPAaBa HA YK€ COBEPIIEHHO HOBOM YpPOBHE, MO-
KET OBbITh YIMBUTEIbHBIM JJIs1 HAC BCEX.

OrTcrozia Bompoc: eciii Mbl 00BEIMHUM BCE, YTO HAM M3BECTHO CceiYac O Mpase, Mbl MOJTYIUM
HeuTo Oosbliee U Beex ycrpauBatouiee? Cynas o Bcemy — HeT. [loka Mbl UMb JOUUIM 10 TOHUMa-
HUS TOTO, YTO HEJIb3s OCTAHABIIMBATHCS TOJIBKO HA OJIHOM KOHIIEMIINNU ITpaBa, IBbITAThCS «I€1aTh €€
rOCIO/ICTBYIONIEH, r1aBHOW. Hamo ctpeMuThest 00BATH MPaBoO LEIUKOM, U3y4aTh MPAaBO BCEOXBATHI-
Batonie. Takoif KOMIIpeXeHIHBIA MOAX0Jl K U3yYeHHUIO IIpaBa B JIAaHHOM cllydae siBJsieTcss HauboJee
noaxonaumM. Hago ckaszarh, 4TO Mbl YaCTMYHO MUCAIM O KOMIIPEXEHIHOM MOJXOJE B ABYX IO-
cneaHux MoHorpagusx [11; 15], KoTopble BBI3BaIM MHTEPEC U MOIYYMUIH BHICOKYIO OLIEHKY CIIeIa-
muctoB [19; 20; 28; 32; 33; 44].

Jlis ykazaHHOTO TO3HaHMS TpaBa HyxkHa ¢uiocopus. Mmenno ¢unocopus mo3possier
«TOAHSTHCS» HaJ MPOOJIEMOI, OLIEHUTh €€ B UICTOPUYECKOM acleKTe, B JUHAMUKE, C yYETOM pa3Bu-
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THUS HAYYHBIX 3HAaHUH 0 MUpe U ObITHH. Jlymaercs, 4To B GHIOCOPCKOM IJIaHE 3HAUYUTENIFHOE KOJIH-
YeCTBO MPABOBBIX MCCIECIOBAHUMN, XOTS U UMEIOIIUX IN100aIbHbIE eI, (PAaKTUUYECKU MPEICTABISAIOT
co0o#t paboTy y MOAHOXKMUS NHUpamMuabl. Ml HAaMBHO MoNarath, 4TO «IMCTAHIIMIO OTPOMHOTO pa3Mepa
MBI IIpeosoiieeM ObicTpo. [IpuyeM nogyac BMECTO oJbeMa K 3HaHUSAM paboTa BEIETCsl «II0 KPYTy».
Hanpuwmep, 6onee cronerus Hazax H.M. KopkyHoB mojBen yOenuTeNbHBIA UTOT TOMBITKAM CO3/1a-
HUS TaK Ha3blBaeMOW sHIMKIoNenuu npasa. OH, B yacTHOCTH, Hanucaln: «Co3aaTh U3 SHLUKIIONE-
IIMH HAayKy HayK, KoTopas Obuta Obl BMECTE C TEM U CaMOCTOATENBHOM, 0CO00H HayKoi U oOHMMama
OBI OO0 conepikaHme BCEX OTACIbHBIX HayK, OKa3aJoCh HEBO3ZMOXKHBIMY [21, cTp. 33—-34]. BmecTe
C TE€M, CIIyCTs CTOJIETHE, K Ha3BaHHOW UJEH IIpeasIaratoT BEpHYThCS 3aHOBO.

Jpyroii xapakTepHslii mpumMep. B HacTosIiiee Bpemsi BCTpeyaroTCsl MONBITKH 00BEIUHUTD B
UHTETPaIbHYIO0 TEOPUIO IIpaBa TEOPUM €CTECTBEHHOTO U MO3UTUBHOrO mnpasa. Ho Benp mpaBo — He
TOJIBKO 3TU JIB€ TEOPUHU. 3HAUUT, KOHCTPYKIMS B TakOM Buje oOpedeHa Ha mposai. dunocodeku
MOJTHATHCS HaJl MPOOJIEMO U OIICHUTH, YTO OOBETUHEHNE TOJIBKO YKAa3aHHBIX TEOPHH OyAeT coBep-
IIEHHO HE MOJIHBIM — [10JIy4aeTcs He Y BCeX.

dwmocockux ONEHOK TPEOYET COBPEMEHHOE OTHOIICHHUE FOPUINYECKON HAyKH K TpaBy [34;
35; 36; 37; 38]. Tak, B HacTosIIEee BpeMsl OTYCTIUBO HAOJII0MaeTCs, 4TO O (PEHOMEHE «IIpaBO» MHO-
T'Me CIEHUAINCThI CTAIM MHUCATh «BO3BBIIIEHHO XOpolIo». /leckaTh, BCe, YTO CBA3aHO C UCTUHHBIM
IIPaBOM — 3TO CIPABEUIMBO U YECTHO. A BOT YTO HECIIPABEUINBO, TOTAIUTAPHO, HEAEMOKPATUYHO
(XOTSl U CONIEPKUTCS B MPABOBBIX HOpMax) — 3TO yxe He npaBo. OTcroAa CTalnu pacxoKUMHU BbIpa-
KEHHUs — HEIIPaBOBOM 3aKOH, aHTUIIPABOBAs BJIACTh, AHTUIPABOBbIC OTHOLIEHUS U T.1. To ecTh, npa-
BO, 0COOEHHO B I1OCJIETHEE BPEMS, CTAJIO UJICAIU3UPOBATHCS.

Taxolf moxxo/ cTan HACTOJIBKO PACHPOCTPAHEHHBIM B CTYJCHUECKOM cpejie, 4To MpernojjaBa-
TEJH Psiia OTPACIEBBIX TUCUUIUIMH CETYIOT, YTO B By3aX, B KOTOPBIX CTYJEHTaM BHYILAETCS MbICIIb
O pa3IMYMM U MPOTHBOPEUYMSIX IpaBa U 3aKOHA, KpailiHe 3aTPyJHMUTENBHO MPUOXOTUTH OyIyLIMX
[IPaBOBEJIOB M3Yy4aTh KOAEKCHI U JAPYroi 3aKOHOJATEJIbHBIA MaTepual, TaKk KaKk MHOTME CTYAEHTBI
yOeXIeHbI, YTO MOYTH BCE ITO HE ABIsAETCS paBoM [23, ¢. 312].

BaxxHo nOHATH, 4TO ecnu OyJeM CMOTPETh Ha (JEHOMEH IpaBa «4epe3 PO30BbIE OUKU» MbI HE
npuOIM3UMCs K TOHUMAHHUIO 1IpaBa U ero cymHocTu. CieayeT Npu3HaTh, YTO €CIM MPaBOBbIE HOPMBbI
pegopMaTOpCKUX 3aKOHOB MPUBOJAAT K MacCOBOMY OOHMILAHMIO HACENEHHs, YIIIEMJICHUIO TOTPeOHO-
creil B 00pa30BaHMU U 3/JpaBOOXPAHEHUH — TO 3TO MpaBoBoi mpoussoi. [Ipousson! Ho nmenno npa-
BOBOH. BmecTe ¢ TeM, npuMeHseMoe MOMYJIsPHOE CIIOBOCOUETAHUE «HETPABOBOM 3aKOH» BBITOPAXKH-
BaeT caMo MpaBo, Kak Obl Bce OOBACHSAET U BeeX ycTpauBaeT. [Ipu Takux oOCTOsTENbCTBAX MPaBoO CTa-
HOBHTCS CBATHIHEHN, UA0JIOM, Ha KOTOPBII BCE MOJISATCS M HE JOMYCKAIOT KPUTUKHU. MoJI: IpaBo — 3TO
IO ONPEAETIEHUI0 XOPOILO, YECTHO, YHCTO, CBOOOIHO OT AYpHBIX mpumeceil. O TOM ke: MpaBo — 3TO
cB00O/1a, CIIPAaBEUIMBOCTh, PABEHCTBO U HU Kak mHaye. Hanpumep, B.C. HepcecsHi Hayan kHUTY O
¢unocoduu npasa Tak: Guiaocopus MpaBa 3aHUMAETCs] TO3HAHUEM IIpaBa Kak HEOOXOIUMO (hopMbI
CBOOO/IbI, PAaBEHCTBA U CIIPaBEUIMBOCTH B 00IIECTBEHHOM >kn3HHU mozel [31, c. 1].

Ho Takoe moHMMaHue mnpaBa 0JJHOCTOPOHHE, a 3HAYUT HE 00BEKTUBHO. HekpuTHYHOCTH MO-
3HAHUS KaKOT0-JIMOO SIBIEHUS NMPOTUBOPEUUT camoil cyTH ¢unocopuu. [Ipu HEeKpUTHUHOM HCCIie-
JIOBaHUM MUCTUHHBIX 3HAHUH HE MOJIYYHUIIIb.

Hns pumocoduu mpaBa ykazaHHOE TOJIOKEHHE TauT B ceOe OOJBINyI0 omacHOCTh. Hekpu-
THUYHBIA TIOJIXOJ1 TOBOJUT MMOHUMAaHHE KaKOTro-JIMOO SIBIEHUS 10 THIepTpodupoBaHHBIX (HopM. DTO
Hen30eXHO MPUBOAUT K M3BPALICHHOMY NMOHMMAHUIO SIBJIEHUS, CYHIIHOCTH, KoHuenuuu. [locneny-
IolIasi KPUTHKA, KOTOpasi paHO WJIM MO3JHO MPOPBIBAETCS, O4aC YHUUYTOXKAET HE TOJIBKO cHopMHU-
POBaHHbBIE MOAXOJbI K U3Yy4aeMOMY SIBJICHHIO, HO M JAUCKPEIUTHPYET caMo SIBICHUE, CBS3aHHBIE C
HUM KOHIIENIMH U UACH.

SIBHBIN neperu0 B OJIHY CTOPOHY JaeT MepeHachlieHne npoOaeMoii, B pe3ylbTare 4ero cpa-
6ateiBaeT ekt MasTHUKA». B pe3ynbTare nake camble CBETIIBIE U 3/paBble HaeH, IpuoOpeTs
runepTpodrupoBaHHyto (GopMy, MOABEPrarOTCs YK€ OTyJIbHOM KpPUTHKE, Ha JJUTENbHBIN CPOK Mpe-
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Jar0Tcs 3a0BEHUIO M BBITECHAIOTCSA APYTUMHM KOHLENIMSAMHU, KOTOPbIE Ha IOBEPKY OKa3bIBAOTCS
TOKE HE 0€3 U3bSHOB.

[Tomumo Toro, unocodsl mpaBa MOYEMY-TO HE BCETJIa YUUTHIBAIOT pediiekcuto Gutocopuu.
Ha npoTtspkeHun Bceit mcTopun pa3BUTHS denoBedecTBa it puitocoduu OBUTO XapaKTEPHO MOCTO-
SIHHOE TepeOpMyJIMPOBaHUE CBOMX OCHOBHBIX IpoOieM. OJlHa KOHIENLUs, BpoJe Obl JOCTAaTOYHO
000CHOBaHHAas1, HEM30EKHO CMEHIETCS IPYTOi, MPUHIMITMAIBHO OT Hee oTiuyaromiecs. Ecinu cre-
LUAIMCTBI, CKa)X€M, BUIAT NEPCIEKTUBBI €CTECTBEHHO-IIPABOBOM TEOPHUM KAK TOCHOACTBYIOLIEH
Teopuu IpasBa B Poccum Ha AIuTENbHOE BpeMsl, TO K JJaHHOW T€OpUH TeM OoJiee Hal0 MOAXOIUTh
Oosiee KPUTUYHO, OCMBICTIEHHO. He TOJIbKO IOJUYepKUBaTh MOJIOKUTENIbHBIE XAPAKTEPUCTUKU 3TOU
TEOpUH, HO U BUJETH ONPEACICHHBIEC YITYIIEHUS, CII0)KHOCTU IPUMEHEHHSI C YUETOM CIIOKUBIIEHCS
B Poccun MeHTanbHOCTH, IPaBOCO3HAHMS U TPABOBOM KYJIBTYPBI.

[IpennpuHMaeMble HBIHE MOMBITKH OTTOPOAMTH MPABO OT KPUTHKH, JAYMAETCs, OOPEUEHBI.
Jlaxke eciim UCXOIUTh U3 OOXKECTBEHHOI'O MPOUCXOKIEHU IpaBa, TO MOIUThCsA Oynyt bory, a He
npaBy. Uto u ecrectBeHHO. [IpoTuBonocTasnats bora npaBy n1bo nononHATs bora npaBom Henemno
u 6eccmbIciieHHo [27].

OnsTh K€, €cliu MONBITaThCA KaK-TO UJICANU3UPOBaTh MPaBo, CO31aTh TaKOE MPaBo, K KOTO-
POMY JTOJDKHBI BCE€ CTPEMUTBCS, TO €0 BCE PABHO HE BEPHO CBOJAUTH 10 (hOpMbI CBOOO/IbI, PABEHCTBA
U crpaBeuBOCTU. [IpaBo 3HAUUTENLHO MHOIOTPAHHEN M HEOJHO3HAYHEH, 4YeM yKa3aHHBIC BBIILIE
kareropuu. [IpuueM TOYHO OIpenesNuTh yKa3aHHble (GUIOCO(CKHUE KaTErOpuu — CIOXKHEHImi ¢u-
n0co(CKHiA BOIPOC.

[TpaBo — 3T0 BaXkHOE M HEOOXOIUMOE sIBIIEHHE O0IIeCTBEHHOM *M3HU. Ho TakuMu ke 1o 3Ha-
YUMOCTH SIBJIIFOTCS U JIPYTUE SIBJICHUS — KYJIbTypa, 3KOHOMUKA U J1p. Bo3moxHa Jiu, Hanpumep, uzie-
aJIbHAsl CIIPaBEIJIMBOCTh B DKOHOMMKE, €CJIA, IPUMUTUBHO, OJMH XOYET MOJO0POKE IPOAATh, a APYToi
— noJieleBie KynuTh? Bo3MoxHa 1 ueanbHas ClIpaBeUIMBOCTh B IIPABOBOM CIIOPE JIMI] IIPU pasjie-
JIe IMYILECTBA — CIIPABEUIMBOCTh Yy KaXKAOTr0 CBOs. Bo3MOXKHa 1M OTHO3HAYHAsI OLICHKA IIPOM3BEC-
HUM KynbTyphl (ckaxkeM, «HepHoro kBajapara» Manesuua), OyJeT 11 OHA MOJHOCTBIO CIPaBEINBa?
IIpu 3TOM HUKTO HE MILIET O HEAKOHOMHOM SKOHOMHUKE, HEKYJIBTYPHOU KYJIBTYpE U T.JI.

3nech cienyeTr ckaszaTh, YTO Mbl HE OTOXKJIECTBJSEM NpaBO W 3akoH. OJIHAKO CUMTAEM B
KOpHE HEBEPHBIM 3TH MOHATHS IPOTUBONOCTABIATh. [IpryemM npoTuBONOCTaBIATh OAHOOOKO, OJHO-
CTOPOHHE, BBIFOpaXKUBasi MPaBO Kak SBJIEHHE, CBOOOAHOE OT KPUTUKH. XOUETCS CIPOCHUTDH, IOUEMY
MUIIYT «HEMPAaBOBOM 3aKOH», a HE, HaIpUMep, «HempaBoBoe npaBo»? [l yero o0enaTh npaBoBbIe
HOopMbI? TeMm Gosee, ObIBaeT Tak, YTO HOPMBI, KAKYILIMECS HAM Ha CETOJHSIIHUMN 1€Hb TPaBOBBIMU U
BO BCEX CMBICJIaX CIPABEUIMBBIMU, 4€PE3 HCTOPUYECKUI OTPE3OK YK€ IPABOBBIMH HE KaXKyTCS.
Hanpuwmep, pedopmsr B Poccun, nmpoBeaennsie B 1990-x rogax u opopmiieHHbIE COOTBETCTBYIONIHU-
MU MPAaBOBBIMH HOpMaMH, EPBOHAYAIbHO Ka3aJIMCh UMEHHO MPAaBOBBIMH, JINOEpaabHbIMU. OIHAKO
[0 MPOLIECTBUU YK€ HEOOJIBIIOr0 KOJIMYECTBA BPEMEHU OHM MPUBENIU K 3HAUYUTENIbHBIM HEraTHB-
HBIM TOCIIEACTBUSM: pa3Bajly rocylapcTBa, cenapatusmy B Poccuu, HanuoHaan3My, OOHUIIAHUIO
3HAYUTENbHOM YacTH HaceJIeHMsI, BOOPY)KEHHBIM KOH(UIUKTaM U Jp. HeoqHO3HAaYHOCTh pe3ynbTaToB
MPOBEJEHHBIX pedopM MPHU3HAIO U PYKOBOACTBO cTpaHbl. Ceiiyac O4eBUAHO, YTO HOPMBI IpaBa,
yCTaHaBJIMBABIINE XOJI YKa3aHHBIX peopM, e/lBa JIM MOKHO OTHECTH K IPABOBBIM (B TOM CMBICIIE,
KOTOPBIN 3aKiIaIbIBaeTCs OTAEIbHBIMU YUYEHBIMU-UICAIUCTAMU).

Ho ectb u obparnsie npumepsl. [Ipuka3 mapmana I'.K. XXykosa o 3amute JIeHunrpasaa no-
00l 1IeHOW MO CBOEH KECTOKOCTH, Ka3aJloch Obl, BPSJ JIM yMEUIAeTcsl B MpaBoBble paMKu. OaHAKO
X0l HICTOPUH OOBEKTUBHO MPOAEMOHCTPUPOBAJ BBICIIYIO CIPABEAIUBOCTS TAKOTO PEIICHUS, TPABO-
Ty ¥ MPaBUWIBHOCTh, TO €CTh UMEHHO MpaBoBoi XxapakTep. Ceiluac BceM OYEBHJIHO, UTO €CJIM ObI HE
yaepxanu JIeHMHrpaa, TO KOJIMYECTBO YOUTHIX ObLIO ObI B pa3bl OOJbIIE W BOMPOC MOOEAbI HaZ
¢damm3mMom ocraBaicst Obl OTKpBITEIM. Hamo cka3zaTh, 9YTO B HICTOPUU Y€IOBEYECTBA HAKOMHIIOCH He-
MaJl0 UMEHHO IIPaBOBBIX HOPM, COJEPKAILMX HACWIINE U JKECTOKOCTh. Kak BEpHO 10O 3TOMY ITOBOLY
Hanucan B.3. JIuBmun, uisi OMHUX U TEX K€ TPYIII JII0JIeH TOT WM WHOM 3aKOH OJIUIETBOPSET pa-
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BEHCTBO M CIPaBEUIMBOCTb, OH NPABOBOM, a I Ipyrux rpynn — Her. [loaToMy obmiero u ogHo-
3HAYHOT'O KPUTEpUs OTIMYHUS [IPABOBOIO 3aKOHA OT HEMPABOBOIO He cymiecTByeT. Ilpu 3TOM otuH 1
TOT K€ 3aKOH MOKET ObITh IPAaBOBBIM M HEMIPABOBBIM Ha Pa3HbBIX dTarax pasBUTHs oOuiecTa [24].

B cBsi3u ¢ 3TUM, KOHLIENIMS IPABOBBIX M HEMPABOBBIX 3aKOHOB HE MOXKET CTaTh OPUEHTUPOM
JUI TOCYJApCTBEHHBIX OPraHOB W JIOJKHOCTHBIX JIMI], IMPUMEHSIOMUX NpaBo. MHBIMHU ciloBaMu,
JaHHAsl KOHLIETILUS MPEACTaBIAET COO0M HEKYI0 YMO3PUTENbHYIO0 KOHCTPYKIUIO, KOTOpasi HE MOXKET
OBITh peai30BaHa MU MPUMEHEHHUH MpaBa. 3/1eCh, Ha JJAHHOM 3Talle B 0YepeIHOM pa3 spKO BhICBE-
YMBAETCS BOIIPOC UMEHHO HaY4YHOMH, UAJEeKTHUECKOW IPOBEPKH UIEH U KOHCTPYKIHIA.

['myGokoe wuccienoBaHue MPOOJIEMBI «IIPABOBBIX-HEMPABOBBIX» 3aKOHOB IPOBEACHO
0.3. Jleiictom. Ilo ero aGCcoMOTHO CIpaBeIJIMBOMY MHEHHUIO, CEPhE3HBIM MPEMSITCTBUEM HA IYTH
CTaHOBJICHUS COJEPKATENbHBIX (PUIOCO(PCKUX HANPaBICHUA W3YyYeHHs IpaBa B MOCIEIHUE TOJbI
cTaja KOHLIENIMs, KOTOpas elle HEeJaBHO Ha3blBalach €€ CTOPOHHUKAMHU «HMCTOPHKO-
MaTEpUATUCTUUECKass KOHLENIUS Pa3Inyisl U COOTHOIIEHHUs IIpaBa M 3aKOHa», a TEIepb IeperuMe-
HOBaHA UM B «IMOEpTapHYIO». 3aKOHY, IPUHATOMY T'OCYJapCTBOM, 3Ta KOHIENLUs IPOTUBOIIOCTaB-
JSIeT MPaBo, CYIIHOCTh KOTOPOTO yCMaTpUBAeTCs B CBOOOJE, paBEHCTBE M CIpaBeyMBOCTH. Ha
3TOM OCHOBAHO INOHSTHE «HETPABOBOM 3aKOH», HE COOTBETCTBYIOIIUI MPeCTaBIEHUSM O CBOOO/E,
PaBEHCTBE U CHpaBeIMBOCTU. Vcxond U3 Takol KOHUENIMH, B MHOIOBEKOBOI MCTOPUU YEJIOBEUe-
CTBa BOOOIIE TPYAHO HANTHU «IIpaBOBbIE 3aKOHbI». EcCiiM cuMTaTh MpaBoO BOIUIOIIEHHWEM CBOOOJIBI,
PaBEHCTBA, CIPABEMJIMBOCTH, TO HCTOpHs IpaBa HauuHaercs Tosubko ¢ XVII-XVIII BB., a Bce
npensiaymiee npaso (3akoHsl XamMMmypanu, 3akoHbl MaHy, puMcKoe paboBiiaiebueckoe MpaBo, BCe
npaBo CpenHux BekoB, B Poccun — Pycckas npaBaa, Bce CyneOHUKY U YII0KEHUS U T.I1.) HE JI0JIK-
HO cuuTathes npasoM. [lomydaercs, yTo «imbepTapHas KOHLENIUI» Kak Obl yIpa3IHuIa 0OJbIIYIO
yacTh ucropuu npasa. OTaaBasi JOHKHOE TEOPETUUYECKOM CMEIOCTU U MOCIEA0BATEIbHOCTU OCHO-
Barens 3Toi koHuenuuu B.C. Hepcecsnua [29, c. 28-30, 46-49], oTmeTumM, 4TO OH YOpa3JAHUT U
OO0JIBIITYIO YaCTh UCTOPUU TOCYAApPCTBA. | '0CyapCcTBO, 1O €r0 MHEHHIO, KOHCTUTYUPYETCS TOJIBKO Ha
OCHOBE «IIPABOBBIX 3aKOHOB», a BCE OCTAJILHOE, YTO 10 CHUX IOp B UCTOPUHU CUUTAIOCH rOCylap-
CTBOM, OBLJIO pa3IMYHBIMU BUJIAMU JE€CIIOTU3MA, IPUHLIUIINAIBHO OTINYAIOIIUMHUCS OT TOCy1apcTBa
[23, c. 307-308].

Ho nanbuie — 6omapmie. Kak npogomxun O.3. JIeHCT cBOIO MBICIB, HA OCHOBE aOCTPaKTHBIX
pacCyXIeHHUI, TPOTUBOMNOCTABIISIFOIIMX BCETrIa XOPOLIEe MPaBO HEPEAKO IIIOXOMY 3aKOHY, TPYJHO
chopMyIHUpOBaTh KakHe-TM0O0 KOHKPETHbIE PEKOMEHJIAlMU COBPEMEHHOMY 3aKOHOJATEIN0, KOTO-
pBIi IPUHLIMINAIBHO MPU3HAET UJEH CBOOO/IbI, PABEHCTBA U CIIPABEUIMBOCTH, HO HE BCEr/la yMEeT
BOIUIOTUTh MX B 3akoHe. Kpome Toro, u3 mosst 3peHusi CTOPOHHHKOB KPUTHUKYEMOH KOHIIEMIIUU
HAYUCTO BBINAJI0 MPOTUBOIOJIOKHOE COOTHOILIEHHE — XOPOLIETo 3aKOHAa M 3bIOKOr0, HeoOecneueH-
HOTO M MOTOMY TuIoXoro mpasa. [Ipumep Takoro cootHomeHus — 1. 59 Koncruryuun Poccuiickoi
denepanyuu 0 MpaBe Ha 3aMEHY BOEHHOW CIyKObl aJbT€pHATUBHOM IpaXkAaHCKOM ciykOoi M He-
BO3MOXXHOCTh P€aM30BaTh 3TO MPaBO M3-3a OTCYTCTBHUS 3aKOHOJATENIBHOIO ONpEAENeHUs MopsaKa
ero ocyuiectBiieHuss. CTOPOHHHUKH PA3JIMUYEHUS [IpaBa U 3aKOHA HE 3aMETUJIM, YTO IIPABO OTIMYAET-
Csl OT 3aKOHA CIIOCOOHOCTHIO PEAI30BbIBATHCS B KOHKPETHBIX MPAaBOOTHOIICHUSAX, B IIpaBax U 00s-
3aHHOCTSIX YJIEHOB OOIIECTBA U IMOTOMY B IpaBe HE MOTYT BOIUIOTHTHCS Ype3MepHO olmme Gpopmy-
JUPOBKH (XOPOLIETO IO 3aMbICITy) 3aKOHA, HE UMEIoIUe pa3paboTaHHOIO MEXaHHW3Ma UX MepeBoja
B KOHKPETHBIE IIPABOBHIE OTHOILLIEHUS.

Kpowme Toro, — kak Touno noamermit, O.3. JIelcT, — U3 oI 3p€HUsl CTOPOHHUKOB Pa3IMYEHUs
IpaBa M 3aKOHA HAYMCTO BBIMAJ TAKXKe MPOILECC peajn3aldy TOro U APYyroro, 6o, mo UX MHEHHIO,
MIPaBO — UJieu CBOOO/IbI, paBEHCTBA U CIPABEAJIMBOCTH, a 3aKOH — TEKCThI, KOTOPbIE MOT'YT 3TUM HUJe-
M TPOTUBOPEYNTh. OJTHAKO UCTOPHH W3BECTHBI HEIJIOXHE IO JIUTEPATYpPHOMY O(POPMIICHHUIO 3aKOHBI,
TEKCThl KOTOPBIX BO3BEIAIOT CBOOOY, paBEHCTBO U CIPABENIMBOCTD JUISL TOTO, YTOOBI 3aMacKHpO-
BaTh OecrpaBue, TEPPOp, HApYyILIEHUE FITEMEHTApHBIX NPaB U cBOOO uenoBeka. TakoBa 6buta KoHncTu-
tyuusa CCCP 1936 rona, 1eMOKpaTHUECKUE MOJI0KEHUS KOTOPO HOCHITU JIeKJIapaTUBHBIN XapakTep U
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SBJISUTUCH (DOPMOIA Mporaransl B roJibl MacCOBBIX penpeccuil. bbuia u, M0 MHEHHIO CTOPOHHUKOB
nubeprapHoit uen, 3ta KonctuTynus «mpaBoBbiM 3akoHOM»? [23, ¢. 309-310].

[TonmHOCTBIO cOTMalIasch ¢ Ha3BaHHBIM YYEHBIM, XOUYeTCsl JOOABUTh OJUH MPUMED, SIPKO Xa-
PaKTEpU3YIOIUI OJJHOOOKOCTh U HETOYHOCTD IMOJIX0/1a «K MPaBy KaK K ONpPEIeJIeHHO XOPOUIEMY sIB-
JICHUIO 110 OTHOLIEHUIO K TUIOXOMY 3aKOHY».

Koncrurynuen Poccuiickoit denepanuu 4enoBek, ero npasa OIpeIeiIeHbl KaK BbICIIAs LEH-
HoCTh A Poccuiickoro rocynapersa (ct. 2). s peanuszanuy Takoro rnpaBa U3AaHbl HEIUIOXUE 110
coJiepkanuio 3akoHbl. Kazamock Okl Bce BepHO? J[eliCTBUTENBHO, K 3aKOHAM, MO OOJIBIIIOMY CUETY,
MPETEeH3Ul HET — BCce OHM COOTBETCTBYIOT KoHcTutynuu Poccuiickoin denepannu, UCHOJIHSIOT €€
IIOCBUI O TOM, 4TO IIpaBa 4Y€JIO0BEKA €CTh BbICIIAsA LIEHHOCTh. OIHAKO BO3HUKAET BOIPOC, a BEPHO JIU
caMO NPaBO O TOM, YTO YEJIOBEK M €ro mpasa SIBISIOTCS UMEHHO BbICHIEN LEHHOCThIO? UTO BbIIIE
IIpaB KOHKPETHOTOo 4ejoBeka B Poccun uHbIX 1eHHOCTeH HeT? UTo, IPOTUBONOCTABIIAS €JUHUYHbIE
MHTEPECHI OOIIUM, IPUOPUTET JTOJKEH ObITh y eqUHUYHBIX? UTO pa3Be He sBIseTCs IIeHHOCThIo Po-
JIMHa, rocynapcTBo, Bepa, HakoHel, )KU3Hb U 3I0POBbE CBOUX COOTEUECTBEHHUKOB?

06 srom eme B 1915 rogy nucan ussectHslil pycckuii ropuct C.A. KotnspeBckuit. OH 0T-
MeyaJl, 4TO HET MPaBOBOTO TOCyAapCTBa 0€3 CO3HAHMS Yy TpaKJaH LIEHHOCTH IpaBa, 0e3 J0BU K
npaBy, 00psObI 32 paBo. Ho HET u rocyaapcTBa TaM, I/ie HE CYIIECTBYET TOTOBHOCTH B U3BECTHBIC
MUHYTBI KEPTBOBAaTh 3TOM JII0OOBBIO, 3TOHM Jake NMPUBBIUKONW K YK€ JIOCTUTHYTOMY IPaBOBOMY
yKJIaJly BO UMsI 00SI3aHHOCTEH Mepei pOJIMHOM, BO UMSI OTBETCTBEHHOCTH 32 €€ He3aBUCUMOCTh, 0e3-
OIIACHOCTb, BO UMl CIIYXKEHHUS TOCTOHOMY €€ HCTOPUYECKOMY pa3BUTHIO. «B 3TOM cMbIciie rumnep-
Tpo(us MPaBOBOrO0 MHCTHHKTA, U3BECTHAS, TaK CKa3aTh, MOJUTUYECKAS U3HEKEHHOCTh MOXKET OKa-
3aThCsl B OOpbOE 3a JKM3HB (a OT 3TOH OOpHOBI B caMoil ocTpoii (hopMe He 3acCTpaxOBaHO HHU OJHO
roCy/1IapCcTBO) ONAacCHBIM KAa4e€CTBOM, €CJIM OHO HE YPAaBHOBEUIMBAETCS JOCTATOUYHBIM 3allacoM JJie-
MEHTapHOI'0 HEMOCPEACTBEHHOro narpuorusma. C Apyroil CTOpOHBI, TOCYJAapCTBO HYKIAETCS HE
TOJILKO B TOTOBHOCTH T'payKIaH MPHUHECTU ceOs B KEPTBY, €My HEOOXOMMa UX CIIOCOOHOCTH Tepe-
KHUTb 3Ty JKEPTBY KaK MOABEM HAIIMOHAIBHOI'O OJYLIEBJIEHMS, €My JOJKHA ObITh MpHUCYIla CUia
BbI3BaTh 3TO ojaylleBieHue. [lomydaeTcst cTpaHHBIA MapajoKc: COCOOHOCTh IpakJaH >KEPTBOBATh
MIpaBOBBIMU OJlaraMu cama CBs3aHa C BBICOKMM IIPaBOBBIM YPOBHEM TOCYJapCTBEHHOIH OpraHu3a-
uuu. bonesHenHas u onacHas — ¢ BUAY — JUCTapMOHHMS NPEBPAILAETCS B Ty BBICIIYI0 T'apMOHMIO,
HCKaTh KOTOPOW BCIOAY BEIUT 3aroBeIb xu3Hm» [22, ¢. 373-374].

B Poccun, Ha KOTOpYIO HE MEHEE /iBa pa3a B BEK HAIaJaroT 3aBOEBATENH, )KUTEIU KOTOPOH
BBIPOCIIA B OOIIMHE, BOCIUTHIBAIIMCH U3 BEKA B BEK KOJIJIEKTUBHBIM TPYJOM, OCOOEHHO BOCIPUHHU-
MaloT CJIOBA: NaTpUOTH3M, OTEUECTBO, CAMOIIOKEPTBOBAHUE PAIH IPYTHX.

O TOM Xe, ABIASACH BBIPA3UTEIEM MHEHMs PyCCKOro Hapoza, roBoput Pycckas [IpaBocnas-
Has 11epkoBb. B Jleknapaiuu o npaBax U JOCTOMHCTBE yesnoBeka oT 6 amnpens 2006 rona, mpuHSITON
X BcemupnbsiM pycckuM HarmoHanbHBIM cOO0OpPOM, TOBOPUTCS, UTO MpaBa U CBOOOBI HEPA3phIBHO
CBSI3aHBI C 00SI3aHHOCTSIMU M OTBETCTBEHHOCTBIO 4esioBeKa. JIMUHOCTh, peayin3ysi CBOM MHTEPECHI,
IpU3BaHa COOTHOCUTH MX C MHTEpecaMu OJMKHEro, CEeMbU, MECTHOM OOIIMHBI, HApOJa, BCETO Yeso-
BeyecTBa. CyIECTBYIOT IIEHHOCTH, KOTOPBIE CTOST HE HIDKE MpaB YeJOBeKa. JTO TaKHe LIEHHOCTH
KaK Bepa, HPaBCTBEHHOCTb, CBATBHIHU, OTedecTBO. Korjga 3Tv 11EHHOCTH U pean3anis Ipas yeloBe-
Ka BCTYIAIOT B IPOTUBOpEYHNE, OOLIECTBO, TOCYAAPCTBO U 3aKOH JOJKHBI TAPMOHUYHO COYETaTh TO
u apyroe. Henb3s nomyckaTe cUTyanuil, Ipu KOTOPBIX OCYLIECTBJIIEHHUE IIPAB YEIOBEKA MOAABIISIIO
Obl Bepy U HPAaBCTBEHHYIO TPAJULHUIO, IPUBOAUIIO ObI K OCKOPOJIEHHUIO PETMTHO3HBIX U HAallMOHAIb-
HBIX YYBCTB, TOYUTAEMBIX CBATBIHb, YTpoxkajio Obl cymiecTBoBaHuio OteuectBa. Pycckoii IlpaBo-
CJIaBHOM 1IEPKBH OIMACHBIM BUIUTCS U «U300peTEHUE» TAKUX «IIpaBy, KOTOPbIE Y3aKOHUBAIOT OBeE-
JIEHHE, OCYK/1aeMO€ TPaAUIIMOHHOW MOPaJIbl0 U BCEMH UCTOPUYECKUMU PETUTHSIMH.

Tem cambiM Pycckas [IpaBocnaBHas LlepkoBp moATBEepAnsIa MHEHHE O TOM, YTO U IOHBIHE
OO0IIIeCTBEHHbIE MHTEpeChl Ha PycH cToAT, M0 MeHbIIeH Mepe, He HUXKe, YeM WHTEpECHl JIMYHBIE,
cooctBeHHsble. [loaToMy HecomHeHHO, yTo Konctutynuust Poccuiickoit denepannu A0IKHA TPOBO3-
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rJIaliaTh BBICHICH IEHHOCTHIO MpaBa HE TOJBKO KOHKPETHOTO YeNOBEKa, HO U POCCHIMCKOTO 00IIe-
CTBa, 3HauMMOCTh OTeuecTBa, €ro 3aluTy OT 3aBOeBaTeNeil.

Crnenyet npusHaTh, 4To HOpMbl KoHctuTynun Poccuiickoit @enepanuu B 4acTu MpOBO3IIIa-
LIEHUs MPaB KOHKPETHOT'O YeJIOBEKA BBICIICH LIEHHOCTBIO MPH HEAO0OLEHKE 3HAYMMOCTH PoauHbl 1
OtuecTBa, HE 10 KOHIIA KOPPEKTHBI. [Ipyn 3TOM B 3aKkoHax coaeprkaTcsi HOPMBI O 3alIUTE rocynap-
cTBa U obuiectBa. To ecTh, 10 cyTH, HOpMbl KOHCTUTYLIMK B JAHHOM cily4ae BISIOTCS 00pa3drMKoM
TOTO, YTO MPaBO ObIBAET HE MPOCTO HECOBEPUICHHO, HO U XYK€ 3aKOHOB, €T0 PEATH3YIOIHX.

Takum obOpa3oM, mpaBo He cienyeT uaeanusuponarb. OHO mpeacTaBisieT coOOW sBICHHE
OOIIECTBEHHON XU3HU, YEJIOBEYECKON JKU3HU M OTPa)KaeT MPOILECCHI, MPOUCXOISIIUE C JIIObMH.
I'oBOpst 0 ecTeCTBEHHBIX IIpaBax yesioBeka (IIpaBO Ha JKU3Hb, CBOOO/Y COBECTH, IIEpPEMEILIEHUs, Be-
POMCIIOBEAHUS U T.J.) HUKTO HE Oy/ET CIOPHUTH C TEM, YTO BCE ITH MpaBa MOSBIIAIOTCS Y YEIOBEKa
1ocJI€ POKIACHHUS, HO HU KaK He J10 pOKIeHUs. To eCcTh IPaBO HEPa3phIBHO CBA3AHO C )KUBBIM Y€JIO-
BEKOM, POJUBIIUMCS M TEM CAMbIM MOSBUBIIMMCS B 001IeCTBEHHOHN HU3HU. COOTBETCTBEHHO, HEIlb-
351 OTAENATH MPaBO OT yejoBeka U obuiectBa. IlpaBo — He 001aKo, BUTAOIIEE Ie-TO BHE JIOACH.
A TIOCKOJIBKY NPaBO HEPA3PBIBHO CBS3aHO C YEJIOBEKOM M OOILIECTBOM, IIPO HETO HE CIEIYET I'OBO-
PHUTH KaK O YEM-TO CBEPXbECTECTBEHHOM, BO3BbIIIEHHOM. OHO MPOCTO OTpa)kaeT U OOLIECTBO B Iie-
JIOM, ¥ KOHKPETHBIX JIIOJEH — UX JJOCTOMHCTBA U UX ITOPOKH.

Jliis Hac ObuTa M OCTaeTcs 3araJkoi, oueMy MMEHHO IMPaBo MOJBEPKEHO TAKOM Hieann3a-
LMY CPEJU MPaBOBEIOB (B OCHOBHOM TEOPETHKOB IIPaBa). DKOHOMUKY, KYJIbTYPY, HOJUTHKY CIIELIH-
QJIUCTBI B 3TUX 00JIACTAX OLIEHUBAIOT 00Jiee B3BEIIEHHO U 0OBEKTUBHO, 0€3 HILTIO3UH.

Bo3MoxHO, cam (eHOMEH mpaBa COACPKHUT B ceOe MOCTOSHHOE CTPEMJICHHE YelOoBeKa K
100poTe, YECTHOCTH, CIIpaBeUIMBOCTU. Mim MoxeT ObITh Miean U3 IpaBa CO3/AIOT y4YEHbIE, He-
CKOJIbKO OTOPBAHHbBIE OT KOHKPETHBIX MPaBOBBIX peasiuii, 3aCTONOPEHHOCTH MHOI'MX IPaBOBBIX Me-
XaHHU3MOB, BOJIOKHUTHI B CIIOpaxX, HECHPABEAJIUBOCTH, HEUYECTHOCTHU, MOJUIBIX YJIOBOK, NOJIKYNA WU
JaBJICHUS Ha CyJ U T.A4.7 3aMeTHM, 4TO 3TH KadecTBa ObUIM M €CTh y MpaBa BCEr/a, Ha MPOTSKEHUU
Bceil ucropuu. OHM MHOTOKPATHO OMHMCAHBI B JIUTEPAType, UCTOPHUECKUX paboTax, Aa U CaMUMH
topuctamu. Hano xuth B peanusix. Hamu Obul mpoBeieH COLMOIOTUYECKHI ONMPOC MATH THICAY
MockBHuei, poccustH. Mim Obl1 3aman Bonpoc: «HUto Takoe mpaBo, no Bamemy muenuto? Ecnu 3a-
TPYIHSIETECh, TO C KAKUM CJIOBOM (ciioBaMHu) y Bac acconuupyercst mpaBo?»

OrtBet cuibHO 03amauni. 86 % OINpOIIEHHBIX OTBETUIIH, YTO IPABO 3TO 3aIpeT JIMOO 3TO CIOBO
acCOLIMUPYETCs B MEPBYIO OUEpe/ib C 3aPeTOM U HakazaHueM! 5 mpoleHTa — 3aTpyIHIINCh. 9 MPOIeH-
TOB OTBETWJIX MHaue. Ho MpUBOIUTH Ipyrue OTBETHI, JyMaeTcs U HE TaK BaXKHO 3a SBHBIM IIPEUMYIIe-
CTBOM ITOHMMaHHUS IIpaBa yepe3 3arpeT 4ero-a1udo 1 HaKa3zaHus B cilydae HeucnonHeHus [ 15, c. 85].

Hano cka3zaTb, 4TO HamMH paHee, IPU MMOATOTOBKE MpeabIyIe MoHorpaduu no puaocopun
IpaBa, OIpAaIlMBAJIOCh JIBE ThICAYM MockBUYeH. Lludpbl ObuIM oueHb cxoxu. B wacTHOCTH, TOrAa
11 83% ONPOIIEHHBIX TPaBO ACCOLIMUPOBAIIOCH C 3allpeTOM U HakazaHueM [11, c. 50].

Uro xe nomydaercs? YdeHble MUIIYT O MEpUie CBOOOJIbI, paBEHCTBA U CIIPaBEAJIMBOCTH, a
y JItoJiei, o0I1ecTBa OHO TJIaBHBIM 00pa30M acCOLMUPYETCs C 3alpeToM U HakazaHuem? U mouemy
3ampeT W Haka3zaHue B MpaBe 0ojiee 3HAUMMBI JJIs JIIO/IeH, YeM 00s13aTeNbHbIEe YCTAaHOBJICHHBIE Mpa-
BUJIA WIIM y3aKOHEHHBIH MOPSAOK OCYIIECTBICHUS KaKUX-1100 NeicTBUi?

KoneuHo, jxenatenpHO MPOBECTU MOAOOHBINA ONMPOC ¢ MaKCUMalIbHBIM yYETOM BCEX Mapa-
METPOB OMNpALIMBAEMBIX: BO3pacTa, 00pa30oBaHusl, COLMAILHOIO MOJOXKEeHU U mp. Pa3OuBKy oTBe-
TOB JK€JIaTeIbHO TOKE CIIeNaTh MO COLMAIbHBIM TpyIaM. ITO, KOHEYHO, AaCT BO3MOKHOCTh yCTa-
HOBHTB 00Jiee TOUHBIE PE3YNIbTaThl O0IIECTBEHHOIO MHEHHUS, HEXKEIH Clly4yaiiHas BRIOOpKA MATH ThI-
CsIY MOCKBHYEH.

MBI OTKpBIBaEM HAIlIUM IOCJIEAOBATENSAM LIIMPOKHUH TUIacT HaydyHOH paboThl. OCOOEHHO HH-
TEPECHO MPOBECTH TaKOW OMPOC B HanboJiee pa3BUTHIX €BPONEHCKUX CTpaHaX M CPaBHUTH C MONY-
4yeHHbIMU B Poccun naHHbIMU. MBI HE HCKIIOYaeM, 4yTo B 3anaaHod EBpone pe3ynbraTtbl MOTYT
ObITh pyrue. Ho MoryTt ObITh U IPUMEPHO TaKHe e, TaK Kak, [10 HallUM HaOJII0JIEeHUsIM, TaM pa3-

19



Ne 1 (47) 2017

BUTHI HE TOJBKO 3aKOHOIOCIYIIAaHUE, HO U 3aKOHO00s3Hb. Tak, He MPOBOJS HCCIEAOBaHUs 3a Tpa-
HUIICH, Mbl OOHAPYKWIM LIUTATy U3BECTHOTO aBcTpuiickoro ¢unocoda ®. Xaiteka: «OcMbIcarBast
coOCTBEHHBIC ITpaBa, Mbl IOHMMAEM YET0 HEJb3s AenaTh» [26, c. 154].

C 01HOH CTOPOHBI XOPOILIO, YTO IIPABO ACCOLIUUPYETCS Y POCCUSIH C 3alIPETOM M HaKa3aHUEM,
HO HE HACHUJIUEM U KECTOKOCThI0. OJTHAKO, C IPYroi CTOPOHBI, 3alpeT U HAaKa3aHHE — He MO3UTUB-
Has peakuus uyenoBeka. OHM HE pajylOT U KakK MPaBUJIO HE BBI3BIBAIOT IOJOKUTEIBHBIX 3MOLMI.
3HAUUT JOTHYHO MPEANOTI0KUTh, YTO MPABO MO3UTHUBHBIX AIMOLUN y OOJIBIIMHCTBA JIIOICH HE BBI3BI-
BaeT. A roBopsl TOUHEE, BbI3bIBacT HeratuBHble [14; 41]. IIpu 3ToM naxe eciy 10NyCTUTh, YTO MPU
OIpOCe KOHKPETHBIX CIIOEB HaceleHusl OyIyT HECKOJIKO MHbIE Pe3yJIbTaThl, TO Bce paBHO 86 % ac-
COLIMMPYIOLIUX MPABO C 3aIIPETOM U HAKa3aHUEM — 3TO OYEHb MHOTO.

UYeM omacHbl 3amper U HakazaHue? B HuxX He umiyt cnaceHusi, 3ammrthl. K 3ampery MoOKHO
NPUBBIKHYTh Kak K HeoOxomumoctu. Ho myma 3ampers He mro0uT. U 371€ch BaXKHO MOHATH, MOYYB-
CTBOBaTh pa3Huily. [IpuBenemM snemeHTapHbIil puMep. Becem moHATHA BaXXKHOCTH MPABUIT IOPOKHOTO
IBIKEHUS. MOYKHO CKa3aTh, UTO IIPaBUjIa JOPOKHOTO JABMKEHUS PEryJIMPYIOT IpaBuiia OBEICHUS Ha
JOpOrax M 3To XOpomIo. MOKHO cKa3aTk, YTO MpaBuiia TIOPOKHOTO JABMKEHUS TPEOYIOT BecTH ceds Ha
JI0pOrax TOJbKO TakK, a He nHaue. Ho MOYHO cKa3aTh, 4TO MpaBuiia IEPEUUCIISIIOT, KaK 3alpelleHo Be-
CTH ce0s Ha JIopore, a 3a HecOOJII0/IeHHe YCTaHaBIMBAIOT Haka3aHue. Kazamock Obl, 0cO00# pa3HHIIbI
HeT. Bece yTBepk/ieHre MpaBIuBbl U CIIPABEUIMBbI, CMBICH IO OOJIBLIOMY CYETY OJUH U TOT *e. On-
HaKO B MEpBOil (Ppaze uyBCTBYETCS MOUTUBHBIN HACTPOI K IIpaBUIaM, BO BTOPOM — HeHTpanbHbIid. Ho
B TpeThel (hpa3e CIBIIUTCS OTKPOBEHHO HETaTHBHBIA HACTPOM, M3 KOTOPOTO UYBCTBYETCS, YTO CO-
OI0aTh ST MpaBUIIa HE XOUETCs, €M Obl He OMACHOCTh (CTPOroCTh) Haka3aHus. JIrou, BOCIIPUHU-
MalolMe MpaBo MOJOOHBIM 00pa3oM, HE JKAYT OT HEro HU MOMOUIM, HU 4ero-inbo xopoiuuero. Ilo
sTomy noBony B.I1. ManaxoB A0CTaTouyHO BEpHO MOAMETHI, YTO MPABOCO3HAHHWE HEraTUBHO B TOM
CMBICJIC, UTO BCs €ro cnenuduka oOHapykuBaetcs B chepe 3anperos [26, ¢. 154].

BMmecre ¢ TemM, MPUMEHUTEIHHO K POCCHICKOM MEHTAIbHOCTH UMEHHO C MOMOIIBIO0 CTPOTUX
HaKa3aHW MOXKHO JOOUTHCS yBaKEHHE K IIPaBy B LIEJIOM U IPaBaM OKPY’KAIOLIMX B YACTHOCTH.

OpnHako Ha M3J0KEHHOE MOXHO IIOCMOTPETh U € APYroil cropoHsl. [IpaBo B onpeneneHHON
Mepe — 3TO MPOTECT OOIIECTBA HA MOBEJIEHUE YelOBeKa. A MOXHO CKa3aTbh, YTO OOILIECTBO B OIpe-
JIeICHHON cTeneHn U (OpMHUPYET MpaBoO B LIEJIOM, U NpaBa KOHKPETHOTO YEJIOBEKAa B YACTHOCTH.
WHpiMH ciiOBaMU, CIUIOLIHBIE JHUAJEKTUYECKHE MEPErIeTeHUs] U B3auMo3aBUCUMOCTh. OTcro/1a BO
MHOI'OM KOpHH pa3palaThIBa€MOI0 HaMHU HaIlpaBJIEHUs] KOMIIPEXEHIHOTO U3yUEHHsI ITPaBa.

[TpusHaemcsi, Mbl HE 0 KOHLIA MOHSUIM MBICIb, BbickazaHHyI0 B.M. CeIpbIX 1 mojajepxxaH-
Hyto O.9. JlelictoM, 0 ToM, 4TO «...IIpu3HaHMEe 3aKOHOMEpHOCTEH MpaBa Kak MpeaMeTa oouei reo-
pHM IpaBa HOCUT YMCTO (opMalbHBIN XxapakTep. V160 HUKTO ellie B Mpoliecce M3JI0KEHUs He Bblie-
JWI U JJaXKe HE NPEeINpUHHUMAJ MOIBITOK K TOMY, YTOOBI Ha3BaThb KOHKPETHBIE 3aKOHOMEPHOCTH
npaBa» [23, c. 307; 43, c. 40]. Ho pa3Be BBISBICHHBIE B MPOILIECCE HAYUHBIX UCCIEIOBAHUM CYIII-
HOCTHBIE XapaKTEPUCTUKHU NpaBa (HOPMATUBHOCTh, OPUIIMATILHOE YCTAaHOBJIEHHE M OXpaHa rocyaap-
CTBOM, CHCTEMHOCTb, (hOopMalibHasI OINpPEAEIEHHOCTb, aBTOPUTETHOCTh) B ONpEIENCHHONH Mepe He
OTHOCSITCSI K €ro 3aKOHOMEPHOCTSIM, UCXOJl M3 4ero (Gopmynupyercs ropuouyeckoe (BBIIEIECHO
Hamu — C.3., B.C.) nonstue npasa?

VYkazaHHbIe IPU3HAKU U €CTh MPOSIBICHUS CUCTEMHBIX 3aKOHOMEPHOCTEH MpaBa Kak I0pHIu-
4ecKoro siBiieHus. [IpuuemM 3TH Npu3HAKH, BBIBICHHBIE B XO/€ W3Y4YEHUS IPaBa, B TOM WX UHOM
BUJIE TIPUBOSATCS BO BCEX ydyeOHMKaxX OOIIel TEOpHH rocylapcTBa U IpaBa, B TOM YHCJE B KHUTE
0.3. Jleficta? B npaBe uccienoBarensiMu OTMEYAJIACh U APYTUE€ 3aKOHOMEPHOCTH.

Mgl criennaabHO BBIACIUIIN CIOBO «IOPUIUYECKOE» TIOTOMY, YTO 37€Ch IPaBO paccMaTpuBa-
eTcs UMEHHO U TOJIBKO Yepe3 MPpU3My IOpHINYECKHX, a He ¢puitocopckux 3HaHuil. PaBHO Kak Xupyp-
THYECKYIO OMEpaIii0 MOKHO CMOTPETh UCKIIOYUTEIBLHO C TOYKH 3PEHUSI MEIULIUHBI KaK COBOKYTI-
HOCTh JICWCTBUI MO yJalleHHIo 3710Ka4ecTBEHHBIX omyxosneid. Ho MoxkHO u ¢ ¢unocopckoit Touku
3peHusi O TOM, XOPOIIO JI B IPUHLHUIIE XUPYPTUUECKOE BMEIIATEIbCTBO, KPUTEPUH TOMYCTUMOCTH
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TAKOI'0 BMEIIATENIbCTBA, PEATbHOCTH COXPAHEHMsI KauecTBa *HU3HU I0CIE onepanuu u np. To xe
camoe u ¢ ropucnpyaeHiueil. [IpaBo — ¢ ropuanueckoit TOUKU 3peHUsT UMEEeT 3aKOHOMEPHOCTH, J0-
CTaTOYHO MOAPOOHO M3y4YEHHBIE TeOpHel rocynapcrsa u npasa. C puiocopckoi TOUKH 3peHHs BO-
MIPOC CTOUT HIMPE: ATO U IICHHOCTh IPaBa, U O3HABAEMOCTh €r0 HOPM, U NMPaBUILHOCTH BEIOPaHHBIX
JUIS TIO3HAHMSI METOJI0B, M TYMaHHOCTb I1paBa, U BOIIPOC 00 M3HA4YaJIbHOM CIPaBEIJIMBOCTH OTPAHU-
YeHUsI PaB APYTUX (TaKUX Ke) J0JEH, U JOIMYCTUMOCTh HACHIIKA B IpaBe, Mpeesibl HACUIIMS, U pe-
QJIBHOCTH MOJIYYEHMsI HY>KHOI'O IIPABOBOI'O PETYJIUPOBAaHUSA U T.1., U T.II.

[TpaBo, kak u 1000# (heHOMEH, MOKHO OLIEHHUTH Yepe3 MPOLUIoe, HacTosllee U Oyayiiee.
Ecnu ¢ mponuisiM paBoM 0oJiee-MeHee MOHATHO, TO HACTOSAIIEE MPaBO HAIOMUHAET QHIOCOPCKHUI
BOIIPOC: HANOJIOBUHY HAJIUTHIM CTaKaH MOIYIYCTOM WM MOMYIONHbIN? Bynyliee npaBo 10CTaTO4HO
TYMaHHO, TaK KaK HeJb3s CKa3aTh, YTO yYEHBIE B HACTOSALIEE BPEMs aDCOIIOTHO TOYHO IIPEICTaBIsA-
10T cebe, KaKUM OHO JIOJIKHO OBITb.

B mpenmaraeMbIx COBpeMEHHBIX KOHLIENIHSX (€CTECTBEHHBIX, TMOEPTAPHBIX, HHTETPAIbHBIX,
JPYTUX) IPUCYTCTBYET MHOTO Haeanu3Ma. OJHAKO YeI0BEUYECTBY MMOKA HE yJAIO0Ch U B OmKaiiieM
OyayIieM, HECOMHEHHO, HE yIaCTCs CO3/IaTh UCAILHOTO O0IIecTBa, XOTs ObI 00IIecTBa a0COIIOTHO
crpaBeyIMBOro. BHe neanbHOro o0miecTBa MOJIEIH UACaTu3UPOBAHHOTO TIPaBa B MOJHOM 00BbEME
HE peaJn3yeMbl, OHU OYJyT MPETOMIIATHCSA B CAMBIX Pa3HbIX HApPaBICHUSIX, BOZMOXKHO, TOXOASIINX
U 10 aHTUIPaBOBbIX. [IprMepsl TOro, KOTJIa CBETIIbIE UACH MPEBPALIAIOTCSA B 0€33aKOHHE U TEpPOp
BCEM U3BECTHBI.

Bo3moxHO, cBEeT B KOHIIE TOHHENS Oy/eT BUAEH TOTAa, KOTJa YelIOBEYECTBO MPUET K eU-
HOMY NOHMMAHHUIO CJIOBa CIpaBeUIMBOCTh. Korjga 3ToT TepMuH OyAeT OAMHAKOBO OCO3HABAEM Ye-
JIOBEUECTBOM, MOXKHO Oy/JeT TOBOPUTH O MPABOBBIX KOHIEMIUSAX, OOCCIIEUNBAIOIIUX €r0 pealn3a-
IIUIO B JKW3HU, ObITHH. VIMEHHO B TaKOM Cily4ae HOPMBI IpaBa MOTYT OBITh CHPABEIJIUBBIMU IS
Bcex. OHAKO CIpaBeNUBOCTh — €CTh (UIoco(CcKas KaTeropus. 3a BCIO UCTOPHUIO YEJIOBEUYECTBA
€IMHOTO M YCTPauBaIOIIEr0 BCEX IMOHHMMAHME CIPABEIJIMBOCTH HEe co3mano [16; 17; 18; 47; 48].
3Ha4YMT, MO/ pa3IMYHOE NMOHMMAaHME CIPABEUIMBOCTU OyIyT M pa3iMyHbIe, BIUIOTH JI0 B3aUMOUC-
KJIFOYAIOLINX, TIOJIXO/IbI K MTPaBy, MPEICTaBICHHs O TOM, KaKUM MPaBo JOJKHO ObITh. [Jymaercs, 4ro
YeJI0OBEYECTBY B CBOEM PA3BUTHUHU MPEACTOUT MPOWTH HEMAJO CTyNEHed, MUHOBAaTh HE OJJHO CTOJIE-
THE, YTOOBI MPUNUTH K MPaBY KaK BCEOOIIEMY TapaHTy CIIPABEIIMBOCTH.

Hano yunthIBaTh M 3aBUCMOCTB IpaBa OT BHEIIHUX (PAaKTOPOB, HAIpUMep, OT IKOHOMUKH. [1o
@. DHrenpCy NpaBo MPaKTUYECKH MOJTHOCTHIO 3aBUCUT OT 3KOHOMUKHU. [IpaBo 3aBUCUT OT SKOHOMHUKHU
10 NMO3UTUBU3MY. [IpaBo 4acTHYHO, HO TOXKE 3aBUCUT OT 3KOHOMHKH I10 IOCHaTypainu3My. [laxe eciu
MIPU3HABAThH NIPABO HEKOW JAHHOCTHIO, INIABEHCTBYIOLIEH U MpaBsiieil B MUpe, 0€3 CUIbHON 3KOHOMHU-
KA MHOTHE €CTECTBEHHBIE ITPaBa YeJIOBEKA CTAHyT HUYErO HE COJEpP)KAIllMMHU U HE UMEIOLIMMU IpaK-
TUYECKOT0 CMBICIIA JIO3YHraMH (IIpaBO Ha JOCTOMHYIO JKU3Hb, IPAaBO HA yBaXEHME, MPABO Ha 3allly-
IIEHHYIO CTapocTh U Jp.). To ecTh mpaBo, KAK MMHUMYM YaCTHYHO, B HEKOTOPOW CTENEHU 3aBUCHMO
OT 9KOHOMHUKH [ 13]. DTOT BBIBOJ BaskeH, MO0 B TAKOM CITydae HaJ0 OObEKTHBHO MPU3HATH, YTO TIPABO
HE MOJKET OBITh MOJHOCTBIO CIpaBeUIMBBIM. Beb 5koHOMMKA cripaBeInBOM ObITh HE MokeT. U ecinu
MIPaBO XOTsI Obl YACTUYHO 3aBUCHUT OT SKOHOMHUKH, TO OHO KaK MMHUMYM HWHOT/A 0 ONpeAeNICHUIO He-
crpaBeUIuBO. B 11e710M, cCOBpeMEHHOMY OOIIECTBY €Il TJIeKO O TaKHX BBICOT, Kak cBO0O/Ia, paBEH-
CTBO M CIIPaBeIUBOCTb. 11 KOHKpETHbIE MPaBOBbIE MEXaHU3MBI 10 TOCTHXKEHUIO ATUX LIEJeH, 1J1ealoB
(MMEHHO TaK MX M CJIeyeT pacCMaTpUBaTh) MoKa He co3ansl [40].

Pa3zpaboTka TakuX MpaBOBBIX MEXAaHM3MOB BO MHOTOM MOXKET ObITh CBSI3aHA C YHUBEpCAIN3a-
el (ecm Takoe BO3MOXKHO) MOHATHH CIpaBeUIMBOCTH, PABEHCTBA U CBOOOBI. 3/1€Ch OTKPHIBAIOTCS
LIMPOKHE TOPU30HTHI 7151 PrII0cO(OB, B TOM YHUCIIE CTIEHUAIN3UPYIOLMXCs Ha (hunocoduu npasa.

[Tpryem B cOBpeMEHHOM MHUpe pa3padoTaTh, OTKPHITh, CO3/IaTh YTO-TH00 HE ocTaToyHo. He
MeHee BaKHO UMETh BO3MOKHOCTh OMYOJIMKOBATh CBOM JIOCTHXKEHHUS, BBICKA3aThCs, a Jlajee — ObITh
yCIbIIIaHHBIM. TpHETMHCTBO — CO3/1aTh, paccKa3aTh, ObITh YCIbIIIAHHBIM — HAyYHBIN HJeall, oa4ac
JIOCTUTAEMBbIN, HEPEJIKO IOCTUTAEMbIN C OMO3IaHUEM, & MHOTJIa U HE IOCTUTAEMbII BOBCE.
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MHorue coBpeMeHHbIE CHEIMATUCTbI, O3HaBasi IPaBO, OTTAIKUBAKOTCS OT KakoW-1100
yCTpauBarolel X KOHUENINY IPOUCXOKICHMSI I1paBa.

OpHako Mbl Obl IPEUIOKUIIA BHAYAJIe OLEHUBATh CYLTHOCTb U CO/AEPKaHUE MpaBa. DTO Ipo-
1[ECC BECbMa UHTEPECEH.

Benp npaBo — 3T0 U 3a1uTa OT HACWINA, U HACWIINE IO IPUHYKACHUIO UCIIOJIHEHUS HOPM, U
perynsTop Hacwius. [IpudeM B KaXaoM OOIIECTBE C YY€TOM €ro MEHTAJIIbHOCTH, TPAIUIUM, Kylb-
TYpBI U IPYTUX COLMATIBHBIX (DAKTOPOB MAapaMeTphl PEryIUpOBaHUs HACUIIUS pa3IMYHBbI.

[IpaBo — 3T0 M peanu3anus 4eJIOBEKOM NOTPEOHOCTEM, U MX OTpaHUYEHHE, U PEryJsaTOp
norpebHocTeil. Ilpu 3TOM, eciu Tak MOXHO BBIPA3UThCS, IPABO 0OECIEUMBAET >KU3Hb YEJOBEKa
YEJIOBEYHOM.

[TpaBo — 3TO M KOHKPETHBIE 3aKOHBI U3/1aBae€Mbl€ FOCYJapCTBOM, U OBITHE, HE 3aBHUCSIIEE OT
KOHKPETHBIX 3aKOHOB U Ja)Ke MOOYKIaroIee u3/1aBaTh 3TH 3aKOHBI.

[TpaBo — 3TO U pa3yMHBIN PETyJATOP KUZHEAEATEIBHOCTH, U OeccMbIciaula, abcypa, Oe3pac-
CYAHOCTbH (Hampumep, OECCMBICICHHBIE U KOMUYHBIEC 3aKOHBI B TpeNeIecHTHOM Tpase). [IpaBo moka-
3bIBa€T KaK MHTEJUIEKTYaJIbHOCTh, TaK U 0e3paccy/1CTBO YeJIOBEUECTRA.

[TpaBo cTpeMuTcs K CIIpaBeIIMBOCTH, HO OJJHOBPEMEHHO JOIYCKAET U HECIPABEIIUBOCTbD.

[IpaBo HampaBiIeHO HA YCTaHOBJIEHHME OOBEKTHUBHON MCTHHBI, U B TO K€ BpeMs — JIOIYCKaeT
€€ HEYCTaHOBJICHHE.

[IpaBo 1MHAMHUYHO U, OJHOBPEMEHHO, IPOTUBOPEYMBO B CBOEH nTuHaMuKe. Tak, B 3aBUCHUMO-
CTH OT BHEIIHHMX OOLIECTBEHHBIX ()aKTOPOB OJTHO M TO K€ JIESTHHE MOXET CUUTATHCS MPECTYILICHU-
eM, a MokeT 3 (EeKTUBHBIM BEJICHUEM Jela (Hamp. CIeKYJISAIus).

[TpaBo pocTO U MOHATHO C TOYKU 3pEHUSI BEUHBIX LIEHHOCTEH (He yOull, He yKpaau), HO B TO
e BpeMsl TPYAHO C TOUYKH 3PEHUS KBUIM(UKALIUN YKa3aHHBIX JESTHUM.

[IpaBo B psime ciiydae GOpMHPYET MOJUTHKY U, OAHOBPEMEHHO, SIBIISICTCSI HHCTPYMEHTOM
noJauTUkU. [Ipu 3TOM npaBo HEe MOXKET pelaTh Bce MPoOIeMbl YeTI0BEYECTBA, XOTSI MHOTHE IOYeMYy-
TO €ro TaKUM BHJIAT.

ITpaBo perynupyer 3JKOHOMHUKY U B TO K€ BPEMS 3aBUCUT OT YKOHOMHUYECKHUX ITPOLIECCOB.

[Tono6HbIe pa3MBIIUIEHNUS MOXKHO MPOAOIDKATh U MPOJOIKaTh. B KOHEUHOM cuere, BUAUTCH,
YTO MPaBO — 3TO, HECOMHEHHO, CI0XKHOE AUANIEKTUYHOE MHOTO()aKTOPHOE COLMAIBbHOE SIBIECHHE, 3aBH-
csilee OT OObEKTUBHBIX M CyObEeKTUBHBIX (akTopoB. K cyOBeKTHBHBIM (haKTOpaM, HalpuMep, MOKHO
OTHECTU CaMO/1ypCTBO JIMIIA, IPAaBOMOYHOI'O U3/1aBaTh IPABOBbIE HOPMBI (TaKUX MPHUMEPOB MHOTO).

TakuMm 006pazom, IPaBoO — €CTh CIOKHOE COLUATBHOE SBJIEHUE, MHOTOACTIEKTHOE U MPOTUBO-
peunBoe, KOTOPOE HaJI0 pacCMaTpUBaTh 0€3 Mjeanu3ali. JTOT BBIBOJ JEKUT B OCHOBE (popMuUpo-
BaHUs U (HOPMYIMPOBAHUS HAMU TEOPHH KOMIIPEXEHAHOTO U3YUEHUS MpaBa.

Hac He BnosHe ycTpaMBarOT paclpOCTpaHEHHbIE B Hallle BpeMs OIpe/eeHHs Mpasa, Mo-
CKOJIBKY OHH, XOTsl M PACKPBIBAIOT YEPTHI IIPaBa, HO, BO-NIEPBBIX, JOCTATOYHO OJHOCTOPOHHHU, a BO-
BTOPBIX, KaK YK€ OTMEUaI0Ch, PaCCMaTPUBAIOT MPABO UJICATUCTUYHO U HE OOBEKTUBHO.

Ecnu npaBo camo mo cebe cia0kKHOe M MPOTUBOPEUNBOE COLIMATIBHOE SIBIIEHUE, TO COOTBET-
CTBEHHO 3TMMH MPOTUBOPEUMSIMH IPOIMUTAHO U MpaBoBoe ObITHE. [IpOTHBOPEUNBOCTH MPABOBOTO
OBITHS MPOSIBIISCTCS B NPUHSATHH NPABOBBIX 3aKOHOB B c(hepe SKOHOMUKHU, KOTOPbIE MPAKTUUECKU
BCEr/la yJy4llIaloT MOJIOKEHUE OAHMX M, TEM HEe MeHee, yXYJIIAaloT MoJiokeHue apyrux. [Ipuyem
MOYEPKHEM — B IPUHATUN UMEHHO IIPABOBBIX 3aKOHOB.

WNnun npaBonpumeHuTeNnbHas npakTuka. Celyac B MUPOBYIO MOJY BOLIEN TaK HA3bIBAEMBIN
cocTs3aTenbHbIN nponecc. OH cuuTaeTcs Haubosee JeMOKPATHYHBIM, 00ECTIEYNBAIOLINM PaBEeHCTBO
CTOPOH U T.A. B Xoze Takoro npoiiecca CTOPOHBI HEPEKO MPETOCTABISAIOT CYAY POTUBOIOIOKHBIE
U B3aMMOHUCKIIIOUYAIOLINE CBEIEHUS O IpeaMere criopa. Cue o3HadaeT, 4To KaKk MUHMUMYM OJIHA U3
CTOPOH OTKPOBEHHO BpeT. B pesynbrare cyn BbiHOCUT penieHue. Y ykazaHHOe NEHCTBO cUMTaeTcs
npaBoBbM! [Ipu 5TOM pelieHus cyaa 3aBUCAT OT XUTPOCTH CTOPOH, M3BOPOTIMBOCTU a/IBOKATOB,
KpacHopeuus u T.1. Kak Bce moHuMaem, pelieHus cyJa OTHIOJb HE BCEr/a NpaBUIbHBL. A MpaBo B
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JAHHBIX CITy4asix, — YTO MapajJoKCaIbHO! — MO CYTH, BBICTYIAET PETYIATOPOM BpaHbs, IPOBOKATO-
POM U CTUMYJIATOPOM JIKU, @ BOBCE HE YCTaHOBJICHUS HCTUHBI U CIpaBeyIMBOCTU. HekoTopsie mpo-
LECCYaJTUCThl (Mbl UX MOJJEPKUBAEM) CUUTAIOT, YTO U B COCTSI3aTEIBHOM IIPOLIECCE CYA AOJDKEH
yCTaHABJIMBAaTh MMEHHO O0BEKTUBHYIO UCTUHY [12]. Ho 3TO, yBBI, HE MEHSET CYIIHOCTH IIpaBa, KO-
TOPOE CBOMMHU HOPMaMH (PAKTUYECKH PETIIAMEHTUPYET JIOKb (MJIM BO3MOXHOCTh JDKH) KaK MUHH-
MyM OJHOH U3 CTOPOH B CY/IE.

HuTepec k mpaBy B MOCIEIHEE BpeMs, KaK HaM KaXkKeTcs, B Hay4HOU cpene Bo3poc. [losBu-
JIUCh COJIEpKaTeNIbHbBIE pabOThI, HCCIAEAYIOUINE CYITHOCTh MIpaBa, MpeAiaraiolire HOBbIE MOAX0/IbI K
ero nmo3Hanuto. Hanpumep, B.M. [lladpupor ob6ocHOBBIBaeT 0coObIii ctatyc KoHCTHTYIIMU B MTO3HA-
HUU U MOHMMaHuH npaBa. OH nuieT, 4To KoHCTUTYLHS He SBIsSETCS BUIOM 3aKOHA, OHA HE MOKET
OBITH OJTHOBPEMEHHO IPABOM U J1aBaTh Ha3BaHHE OTJCIIbHOM OTpaciy mpasa. To ecTh, 10 MBICIH aB-
Topa, KOHCTHTYLHS WMeEeT HaaoTpacieBOW XapakTep, oOmenpaBoBoil xapakrep [46, c. 2-4].
FO.I1. BopynenkoB mpenjiaraet pa3BuUTh UACH MOCTMOACPHUCTOB, B yacTHOCTH X.-I'. ['amamepa, u
MBITaeTCs 000CHOBATh METOIOJIOTUYECKUIN CTaTyC TEPMEHEBTHKHU B IOPUAMYECKOM MO3HAHUM [2; 3].
@.X. I'anues, cienys 3a A.C. AxuesepoM, IpeajaraeT K MO3HAHUIO MpaBa U MPaBOBOM KYJbTYpbI
MOIXOIUTh, UCTIONB3YA (hunocoduto cuakpetusma [4; 5; 6; 7; 8; 9].

WNuorna B mpeiaraeMbix paboTax MOKHO BCTPETUTh JOCTATOYHO PE3KYI0 KPUTHKY COBpE-
MEHHOTO COCTOSIHUS COOMIOACHHS 3aKOHHOCTH, & CAMH 3aKOHBI KPUTHUKYIOTCA Bcerna u Besze. [lpu
9TOM, YTO MPHUSTHO, BMECTO OTYJIBbHOW KPUTHUKU MOSIBIISIIOTCS KOHKPETHBIE U OCMBICIICHHBIE TPE]i-
JIO’KEHUS IO COBEPILIEHCTBOBAHUIO 3aKOHOB U JPYTUX HOPMATHUBHBIX MPABOBBIX akTOB. COOCTBEHHO,
pacnpocTpaHEeHUE M MOMYJspU3alus IpaBa TOXE €CTh OJWH U3 3JEMEHTOB IIPABOBOIO OBITHS.
Ho omsate xe. [IpakTruecku Be3ie MpaBo uaeanu3upoBaHo. Hampumep, n3BecTHasi CEHTEHIIUS, YTO
JEHCTBYIOIIME 3aKOHBI IJIOXKE U TEM CaMbIM HE MPABOBBIE.

Jlymaercsi, 4TO MHOTHE FOPUCTHI OCO3HAHHO WJIU B CHILY MOJbI B PACCYXKJICHHUSIX JOIMYCKaIOT
METOJI0JIOTUYECKYI0 OMMOKY. OHM KONUPYIOT B IOPUCIIPYIACHIIUH MIPOLELYPY PacCyKIEHUN U IPo-
HeAypy MAOKa3bIBaHHM W3 €CTECTBEHHBIX HAyK, TI/Ie HEO0OXOJUMBI HCKYCCTBEHHBIC BEITMYHHBI
(Hanpumep, «uaeanbHbIM Ta3»). [losBIAIOTCS Takue TEPMUHBI KaK «HMAEabHOE OOIIECTBOY», «Ue-
aIbHOE TOCYAApCTBO». A K TEPMHHY «IIPaBO» CIOBO «HEANbHOE» YXKe U He N00aBIseTCs, TaKk Kak
MHOTHE CTaJli CUUTATh, YTO MPABO UJCAIBHO MO ONpPEAEIEHUIO.

JlomycTuMBI U Takue TpyOble aHAIOTMH B TyMaHUTapHBIX Haykax? [lomaraem, uto HeT, mo-
CKOJIBKY OUYEBMJIHO, YTO CO3/1aTh HI€aJIbHbIE YCIOBUS B OOIECTBE M TOCYIapPCTBE JUIsl BCEX MPUHIU-
MHAAJBHO HE BO3MOXHO. [[pMHIIMNIMANbHO HEBO3MOXKHO CO37aTh M yCTpauBarolee Bcex npaso. On-
HaKO POCCHUMCKOTO 3aKOHOJIATEeNsl M €r0 HAyYHOU MOJACPKKHU B JIUIE YYCHBIX 3TOT OYCBUIHBIN (HU-
nocodckuii BBIBOJ MepecTan ObITh Mmpobiemoii. B pesynprate B Poccun mpowusoinen nenslid mapas
3aKOHOB, KOTOPhIC HE WCIOJHSUIMCh U HUKOT/Ia HE MOTJIM OBITh MCIOJHEHHBIMHU B CHJIy HEpeau-
CTHYHOCTH MX TpeboBaHuii. CamMmoe mopazuTeabHOe, YTO aBTOPHI 3aKOHOB, MBITAsICh ONPaBIaTh CBOU
OLIMOKH, 3asBIISUIM, YTO 3aKOHBI IPUHSTHI JJIs HJeaIbHOTO 00I1IecTBa, 10 Kotoporo Poccun emre aa-
neko. Ha camom gene Takoe 0OBsICHEHHE HATISIIHO JAEMOHCTPHUPOBANIO OTXOJ YKa3aHHBIX aBTOPOB
OT OCHOB (PriT0COGUHU U UX K€ METOJ0JIOTHYECKYO OmMOKy. B (hr3mKke MOKHO CTaBUTH OIBIT, UMES
B BHJIy HJi€aJbHbIC YCIOBHUS U KaKOTO-IHOO mpoiiecca win BemecTBa. OqHAKO B IOCTUIIUU TPH-
HUMATh 3aKOHBI UCXOJSl U3 HJICATLHON UCH, YTO HAIPHUMEp, MPECTYIMHOCTH OOJIbIIIe HET, HEAOMY-
cTuMoO. Takue 3aKOHBI HE MMPOCTO HE CMOTYT COOIOAATHCS, HO M 0003JT 00I1eCTBO, KOTOPOE 3acTa-
BUT 3aKOHOZATENsl BHECTU KOPpeKTHUBBI. Ho mpu 3TOM MOkeT 060CTpUThCS colluanbHasi 0OCTaHOBKA
B TOCY/IapCTBE M OOIIECTBE, KOTOPYIO OPTaHbl TOCYJapPCTBEHHON BIIACTH MOTYT HE CIEPKATh.

Hawm kaxxeTcsi, 4To 10pHCcTaM — yU€HBIM M IPaKTUKaM — HaJl0 ObITh Onmxke K (unocodpuu, oc-
HOBBIBATHCS HA HEH, U B CHIIy 3TOTO OOJBIIIE COMHEBATHCS, CMOTPETh HA MPABOBBIC SBICHUS KPU-
tnuHo. Illar B 3TOM HampaBieHWHM CTAaHET HAYaJOM JBIKEHUS OT HAOII0/1aeMOro MH(PUYECKOTO
MPaBOBOTO UJEAIN3Ma B CTOPOHY MPABOBOr0 peaan3Ma, KOMIPEXEHIHOTO U3yUYEeHUs MPaBa.
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Ceituac, HaBepHOE, HE CYIIECTBYET HH OJHOM 00acTH OOIECTBEHHBIX OTHOLIEHUH, KOTOPbIE
B TOH WJIM MHOMW CTENEHU HE OBbLIM yperyIrpoBaHbl IpaBoM. HopMbl mpaBa 1o cBOeMy OTpa)karoT U
XapaKTepU3yI0T SKOHOMUKY, KYJIbTYpY, HOJUTUKY, HICTOPUIO, HHTEIUIEKT, 00pa3 MbICIIH, OTHOLLIEHHE
K YEJIOBEKY U T.J.

ITpu Takux 0OCTOATENBCTBAX, IPABO — €CTh OJHA U3 (POPM OTPaKE€HUs ObITHUS. A MOCKOJIBKY
MPaBO HEMBICIUMO 0€3 YeOBEYECKOro ObITHS — TO 3TO (opMa OTpaskeHHs OOIIECTBEHHOTO OBITHS,
IpU3BaHHAs PEryJIMPOBaTh BOSHUKAOLIME OOIECTBEHHBIE OTHOIICHUS.

Bonpoc 0 BO3MOXHOCTH HaJIM4Us IPABOBOTO ObITHA 0€3 YeloBeKa TOKE HaJ0 CMOTPETh ue-
pe3 mpusMy peanuszMa U 0OBEKTHBHOCTU. UYTO 3TO 3a Takoe ObITHE, Il 4eJIOBEKa HET, HO IPaBO
ecTh? Mex Iy KeM IIPaBoO PETYIHPYeT OTHOLIEHUS B 0e3moHoM Obitrn? HyXHO 11 TIpaBo B ObITHH
6e3 mozaeit? Ha Ha B3I, OTBETHI Ha 3TH U JIpyT'e aHAJIOTMYHbIe BOIPOCh! oueBHIHBL. [IpaBoBoe
ObITHE, KOHEYHO, HE MOXET OBITh Oe3 uenoBeka. [IpaBo Oe3 uenoBeka JUIIAETCS CMBICTA.

B cBsA3M ¢ 5TUM, IPaBO HE CTOUT PAaCCMATPUBATH KAaK HEKYIO ITOJIHOCTBIO CAMOCTOATEIbHYIO
cyOCTaHIIHIO.

Crnenyromuil MOMEHT CBSI3aH C TEM, YEPE3 YTO MIO3HAETCS MIPaBO M IIPABOBasl pEalbHOCTH [1;
25; 39; 42]. Ceiiuac B pOCCHICKON IOPUAMYECKON HAyKe JOCTATOYHO PaclpOCTPAHEHO MHEHHE
B.C. HepcecstHiia o Tom, 4TO mpaBo No3Haercs yepe3 npaBoBoi 3akoH [30, c. 64]. Kak nucan yue-
HBIH, MpaBoBas TubepTapHas THOCEOJIOTUSl B KAUECTBE NCKOMOM UCTHHBI OepeT 0OBEKTUBHOE HayU-
HOE 3HaHUE O INPUPOJE, CBOMCTBAX M XapaKTEPUCTUKAX IPAaBOBOIO 3aKOHA, O IPEANOCBUIKAX M
YCIIOBUSIX €r0 YTBEP)KJIEHUS B KAUECTBE JICHCTBYIOIIETO 3aKOHA. AHAIM3UPYS U3JI0KEHHOE YTBEP-
xnenue, A.H. Yamune nuwer, yto, no mHeHuto B.C. HepcecsHua, rHoceonornueckoe OTiIndue Jin-
Oeprapu3ma OT IOCHATypalHM3Ma 3/1eCh IPOSBIACTCS B TOM, YTO YIOp JIEITAaeTCs Ha 3aKOH, a HEe Ha
paBo (71 I0CHATypalu3Ma XapaKTepeH aKIeHT HMEHHO Ha €CTeCTBEHHOE IpaBo). OTinuue oT Je-
ru3zMa (FOpUAUYECKOro MO3UTUBU3MA) — B TOM, YTO MOCJEIHUN U3y4yaeT JIr000N 3aKOH Kak MpaBo, a
auOepTapus3M B KauecTBE MpaBa M3ydaeT TOJbKO IPABOBOW 3aKOH, OTAENSAS OT IpaBa 3aKOHbI, MIPO-
THBOpevalue eMmy. Ilonck MCTUHBI A IOCHAaTypaiu3Ma — B €CTECTBEHHOM IIpaBe, JJIsl Jeru3ma —
B IIO3UTHUBHOM ITpaBe, AJs1 TubepTapu3mMa — B IPaBOBOM 3akoHe [45, c. 54].

Takast Touka 3peHUsT COMHUTEIbHA MO TOM MPOCTOW MPUYHMHE, YTO, KaK YK€ OTMEYaIOCh,
IIPaBOBOW 3aKOH — MOHATHE OYeHb CyObEeKTHBHOE. 1 TO, YTO MOXKET CUMTATHCS MPABOBBIM VI OJI-
HOM COIMaJIbHOM IpyNIbl, OYJET CUUTAThCS HEMIPaBOBBIM I Apyroi. B nmepBoM npulnmxeHnu Ham
NpEeJCTaBIsAEeTCs, YTO MpaBo OoJiee 1eaecoo0pa3Ho OLIEHUBATh B IIEJIOM 4epe3 ero ucrouHuku. He
CJIETyeT BBLAEIATH U3 MpaBa TOJIbKO 3aKOHBI UJIM TOJIBKO MpaBOBbIe 3aKOHBL. [IpaBo Hago oneHUBaATh
LEJIMKOM, C YYETOM Ka)KJOro MCTOYHHKA IpaBa, B TOM YHCIIE, TAKOTO, KaK MpaBoBOil 0ObIvai, J10-
CTaTOYHO PaclpOCTPaHEHHOI'O B MUPOBON MpPAKTUKE. 37€Ch JIIOOOMBITHO MPUBECTH BBICKAa3bIBAaHHE
nupekropa Mucturyra punocopun PAH A.A. I'yceiiHoBa 0 ero conmpukoCHOBEHUH C mpaBoM. OH
nuuieT: «Kak JUpeKTopy MHCTUTYTa MHE IPUILIOCH NIapy pa3 UMETh €0 € CyJOM. Y MEHs OCTa-
JIOCh cCaMo€ TsDKEIoe OUIYIIEHHE OT Bcero 3Toro. PaccMarpuBas peanbHyo €XKeIHEBHYIO KU3Hb WH-
CTUTYTa, MOT'Y CKa3aTh: Ha 95, MOXXeT ObITh, Ha 99 NMPOLIEHTOB BCE OTHOLIEHUS B UHCTUTYTE, €ro MOo-
3UTHBHAS JEITEIbHOCTh OCHOBAHbI Ha 00bIYae, YCTOSBIIMXCS CTEPEOTUIIAaX MOBEIEHUS, YCTHBIX J10-
TOBOPEHHOCTSX, 3/[paBOM CMBICJIE — CIIOBOM, Ha BEIIAX, KOTOPHIE, €CIIM BBIHECTH UX B CyA, TO OHU
cpa3y ke MOTYT ObITh TIOCTaBJIeHBI TI0 comHeHue» [10, c. 14]. A.A. ['yceliHOB Takke IMHUIIET, YTO
HAChIIIas POCCUKCKOE OOIIECTBO IOPUCTAMU, MBI HAPYUIMIN HCTOPUYECKYIO, XapaKTEPHYIO IS
HaIlero oOILIecTBa MEPY COOTHOILIEHUS MpaBa M 3aKOHA CO CIPaBEIMBOCTHIO, HPABCTBEHHOCTHIO U
obbruaem [10, c. 14].

KommuiekcHast 1 cucTeMHas OlleHKa IpaBa 4epe3 UCTOYHUKH TpaBa IMO3BOJISIET TOOUTHCS, KaK
HaM KaxkeTcs, 60sbleil 00beKTUBHOCTH U YECTHOCTH €T0 MO3HAHMUS.

[TpaBoBOe ObITHE TUATIEKTHYHO, TO €CTh COJEPKUT U BHYTpEHHHE npoTuBopeuns. Hanbomnee
SPKO 3TO MPOSBISIETCS B Mpejeax MpaBOBOIO PETYIMPOBAaHUs OOIIECTBEHHBIX OTHOIIeHUH. C o1-
HOM CTOPOHBI, OOLIECTBO CTPEMUTCS K MAaKCUMaJIbHOMY YPEryJIUpOBaHUIO OOIIECTBEHHBIX OTHOIIIE-
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HUll mpaBoM. BykBanbHO Tak, 4TOOBI HA JIIOOYIO JKU3HEHHYIO CUTYaIlHIO, BO-TIEPBBIX, OblJIa COOTBET-
CTBYIOLIAs IPaBOBasi HOPMa, a BO-BTOPBIX, YTOOBI 3Ta HOpMa He ObljIa IPOTUBOPEYMBOM, OJJHO3HAY-
HO IIOHHMMaJjach U NpUMEHsIach. J[BI)KEHUE B 3Ty CTOPOHY BUIAT U OllyIIatoT Bee. [IpaBoBoil mac-
CHMB 3aMETHO YBEJIMUYMBACTCs. 3a MOCJIEJHEE BpeMs yIIUIO B HEObITHE TOHMMaHUE I0PUCTa KaK 4yello-
BEKa, €CIT HE 3HAOIIET0, TO XOTs ObI OPUEHTHPYIOIIETOCsS BO BceX 3akoHax. [loTpeboBanacek Oomnee
y3Kas CHelMaIn3alysl Ha CIIeUaTUCTOB 001aCTH YIOJIOBHOIO, IPaXIaHCKOTO U aIMUHUCTPATUBHO-
ro npasa. OHAKO M TaM POCT MPABOBOIO MaccHBa OOBEKTHBHO OOYCIOBHI HEOOXOAMMOCTH €IIle
Oonee y3kux auddepeHunanuii cnenuanbHocTe. Tak, U3 rpa)X1aHCKOro MPaBa «BBIIECTOBAIUCH)»
CIELMAJIUCTHI 110 36MEJIbHOMY, CEMEMHOMY, TpyI0BOMY IIpaBy U T.1. OHaKO JajdbHEHIINN pocT 3a-
KOHOB U IOJI3aKOHHBIX HOPMAaTHBHO-IIPABOBBIX aKTOB IPOJOJIKAETCS, TpeOys ele Oosee «y3KHX»
cnenuanuctoB. Hanpumep, B Hacrosiiiee BpeMs OYEHb LIEHHBI IOPUCTHI — CIIELUAIUCTHI 110 TAaKON
HeOOoJIBLION YacTH aMMHUCTPATUBHOIO IIPaBa, KaK IpaBUiIaM JOpOXHOro aBuxeHus. [IpaBuna no-
POKHOTO BUXKEHUS, UX IIPUMEHEHUE, pa300p AOPOKHO-TPAHCIIOPTHBIX MPOUCILIECTBUN UMEIOT ThI-
CSIYM HIOAHCOB. U Takue HIOaHCHI 3HAYMMBI JJIS JIFOJIEH.

Ho, ¢ npyroii cTopoHBI, u1st TI000T0 00IIeCcTBa KeJIaTeIbHO, 9YTOOBI 3aKOHBI OBLIT M3BECTHBI,
IPOCTHI U MOHATHBI BceM. Celyac gake IOPUCTY HE BCerna Moj CUIy pa3o0paThCsi ¢ MHOXKECTBOM
TOHKOCTEH COBPEMEHHOH MPaBOBOIM CHCTEMBI KOHKPETHOTO TrocyiapcTBa. B mrore OOIBIIMHCTBO
JIOeH, KaK 3TO HU NapaJoKCaJIbHO, NIEpe] HOpMaMHM IIpaBa JOCTAaTOYHO O€33alUTHBL. YKa3aHHbIHI
BBIBOJI [TO/ITBEP:K/1a€T OECUMCIIEHHOE MHOKECTBO IIPUMEPOB, KOrJja 00pa30BaHHbIE JIIOU, UMEIOIINE
IIPU 3TOM OOraThIi )KU3HEHHBIH OIIBIT, JIETKO OKa3bIBAJIUCh OOMAHYTHIMHU HE TOJbKO MOIIEHHHMKAMHU,
HO U roCy/1apCTBEHHBIMU YHHOBHUKaMHU (TemH ke uHcnekropamu ['IB/1J1), toBkuMu ropuctamu.

B npaBoBoM ObITHH MOJTyyMIICs OYEepeHOM mapagoKke U BHyTpeHHee MpoTuBopeune. OOime-
CTBO M JIIOJIU C OJIHOM CTOPOHBI 3aMHTEPECOBAHBI B TOM, YTOOBI BCE ObUIO YETKO PEryIaMEHTUPOBAHO
IIPaBOM, a C JIPYTrOM CTOPOHBI, YK€ HE MOTYT «II€PEBApUTH)» YK€ MMEIOIIUNCS NPAaBOBOW MACCHUB.
[Tpu 3TOM IpaBO, YBBI, B CHIIYy OOBEKTUBHBIX NMPUYUH MOKET JEHCTBOBATh MPOTUB YEIOBEKA U 00-
mectBa. Ecnu eme HenaBHO, (paza: «HeBo3MOXKHO caenarh mar, yTo-HUOYIb IPU 3TOM HE Hapy-
muB!», — BOCIPUHKUMAJAch C OMOPOM, TO ceiiuac B HEl CIbIIUTCS Bce Ooublie Tparusma. [Ipuuem
B JaHHOM Clly4yae BCe€ — KaK OOBIYHbIE TOpO’KaHe, TaK U rOCy1apCTBEHHbIE YHHOBHUKH, — HAXOATCS
B MPUHLUIIE B OJJMHAKOBBIX YCJIOBUSAX. ['0Cy1apcTBEHHbIE YHUHOBHUKH, CITy’K0a KOTOPBIX perjiaMeH-
TUPOBaHAa KOMITJIEKCOM MHCTPYKIMHA M MPUKA30B, TAK)KE JIETKO MOT'YT CTaTh CyObEKTaMHU KaK aJMHU-
HHUCTPATUBHOM, TaK U YrOJOBHOW OTBETCTBEHHOCTH. [10 cTaTh CKa3aHHOMY pyccKasi HapoJHas Mo-
roBopka: «bbu1 OBl UeNOBEK, a CTaThs HallieTCsI».

TakuM 00pa3oM, MpaBo U MpPaBOBasi PEANbHOCTh MPEACTAIOT CIOKHBIMH U JHAJEKTUYECKH
IIPOTUBOPEUYUBBIMHU SIBJIICHUSMHU.

N3noxxeHHO€e MO3BOJISET «KPYIHBIMUA Ma3KaMu» C(OpMYIUPOBATH TEOPUIO KOMIIPEXEHIHOTO
u3yueHus npasa. [lepBoHavyaabHO HAJO CKa3aTh, YTO aKTyalbHOCTb (POPMHUPOBAHUS U (HOPMYIUPO-
BaHUA 3TOM TEOpHM BbI3BaHa HEOOXOAMMOCTBIO ¢ (pUIOCO(CKUX MO3ULUN 00paTUThCA K MOHSTHIO
IIpaBa, OLIEHUTb €T0 KOMIUIEKCHO M YECTHO, OTKa3bIBasICh OT 4acTO MPUMEHSIEMOIO CETOIHS METOJA
ujeanu3aluy mpaBa. YKa3aHHasl TEOpHs, 10 HAIIEMY 3aMbICITy, JOKHA BBIIOJHUTH POJIb YaCTHOM
Teopuu B (puinocoduu mnpasa.

Kak u3BecTHO, 1100ast Teoprs M3y4aeT 3aKOHOMEPHOCTH BO3HUKHOBEHHS, (PYHKIIMOHUPOBA-
HUS ¥ pa3BuTs. C TOUKH 3peHust PUiIocoPCKoi TeOpur Mo3HaHUsI OOBEKT — 3TO TO, HA YTO HAIPaB-
neHo no3HaHue. OOBEKT — 3TO Ta YacTh PealbHOCTH, HA OCTHKEHNE KOTOPOW HAIpaBJICHbl YCUITUS
uccneoBaTeneif. 3Tol pealbHOCThIO BHICTYMAIOT OOBEKTUBHO CYIIECTBYIOIIME OOLECTBEHHBIE OT-
HOILIEHUSI, PETYJIUPYyEMbIE TPABOM.

[Ipenmer nomkeH OTpaXkaTh IJIaBHBIE, CYIIHOCTHBIE CTOPOHBI OOBEKTUBHON AEHCTBUTEIHHO-
cti, OCHOBBIBasICh Ha JUAJIEKTUUECKON TE€OpUHU MO3HAHUS, IPEAMETOM TEOPUU KOMITPEXEHIHOTO U3Y-
YEeHHUs TpaBa SIBISETCS CaMO IIPABO KaK CJIOYKHOE, MPOTUBOPEYUBOE, MHOIOACIIEKTHOE, JUHAMUYHO
MEHSIIOIIEEecs COLMAIbHOE SIBIIEHUE, OLIEHNBaeMoe 0e3 rOCoCTBa KaKoi-T1M00 MpaBoOBOi KOHIEHIINUH.
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[Tpeamer Teopun KOMIIPEXEHIHOTO N3YUEHHUS MpaBa BKIIIOYACT TaKKe:

-3aKOHOMEPHOCTH JHAJCKTUYCCKUX CYIIHOCTHBIX MPOTUBOPEUUIl B MpaBe U MPABOBOM Obl-
TUH (HEKOTOPBIC U3 HUX OBLIIM HA3BaHBI).

-3aKOHOMEPHOCTH BIIMSTHHS HA aJICKBAaTHYIO M OOBEKTUBHYIO OIICHKY IIpaBa U MPaBOBOM pe-
AIbHOCTU CTOPOHHUX (PAKTOPOB (K TaKUM (PaKTOpaM OTHOCSTCS 3KOHOMHUKA, IMOJIMTUKA, UACOJIOTHS,
POJIb PYKOBOJIUTENS TOCYAAPCTBA U JIP.)

[TepcnieKTHBBI pa3BUTHUS MPaBa B KOHTEKCTE MPABOBOW PEabHOCTH.

MBI HavaJIM CTAaThIO C TOTO, YTO OPHJUIMAHT MOJXYYMIICS M3 ajiMa3a Tor/a, Korjaa 000CHOBAIN
HeoOXxoauMocTh ero 57 rpaneid. [lomaraem u Hazmeemcs, YTO KaK TOJIBKO IMEpel UCCIEeIOBATEISIMH
IpaBa OTKPOETCS MPUMEPHO TaKOE K€ MHOXECTBO TPaHEW W 4epT IpaBa, YETKO OIMPEICIIUTCS ero
CYIIHOCTb U TIpeJHa3HaYeHne. DTO MPOU30MIET HE ceifuac, 1, lyMaeTcs, He B OJmKaiiiiee Bpemsl.

[TyTh K MO3HAHUIO MpaBa JEKHUT HE Yepe3 yIOpHOe 0OOCHOBAHME KaKOW-IMOO OJHOM KOHIIETI-
IIUH [IPaBa, YeM HEPEJIKO «TPeiaT) MHOTHEe ydeHble. OJJHAKO M HE Yepe3 WHTErPAIbHYIO TEOPHIO Ipa-
Ba, CBOJISAIIYIOCS K ITOIBITKAM B3SITh «JTYYIIEe» U3 HMMEIOIIMXCS IIPABOBBIX KOHIICTIIHIA, B OCHOBHOM U3
IOCHATypalu3Ma U MO3UTHBU3MA. [10JHOCTRIO HE TO3HAB MPAaBO, HEBO3MOXHO CKa3aTh, YTO B HEM
WIydiiee», a 4ro — «Xymauee». Peub uaer u He 00 OOBCIMHCHUHM Pa3HBIX IPABOBBIX KOHIICIIIUIA.
CMBICIT TIPEIIOKEHHOTO TIOX0/a HAM BUJIUTCS B CTPOrO OOBEKTUBHOM, PEAUTLHOM, JICHUICATN3UPOBaH-
HOM, JIEHJICOJIOTH3UPOBAHHOM TIO3HAHWU TIpaBa, HE JIOMYCKasi TOCIOJCTBA KaKOH-THOO KOHIETIIIUH.
Yem 00BbEKTHBHEH MBI OyJIeM OIICHHBATH MPABO KaK CIOXKHOE, IPOTUBOPEYUBOE, MHOTOIPAHHOE COIH-
aJIbHOE SIBJICHUE, YETYC BCKPBIBATh BCE €r0O MPOTHBOPEYUS M M3bSIHBI, CHIIbHBIC U CIIA0bIC CTOPOHBI,
BO3MOXKHOCTH ¥ TIPEJICNIbI TUX BO3MOYKHOCTEH U T.1I., — TEM CKOPEE MbI IPHJICM K ITO3HAHHIO MPaBa.
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UM BBIOOPHBIM TIpefCTaBUTENSIM, OOBeHHMHEHHBIM B tives, united in a special collegiate institution (Par-
CIICIHAILHOM KOJUIETHATbHOM  yupexxnennn (mapia- liament) on a strictly fixed period.
MEHTE) Ha CTPOro ONpeeNEHHbINH CPOK.

KaoueBbie ciaoBa: mpuHImn pasaeienus Bmacteit, Key words: principle of separation of powers,
BETBh TOCYJApCTBEHHON BimacTH, mpeactaButenbHas branch of the government, representative authority,
BJIaCTh, 3aKOHO/IaTEJIbHAs BJIAaCTh, BBIOOPHOCTH, KO-  legislative authority, electivity, collective activity.
JIETHAILHOCTD JIESTEIbHOCTH.

CoryacHO KJIaCCMYECKOMY MPUHUUITY Pa3Aeie€HUs BIACTEH, B TOCY1apCTBE JTOJDKHBI AEUCTBO-
BaTh TPU BETBU BJIACTHU: 3aKOHOJAATENIbHAS — CO3/A0LIasl 3aKOHBI, UCIIOJHUTENBbHAS — UX UCIOJIHSIO-
fas, cyaeOHas — KOHTPOJIUPYIOIIasi MX UCIOJIHEHUE U OCYILECTBIAONIas npaBocyaue. TouHoro oT-
BETA Ha BOIPOC O KOJMYECTBE BETBEH BJIACTH B IPABOBOM HAayKe HET. BOJIBIIMHCTBO aBTOPOB MPUAEP-
YKUBAIOTCS KOHLEIMIUH, 3aKPENUBIINI TPAIUIIMOHHBIN «TPUIMCTHUK». MOMXHO COTJIAaCUTHCSI C MHEHU-
em ['opobua B./1., 9TO «BBIIENIEHIE HHBIX BETBEH BIACTH — ATO MCKYCCTBEHHAS Tpajalys, Hecymas B
ce0e HEKOTOpBIE PJIEMEHTHI MyOIUIMCTUKN U TPEACTABIISIONIAs CMEIICHHE Pa3HOMOPSAKOBBIX MOHS-
tuit» [1, €. 167]. UcTopudecku Teopust pasjeieHus BiacTeli opopMUiiach B KOHKPETHOEC yUYCHHE B
tpyaax LL.-JI. Monreckse [2, C. 339-353] u [Ix. Jlokka [3, c. 189-203]. [Ipunuun pazaeneHus Bia-
CTEl MIpeAroiaraeT BolIeIEHUE TPEX BETBEH BIIACTH, KaX/asi U3 KOTOPBIX HE3aBUCUMA OT JABYX JIPY-
rux. HempeMmMeHHbIM yCIIOBUEM CUMTAETCSl paclpeesieHue BETBEH MEXAY pa3iIMdHbIMU TOCyJap-
CTBEHHbIMM oOpraHamu. braronmaps npuHUuMy pasfeneHusi BiIacTedl B CUCTEME T'OCYAAPCTBEHHOTO
YIPABJIEHUS! YCTAHABIIMBAETCA TAKOW MOPSAAOK B3aMMOOTHOLIEHMM MEXIy OpraHamMH roCyAapCTBEH-
HOW BJIACTH, KOTOPBII MO3BOJISIET UM CACPKHUBATh U KOHTPOJIMPOBATH APYT JApYyra, HE AOIycKas KOH-
[CHTPAIIMH BIACTH B pyKax OJHOIO Jinia win oprauna [4, €. 13]. Llenbio Teopun pasaesieHus BiacTei
ABJSIeTCSl co3maHne >(PPEKTUBHOrO MexaHu3Ma (PYHKIMOHHWPOBAHUS TOCYIAPCTBEHHBIX OpPIaHOB,
obecrieueHne 0€30MacHOCTH O0IIECTBA OT MPOMU3BOJIA U 3TI0YITOTPEOJICHHI BIIaCTEH.

Paznenenue BnacTu Ha TpU BETBH B JIHOOOM rocy1apCcTBE J0JIKHO COMPOBOKIATHCA:

- YEeTKUM OIlpe/ielIeHneM (QYyHKIUN, KOMIIETEHIIMN U OTBETCTBEHHOCTH Pa3IMYHBIX rocyzap-
CTBEHHBIX OPTaHOB;

- MIPEIOCTABIIEHUEM peaTbHOW BOZMOKHOCTH KOHTPOJIS BETBEH BJIACTHU APYT 32 APYIOM;

- co3iaHueM 3(PPEeKTUBHBIX MEXAaHU3MOB, IPEJOTBPALIAIOIINX «y3yPHALUI0» BIACTH KaKON-
100 OJTHOM €€ BETBBIO.

[TpuHIMI pa3feneHus BIacTe BIIEYET CO3JaHUE MPOTHBOBECA KaKAOMY BUAy BiacTh. [lo-
CKOJIbKY IOCY/IapCTBEHHAs! BJIACTh €1HA, TO €€ BETBU OCTOSIHHO B3aUMOJICHCTBYIOT, UTO IMOPOXK/1a-
eT 60pb0y, CTOJIKHOBEHHUE, COTIEPHUYECTBO. YK€ B caMOM MJiee pa3ziesieHHs BiacTell 3aJI0’)KeHO UX
poTUBOCTOsAHNE. HU B OIHOM cTpaHe MMpa JOKTpUHA pa3JeNICHUs BIACTEW B YUCTOM BHJIE HE OCY-
mecTBisiercs [5, c. 18]. boree Toro, B rocyaapcTBe He MOXKET ObITh HECKOJIBKO Pa3JIMUHBIX IO CBOEH
CYIIHOCTH BJIACTEH, ITO UCKIIIOYAETCs] KOHIIETIIIMEN TOCY1apCTBEHHOT0 cyBepeHuTeTa. EnnHCcTBO roc-
yJapCTBEHHOM BJIACTH MPU HEOOXOIUMOCTH pa3rpaHUUYEHUs €€ BETBEH MOPOXKAACT UX B3aMMOBO3/IEH-
CTBHE, B3aIMO3aBUCUMOCTh U B3aUMOIIPOHMKHOBeHHE. Hanpumep, BO3MOXKHO Tak Ha3bIBaeMoe Jiene-
TMPOBAHHOE 3aKOHOTBOPYECTBO, T.€. IPUHATHE OPraHaMH MCIIOJIHUTENBHON BJIACTH aKTOB, HMEIOLINX
CHJTY 3aKOHA, WJIU JINIIEHUE 3aKOHOB UX IOPUIUYECKOM CHUIIbI BEPXOBHBIMU M KOHCTUTYIIHOHHBIMU CY-
namu [6, €. 2-3]. B cBoto ouepesb, MapiIaMeHT MOXKET OCYILECTBISTh OT/E/IbHbIE UCTIOTHUTENbHBIC U
cyneOHble PyHKIMM. B oTHUX cTpaHaxX OH Ha/EleH MOJHOMOYMEM Ha MPUHATHE OOBUHUTEIBHOTO 3a-
KIIIOYEHHUS U TIPEAAHUs CyAy BBICIINX JODKHOCTHBIX JIUL, B IPYTUX — PACCMATPUBAET JEJI0 B IMOPSAIKE
MMIIMYMEHTA B OTHOILIEHHUHU TJIaBbl TOCYAApCTBa IO MpaBUiIaM Cy1eOHOTO MPOU3BO/ICTBA.

TepMHUH «3aKOHOAATENBHAS BJIACTB» TECHO CBA3aH C TEPMUHOM «IIPEJCTABUTENbHAS BIIACThY,
MIOCKOJIbKY B JIEMOKPAaTHYECKUX CTpPaHax TOJBKO IMPEJCTABUTENbHBIN OpraH Ha/eleH HUCKIHYUTENb-
HBIM IIPaBOM NPUHHMMATh U U3MEHATH 3aKOHBL. HecMOTpsi Ha Hepa3phIBHYIO CBSA3b ATHUX JIBYX TEPMHU-
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HOB, OHM HE TOJMEHSIOT JIpyr apyra. Kareropus «mpeacraBuTeNbHas BIACTh» HE MOXET yIOTpeo-
JSITBCS. B OTHOIICHUH 3aKOHOJATENILHON BIIACTH BOOOIIE, O€30THOCHTEIIFHO K PEaT3yIOIUM €€ opra-
HaM, MOCKOJIbKY 3aKOHOJATeIbHbIE MOJHOMOYHUS MPU OIMpPEIeICHHBIX O0CTOATENLCTBAX MOTYT OCY-
LIECTBIIATh U UHBIE, HE MPEACTABUTEIBHBIC YUPEIKICHUS, HAIPUMED, TIPH JCTECTMPOBAHHOM 3aKOHO/1a-
TenbeTBe. M Ha000pOT, MpeCTaBUTENbHOE YUPEXKICHHE HE 00s3aTeIbHO HA/IENIeTCsl 3aKOHOAATENb-
HOM BiacThio. TecHas B3aMMOCBSI3b TEPMUHOB «IIPEICTABUTENIbHASI BJIACTH» U «3aKOHOJATENIbHAS
BJIACTh» BO3HHUKIIA Cpa3y K€ IMOCNe pa3padOTKH MPUHIMIA paseneHus Biacter [2, €. 290-291; 7,
c. 72]. K XVII- kony XIX BB., KOTrJ1a ujeu napiaMeHTapu3Ma yxe chopMHUpOBaINCh B U3BECTHOM
JNOKTPHUHE pa3fiefieHHsl BiIacTeil, mapiaMeHTy, Kak 3aKOHOJATeIbHOM BJIacTU, OTBOAMIOCH 0CO00€ Me-
cro [8, C. 12]. IIpuuem yxe Toraa ObLT CliesaH BBIBOJ O CBSI3U MPEACTABUTEIBCTBA HAPO/A C 3aKOHO-
JaTenbHOM e TeNTbHOCTHIO, a 3aKOHA — C HAPOIHBIM BOJICU3bSIBICHUEM H30upaTeieit.

[Tpu coBMecCTHOM ymOTpeOIeHNH 3TUX TEPMHHOB B HAYYHOW M yueOHOU JIMTepaTrype TepMHUH
«3aKOHOJIaTeNIbHAsl BJIACTh» OOBIYHO pACMoiararoT B CKOOKax MOcCjie TePMHHA «IIpeCTaBUTENbHAs
BJIACTbY», TEM CaMbIM MOAYEPKUBAETCS HE TOJIBKO €r0 YTOUHSIOIIAs POJib, HO U CYLITHOCTh MapJIaMEeHTa.

B Hayke KOHCTUTYLIMOHHOI'O IpaBa HET OJJHO3HAYHOCTH B MOAXO0AAaX K MOHUMAHUIO IpeICTa-
BUTEJIBHOM MPUPOABI 3aKOHOIATEIIBHOM BJIACTH, K BBIJICIICHUIO CBOMCTB, MPUCYIIUX KaK €d B LEJIOM,
TaKk U MPEACTABUTEIbHBIM YUPEKACHUSAM B 4YaCTHOCTU. OTCYTCTBYET M €IUHCTBO YMOTpeOIsieMoil
TEPMHUHOJIOTHH: MPEACTABUTEIbHAS BIACTb, IPEACTaBUTENIbHAS IPUPOIA, IIPEIACTABUTENIbHAS 1EMO-
Kpatus, NpeACTaBUTEIbHOCTD.

B paborax, MOCBSIIICHHBIX HCCIICIOBAHUIO MPEICTABUTEIIBHON TIPUPOJIBI, MOKHO BCTPETUTH
ee y3Koe MOHMMAaHHe, KOT/Ia MOHATHE «IIPEACTaBUTENbHAS PUPOAa» (PEICTaBUTEIBHOCTD) CBSI3bI-
BaeTCSl TOJIBKO C KaYECTBEHHBIMU XapaKTEPUCTHUKAMU COCTaBa IPEICTABUTEIBHOIO YUPEXKICHUS.
[IpencraBuTenbHas mpupoa MPeACTaBUTENBHON BIACTU BBIPAXKAETCs, TAKUM 00pa3oM, B COOTBET-
CTBUHU MEXIY COIUATBHON, MPOPECCHOHATBHOM, NeMorpauueckoi, STHUYeCKOH CTPYKTypamu 00-
LIECTBA U JAEMYTAaTCKUM KOPITYCOM 3aKOHOJATeIbHOTOo oprana. OQHako ele B TpyJaax rocyaapcrBo-
BEJIOB COBETCKOT'0 NEPHO/a MPOBOINUIIACH U 0OOCHOBBIBATIACH MBICIIb O TOM, YTO MPEACTaBUTEIbHAS
MpUpPOJIa OPraHOB BJIACTH PACKPHIBAETCS BO BCEX CTOPOHAX MX OPraHU3alluu U JIEATEIbHOCTH U
o0ecrnieurnBaeTcss He TOJBKO MOPSAKOM MX (OPMHPOBAHMS, HO U UX COCTaBOM, CTPOCHHEM, B3aUMO-
CBSI3bIO M30MpaTeneil U mpecTaBUTeNeH.

OTtpaenpHble aBTOPHI BOOOIIE OTKA3bIBAIOTCS OT MPHUHIIMIIA BBIOOPHOCTH 3aKOHOJIATEIBHOTO
OpraHa, Ha3bIBasl TJIABHBIM IMPU3HAKOM MPEACTaBUTEILHOCTH OCOOBIN Habop (yHKIMII rocymap-
CTBEHHOI'O0 OpraHa IO MPEACTABIEHUIO MHTEPECOB HApoJa, YTO JAaeT OCHOBAaHUE YTBEPXKAATb, UTO
MPEICTaBUTENBHOCTHIO 00J1a/1aeT BCS TOCYJapPCTBEHHAS BIIACTh M BCE OPTaHbl, €€ OCYIIECTBISIONIHE.

YuuTteiBas pa3nuvHbIE MOAXO0BI K IpoOIeMe MpeICTaBUTEIbHON BIACTH BCE K€ MOKHO BbI-
JEUTH CIICTYIOIINE CYIHOCTHBIE XapaKTePUCTUKU (YEPThI), MPUCYIIHUE MPEACTAaBUTEILHOMY Opra-
HY BJIACTH: BBIOOPHOCTH M MPEJICTABUTENIHCTBO HHTEPECOB HAPOa; KOIETHATBHOCTh MO0 COCTAaBY H
MOPSIIKY BBIPAOOTKHM M MPUHATHS PEIICHHI; 0COOBIN XapaKTep CBSI3W HAPOJIHBIX MPEJACTABUTENECH C
n30uparensimu.

TonbKko B CBOEH COBOKYITHOCTH TH CBOMCTBA JAIOT KA4ECTBO MPEICTABUTEIBHOCTH, ITO3BOJISIO-
1Iee XapaKTepru30BaTh COOTBETCTBYIOLINE YUPEKICHHS KaK OpraHbl HAPOIHOTO MPE/ICTABUTENbCTBA, Pe-
ATM3YIOIINE TTPEJICTABUTENBCKYIO (DYHKITNIO. OTAENbHBIC U3 TIEPEUNCICHHBIX CBOMCTB JIUIITH IPUBHOCST
OIPEJIEIIEHHBIE JIEMEHTHI OTHOIIEHUH MPEICTAaBUTENHCTBA B IPUPOAY TOTO UM MHOTO OPIraHa BIIACTH.

[IpencraBisiercs, YTO Ka4eCTBO MPEACTABUTEILHOCTH UMEET B CBOEH OCHOBE OCOOBIN MOpPS-
0K (opMHpOBaHUS OPraHOB MYOJIMYHOMN BIIACTH, 00ECIIEUHBAIONINI COCPEIOTOUECHUE B HUX pas-
JUYHBIX MHTEepecoB TrpaxaaH. [locieqHee MoKeT NTOCTUraThCsl pa3HbIMU CIIOCOOaMH, HO TJIABHBIM
o0pa3oM — MyTeM MPOBEACHUS BCEOOIIMX, PABHBIX, MPSIMBIX BHIOOPOB MpPU TalHOM TOJOCOBAHUH.
HmenHO 4depe3 Takoe CBONCTBO Kak BBIOOPHOCTH OpPraHbl HApPOJAHOIO MPEACTaBUTEILCTBA OOHAPY-
KHBAIOT CBOE OTIPEICIISIOIISEe KaueCTBO — MPEJCTABUTENBHOCTS [8, C. 9].
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JeMokparudyeckoe u30paHuEe [EMyTaTOB MO3BOJSET Tpa)kJaHaM BBIPA3UTh CBOKO CO-
MPUYACTHOCTh C MPEICTABUTEIBHBIMH YUPEKACHUSIMHU, CIIOCOOCTBYET YCTAaHOBJIICHHIO HETOCPE -
CTBEHHOU CBSI3U MEX]ly HAPOJIHBIMH MPEACTABUTEIIMU U U30uparensMu. BeiOopHOCTH Tpenonpe-
JeNsieT 0c000€ MECTO MPEICTABUTEILHBIX OPTAaHOB BIACTH CPEIU IPYTUX YUPEKIACHUHN, X TECHYIO
CBsI3b C 001IecTBOM. B pe3ynbTare opran HapOAHOTO NPEACTABUTEIILCTBA «UYBCTBYET JIECHCTBHU-
TeJbHbIC HYXK/Ibl HapOJa, OT UMEHU KOTOPOIO0 OH UMEET HPABCTBEHHOE OCHOBAHUE TOBOPUTH C T'O-
pa3o OOJIBIIMM aBTOPUTETOM, YeM KaKoi Obl TO HU OBLIO APYrol opraH rocynapctsay [9, c. 182].

Hpyroe oCHOBHOE CBOWCTBO OpraHOB HApOIHOTO MPEJCTABUTEIHCTBA — 3TO UX KOJJIETHAlIb-
HOCTh 10 COCTaBY W TOPSIKY BBIPAOOTKH M MPUHATHS penieHuid. KomernaapHOCTh MO COCTaBy
03HAYaeT, YTO MPEJICTABUTEIIbHBIC YUPEIKIICHUS SBIISIOTCS COOpaHUSIMU JCMYTAaTOB, 3HAYUTEIIbHAS
YHCIIEHHOCTh KOTOPBIX CIIOCOOCTBYET OTPAKEHUIO B COCTaBE MPEACTABHTEILHBIX OPTaHOB BIIACTH
COLIMANIHOW ¥ AeMorpaduyeckoil cTpyKTypsl oOmectBa. Takum o0pazom, B IESTETBHOCTH MpPe.-
CTaBUTEJIbHBIX YUPEXKIEHUI C OOJbIIEH MM MEHBIIEH CTENEHBIO aJIeKBATHOCTH PEATbHOMY COOT-
HOIICHUIO OOIIECTBEHHO-TIOJIMTHUYECKUX CHJI B TOCYJApCTBE MPEACTABICHBI MHTEPECHI T'PaKaH,
Pa3IMYHBIX COIHMATIBHBIX OOIIHOCTEH, HAIIMOHAIBHBIX, MOJUTUYCCKUX, MOJOBO3PACTHBIX, Mpodec-
CHOHAJIBHBIX W JPYIHX TPYNI Tpaxaad. MjeanbHbld MmapiaamMeHT JOHKEH ObITh «MHUKPOMOJEIBIO
o0miecTBa», Ha YTO B YACTHOCTH HAIIPABJICHBI BO3PACTHBIC, MTOJIOBBIC, TPO(ecCHOHALHBIC i MHOTHE
JpyTHe UEH3bl U KBOTHI, IPUMEHSIEMbIE B Pa3IMYHBIX CTpaHax mpu GOpMUPOBAHUH MApPIAMEHTOB.

KomnnernaabHOCTh MO MOPSAKY BIPAaOOTKU U MPUHATUS PELICHUN B 3HAUUTEIHHON CTENIEHU
CIIOCOOCTBYET BBISIBICHUIO, COTJIACOBAHUIO U YYETYy pa3sHOOOPa3HBIX MHTEPECOB IpaykaaH B e s-
TEJIbBHOCTH OPTraHOB HApOJHOTO MPEICTaBUTENbCTBA. |15 MpOosBIEHUS KayecTBa IpeIACTABUTENb-
HOCTH B MPUPOJIE OPraHOB MyOJIUYHON BIACTHU 0CO00€ 3HAUYCHHE MMEET HEe TOJBKO TO, Kak Oyner
10 CYILECTBY pelIeH TOT WM UHOI BOIMPOC MX KOMIETEHIIMH, HO U B Kakux ¢opmax oH Oyner pe-
meH. MIMEHHO NpHU3HAK KOJUIETHUATIBHOCTH OTJIMYAET MPEICTABUTEIbHBIE YUPEXKIAECHUS OT HHBIX
€AMHOJIMYHBIX OPTaHOB BJIACTH, BHIOPAHHBIX HACEIICHUEM.

OtnenbHbIE aBTOPHI MPEASaraloT paccMaTpuBaTh B KAYECTBE OPTraHOB HAPOJHOTO MPECTa-
BUTENbCTBA MHAWBHUAYaTbHBIE OpPTraHbl MyOJIWYHOW BIAacTU (HApUMEpP, BHIOOPHOTO TJIaBy TrocCYy-
JapcTBa) MPEk/Ie BCETO B CUIIY MX HEMOCPEJACTBEHHOTO M30paHus HApOAOM M BBIPAKEHHs BHIOOD-
HBIM TIPEJICTABUTEIEM BOJIM U MHTEpecoB rpaxaad [10, €. 18]. BMmecte ¢ TeM, eTMHOIMYHBIH T1aBa
rocyfapcTa mbiTaeTcs (GOpMYIHPOBATh M BhIpaXKaTh WHTEPECHl OOIIECTBA C MOMOIIBIO Kiacca
rOCyJapCTBEHHbIX YMHOBHHMKOB, a MapJiaMEeHT, OMUPAsCh HEMOCPEICTBEHHO Ha HEroCyJlapCTBEH-
Hble 00BEAMHEHHS — KOPITyC u30upartenei u napTuii.

Oco0Oblit xapakTep CBA3M HApOJHBIX MPECTaBUTENEH ¢ M30UpaTensIiMU B COBOKYIMHOCTH C
JPYTMMH Ha3BaHHBIMM CBOWCTBAMU TAaK)KE€ COCTABJSE€T Kaue€CTBO NPEACTABUTEIBHOCTH OPTraHOB
MyOJIWYHOM BIACTH.

UYepThl, XapakTepHble AN 3aKOHOJATEIBHOW BIACTH, AYOJHUPYIOT YEPTHI MPEACTABUTEN b-
HOH BIacTU. ITO OOBICHSIETCS TEM, YTO OpraHbl 3aKOHOAATENHHOM BJIACTH, KaK MPABUIIO, BBITOJI-
HSIIOT POJIb IPEACTABUTEIIBHBIX OpraHoB. OJHAKO COEIMHEHHE B OJJHOM OpraHe KauyecTB MpejcTa-
BUTEJIHHON W 3aKOHOJATENbHOW BJIACTH MPENIOJaracT Haludue OCOOBIX (PYHKIMH MPUCYIINX
TOJBKO 3aKOHOJATELHOMY OpPraHy BJIACTH: 3aKOHOJATEIHHON, KOHTPOJIbHOW U (prHAHCOBOU. UTO
e KacaeTcsl 3aKOHOJaTeIbHOW (PYHKIIMU, TO OHa 3aKJI0YaeTcs B TOM, YTO MapiiaMeHT o0ianaer
HCKJIIOYNTENbHBIM TIPABOM M3JaBaTh 3aKOHBI, TO €CTh HOPMATUBHBIC aKThI, 00JIaIafOIINE BHICIICH
opuandeckoi cuioit mocine Koncrurynun. Hukakoi apyroit opraH TakuMm MpaBOM HE 00JIaaeT.
DTO MpaBO HOCHUT YHUBEPCATBHBIN XapakTep: 3aKOH MOXET OBITh MPHUHST 1O JIFOOOMY BOMPOCY B
npezeax MoJIHOMOYUN rocyjapcTBa.

Ha ocHOBaHuM M3710°K€HHOTO, CaMOM OOIIeM BHUJE MPEICTaBUTEIbHAS (3aKOHOATEIIhHAS)
BJIACTh — ATO COBOKYITHOCTH 3aKOHOJIATEJIbHBIX, KOHTPOJBHBIX M MHBIX TMOJHOMOYHUH, JCIETHUPO-
BaHHBIX HAPOJOM WJIA €r0 YacThl0 CBOUM BBIOOPHBIM IMPEICTABUTEISAM, 00beAMHEHHBIM B CICIIH-
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QIIBHOM KOJUICTHAJILHOM YUYPEKICHHH (TIapiiaMeHTe) Ha CTPOro onpeneiéHHbld cpok. [Ipu saTtom
MPEJICTABUTENbHAS BIACTh MOXKET OCYIIECTBIATHCS HE TOJIHKO Ha OOIIETrOCYAapCTBEHHOM YPOBHE,
HO ¥ Ha YpOBHE CYOBEeKTOB (eaeparuu (B peaepaTUBHBIX TOCYIapCTBAX COOTBETCTBEHHO).
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Lately, the theme, connected with the problems of
establishment of the “strong state”, preconditions
of such a state with its basic characteristics, has
become topical. The strong state does not neces-
sarily mean its autocracy or totalitarianism as
some authors write. The top-priority function of
modern Russia as a strong democratic, rule-of-law
state lies in establishment of developed civil soci-
ety. The strong state is, in the first place, the state
that is able to control political and economic pro-
cesses, and grounds its activity on definite basic
principles (legality and legitimacy of power, jus-
tice, etc.). The authors made an attempt to view
certain postulates of the strong state through the
prism of judgments of the Constitutional Court of
the Russian Federation.
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B mocrnenHue rojpl Bce vale B TpyAaxX YUCHBIX, XapaKTePU3YIOIIUX COBPEMEHHOE ToCyaap-
CTBO, BCTpEYaeTCs Takas HOBas JJIsl HErO 4epTa, KaK «CUibHOe rocymapctso» [2, ¢. 101-103; 16,
c. 57-61; 25, c. 28-31; 26, c. 47-56]. UmeroTcst u cnenuain3upoBaHHbIE TUCCEPTAIIMOHHBIC HCCIIE-
JIOBaHMUSI, TIOCBSIIIIEHHbIE 000CHOBAHUIO KOHIIETIINH «CHILHOTO TocyaapcTBay [1].

HonaraeM, YTO TOJIYKOM BBCIACHUA B HayLIHBII\/II O60pOT TaKOIr o TepMI/IHa KaK CHJIBHOC rocy—
JapCTBO, MOCIYXHI psifl (HakTopoB. B "4acTHOCTH, MPENCTABUTENN HAYYHOTO COOOIIEcTBa aHTJIO-
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s3bI9HBIX cTpaH (BenmukoOpuranus, Kanama, CIIIA), xapakTepu3sysl rocyaapcTBO, CTAIH yIOTpeO-
JSTh TEPMHUHBI «cliaboe» [6, c. 72—74], «XpymKoe», «ys3BUMOE» rocymaapctso [5, c. 57—-65], dro,
0e3yCcJI0BHO, MpeArnoaraeT U Hanuyue ero antunoaa. CoBpeMeHHbIE POCCUIICKUE YUEHBIE MPHU HC-
CIIEIOBAaHUH TOCYJapCTBa, MCIONB3YIOT TEPMUH «HeIeecriocobHoe rocymapctBoy [8, c. 101] nubo
«cnaboe TocynapcTBO», BBIACISAS W aHAIM3HPYS JIBa BHJA MOCIEAHEr0 — AUCPYHKIMOHAIBHOE U
HECOCTOSTENIbHOE TOCYAAapCTBO, MOJIBUIAMU KOTOPOTO SIBISIOTCS KOJUIarcupytomee, ae¢oiaTHoe,
«yIaBlIee» rocy1apcTBO, FOCYIAPCTBO C YTPAuyCHHBIM cyBepeHuteToMm [20, c. 12].

Mo>KHO IpU3HATH, YTO MPOOIIEMa IOCTPOCHHUS CHIILHOTO TOCY/IapCTBA HE HOBA M CYILI[ECTBYET
MHoOTHUe rojbl. [Ipu 3ToM po6sieMbl MOCTPOEHUS TAKOBOT'O TOCYAApCTBA U CYIIECTBOBAHUS CUIILHON
BJIACTH NPUBJICKAIM BHUMAaHKUE HE TOJIBKO IOPUCTOB, HO U UCTOPHUKOB, (pruocodos, mucareneit u ap.
Taxk, pycckuit punocod, nmyonumuct M.A. Mnbun nucan, 4To CHIbHAS BJIACTh B CUJILHOM TOCyap-
CTBE JIOJDKHA HOCUTH NPAaBOBOW Xapakrep, ObITh O()OPMIIEHHOW MpaBOM, MOMYMHATHCS IPaBy U
YKPEIJIATh BCEHAPOIHBINM MpaBonopsaok. [1o ero MHEHHIO, BIACcTh HE JIOJIKHA OBITh TPOU3BOJIBHOM,
TUPAHUYECKON U Oe3rpaHUYHON. Y Hee JOJDKHBI ObITh 3aKOHHBIE MPEAEIIbl, IOJTHOMOYMS, 3aMPETHI,
MPUYEM «BO BCEX CBOMX HMHCTAHIUSAX U MPOSBICHUAX». TONBKO MPH TaKUX YCIOBHUSX «PYCCKHIA
HapOJI CMOXET M JIOJDKSH 0CO3HATh CBOE IIPABOBOE €IMHCTBO Kak cyObekTa mpasay [ 10, c. 415].

CunpHOE TOCyIapCTBO BOBCE HE 03HAYAET aBTOPUTAPHOCTh MIHU JaKe TOTAIUTAPHOCTH €ro
nosutuyeckoro pexxuma. Kakx Bepno 3amerun euie B 2008 r. B cBoeM Ilocnanun ®denepanbHOMY
Cobpanuto [Ipesunent Poccuiickoii denepanuu, rpaxIaHCKOMY OOIIECTBY HEOOXOJUMO CHIIbHOE
rocyJ1apCTBO, «KaK MHCTPYMEHT Pa3BUTHS U MOJEPKAHUS MOPsIKA, 3aLUTHl U YKPEIJIEHUS 1€EMO-
KpaTU4eCKHX UHCTUTYTOB» [21]. Crniegyet 31ech 100aBUTh U TO, YTO «CHIIBHOE TOCYIaPCTBO HETIb3S
MIPOTHBOIOCTABIIATH MPABOBOMY T'OCYIApCTBY, a TeM OoJiee IMpeiaratb €ro B3aMEH IPaBOBOTO.
[IpaBoBO€ rocyaapcTBO TakXke JOKHO OBITh CHIIBHBIM, YTOOBI CYMETh 3allHILIATh MPaBO CBOUX
rpax/aaH U 00ecleyuTh CIpPaBeIUBBIN MOPSIOK B oOmecTBe» [22, ¢. 188]. Koncturyunonusiii Cyn
Poccutickoit ®enepanun (nanee — KC PD) cucremaTudecku Mmog4epKuBaeT 3HAYMMOCTh JIEMOKpa-
TUYECKUX MHCTUTYTOB, CIIOCOOCTBYIOIIMX, IO €r0 3aMEYaHMIO, BBISIBICHUIO U (OPMHUPOBAHUIO BOJIU
POCCHIMCKHX TpakJaH B paMKaX MUPHOTO KOHCTPYKTHBHOI'O JMAJOra MEeXIy Ipa)JIaHCKUM oOIie-
ctBoM U mmyonuuHoi Biactbio (I[TocranoBnenne KC P® ot 19.12.2013 r. Ne 28-I1, [ToctanoBnenue
KC P® or 13.05.2014 1. Ne 14-II). Tak, B IlocranoBnenuu ot 14.02.2013 r. Ne 4-I1, onieHuBast KoH-
CTUTYLIMOHHOCTb OTJENbHBIX AacleKTOB perjaMeHTallMM IMpaBa Ha CBOOOJY MHPHBIX COOpaHMii,
KC P® ykazai, 4To NOCKOJIBKY JaHHas cBOOOJa MPEACTaBIsAET COOOM OJHY M3 OOIENpU3HAHHBIX
JIEMOKPATUYECKUX IIEHHOCTEH, TO OHAa HYXKIAeTCsl B 0C000H 3amuTte. ITO 00YCIOBIEHO TEM, YTO TO-
CPEACTBOM NPOBEICHHUSI MUPHBIX COOpaHM JOCTHUraeTcs (pOpMHUpPOBAHUE M BBIPAKEHHE MHEHHMH U
TpeOOBaHUI Pa3HOOOPA3HBIX MOJIUTUYECKUX CHUJI. TeM caMbIM (hOPMUPYIOTCS HEOOXOIUMBIE Tpe-
MOCBUIKH, MPU3BaHHbIE 00ECHIEUYUTh OOPAaTHYIO CBSI3b IpaXKAaH U UX OOBEIWHEHUN C MHCTUTYTaMH
nyonunoi Biactu (I[locranoBnenne KC P® ot 14.02.2013 1. Ne 4-IT). imeHHO pa3BUTHE UHCTUTY-
TOB IpaKAaHCKOro oOmiecTBa, no BepHoMmy 3ameudaHuto KC P®, nenmaer mose3HbIM BOBJIEYEHHE
rpaxJIaH B roCyJapCcTBEHHbIE Jeia, B TOM uucie ux ydactue B cynae (Ompenenenne KC PO ot
28.06.2012 r. Ne 1274-0).

[Tpu 3TOM 06s13aHHOCTAMU TOcyAapcTBa, o MHeHUt0 KC PO, sapnstorcs:

- HOPMaTUBHO OIpe/ieJieHNe Ha/JeXallero Nopsaka U yCIIOBUM peanu3aluy JIeMOoKpaThye-
CKHX MHCTUTYTOB, B XOJI€ KOTOPBIX MOTYT 3aTparuBaThCs IPaBa U 3aKOHHBIE MHTEPECHI IIUPOKOTO
kpyra gui u 1p. (IToctanonenne KC P® ot 13.05.2014 r. Ne 14-I1). O HeoOxoaumocTu MacmTad-
HOTO TIPUBJICUEHHs TPaKJaH K JEMOKpAaTHH MHUcCal B cBoeM ocoOoM MHeHMH U cyapsi KC PO
B.O. JIyuun. OO6paiasich K MOJOKEHUSIM MEXIYyHapOIHO-TIPABOBBIX CTAHJAPTOB B 00JacTu IMpaB
YeJI0BEeKa, OH OTMeYal, uTo pedepeHayM, Kak ofHa U3 GopM AEMOKpATUH, PU3BaHA 00ECIIeYnBaTh
LIMPOKOE MPUBJICYEHUE IPaXAaH K MOJUTHYECKON KU3HU TOCYIapCTBa, Y4acTHE KOTOPBIX KOHCOJIH-
IUpYeT JEMOKPAaTHIO W yKperuiseT aoBepue rpaxiaaH K BiactaMm (ITocranosnenne KC PD ot
11.06.2003 1. Ne 10-I1);
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- obecrieueHre MPU pealn3alii JIEMOKPATUUECKUX MHCTUTYTOB TapaHTUPOBAHHOTO Pa3yM-
HOTO 1 cOaJIaHCUPOBAHHOTO COTJIACOBAHUSI HHTEPECOB OOIIECTBA B LIEJIOM U JIp.

JleMokpaTu4yecKuid MpaBOBOM XapakTep rOCyAapCTBa MPEANOJIaraeT MOJIUTUYECKOE B3aUMO-
JeCTBHE TPa)JIaHCKOrO OOIIecTBa W rOCYJapCTBa, IIEIOCTHOCTh U YCTONYMBOCTH MOJIUTHYECKOM
cucteMbl (IlocranoBienne KC P® or 16.07.2007 r. Ne 11-I1, Ilocranoenenue KC P® or
09.11.2009 r. Ne 16-I1, ITocranoBnenue KC P® ot 28.02.2012 1. Ne 4-IT u nip.).

HeobxonmuMocTh (opMUpOBaHKE €IUHOTO, PA3BUTOTO I'PAXKTAHCKOTO 00IIecTBa 0OOCHOBHI-
BAalOT MHOTHE COBpEeMEHHbIC aBTOPHI. Tak, I1.B. AHOXWH Ha3bIBaeT 3TO MPHOPUTETHOW (YHKIIUEH
Poccun kak moTeHIMAIEHO CHIIBHOTO TOCYIapCcTBa, OOpaias mpu 3TOM BHUMaHUE Ha TOT (PAKT, 4TO
Poccus B HacTosimMii MOMEHT He JTOJKHA OBITh Pa3felIieHHOro MO HAIlMOHAIBHO-3THUYECKOMY MpHU-
3HaKy. Paccyxnas Ha 3Ty TeMy, aBTOp 0OOCHOBBIBAET LIE€I€CO00PA3HOCTh M HEOOXOIMMOCTh OTKa3a
«OT HalMOHAJILHO-TEPPUTOPUATILHOTO MPHUHIIUIA TOCTPOSHUS (enepalvu U B TOCYAapCTBEHHOM
MOJINTUKE, HAMIPABJICHHON Ha (OPMHUPOBAHUE SAMHOTO POCCHIICKON HAIMU, [IEMEHTUPYIONIEH OCHO-
BOM KOTOpOM SIBJISIETCSI HE HALIMOHAJIBHOCTH, a rpaxkaaHcTtBo» [1, c. 9]. C 310l TOuku 3peHust He-
CKOJIBKO IMepeKIMKaeTcs u yreepskaeHne @.M. PasHoBa 0 TOM, 4TO «paccyk/1aTh O MOJUTHHHOM ¢e-
JIEPaTUBHOM TOCYAapCTBE B HEJAEMOKPATHUYECKOM TOCYJapCTBE — ATO Takas K€ HEJEeNoCTh, YTO U
OYepTs TOJIOBY HACTaWBaTh Ha (eiepaTuBHOM rocyaapcerse» [23, c. 73]. OO0CHOBBIBas COCTOSTEIb-
HOCTh KOHILICTIIIMU CHJIBHOTO TOCYJapCTBa, aBTOPHI 00palialOT BHUMAHUE HA TO, YTO TOJIBKO TaKOe
rOCyIapCTBO HE TOJILKO UMEET BO3MOKHOCTH, HO M CIIOCOOHO HCIIOIB30BaTh «00JIee IMUPOKKE H I10-
TEHIMATbHO YHUBEPCAIbHBIC MOJIUTUYECKUE U KYJIbTYPHbIE OPUEHTAIUH JUIsl ONPaBAaHus U y3aKo-
HEHUsI IMyOJIMYHON BJIACTH, BBIXOSIIMX 3a MPEAeSibl HOPMAaTUBHOTO YIPABJICHHUS B TPAaHHUIAX OT-
JIENIbHOTO TOCYAAapCTBa M 00ECIEUHBAIOIIMX BCECTOPOHHIOI JIETATH3AIMI0 U JIETUTUMAIIMIO TOCY-
JTapcTBEeHHOM BiactH 2, c. 103].

BosHukaer Becbma 3aKOHOMEpHBIH Bompoc: «HocuT nu mpoGrnema 0OOCHOBaHHS Te3UCa
«CWJIBHOTO TOCYJapCTBa» YUCTO TEOPETHUYECKUU XapakTep MO0 OHA B PaBHOM CTENEHU HMEET
HETMOCPEICTBEHHOE 3HAYEHUE ISl MPAKTUKU TOCYAapCTBEHHOTO CTPOUTENbCTBA?Y. OTBET JICKUT B
apryMEHTHPOBAHHBIX OOOCHOBAHHSAX TeX (PaKTOPOB, KOTOPHIE MPEAONPEILISIIOT, B COBPEMEHHBIX
YCIOBUSIX, MOTPEOHOCTH OOIIECTBA B CUIIBHOM U JIEECIIOCOOHOM TOCYAapCTBE.

B mocneanue roasl B OOJBIIMHCTBE CTPAaH MHUPA MOCTENEHHO «YKOPEHSETCSl TBEPAOE MOHU-
MaHuEe HEOOXOAMMOCTH CO3WAaHUS CHIBHOTO rocyaapctBa» [11, c.4]. Ilo MHEHHIO W3BECTHOTO
amepukanckoro ¢unocoda, cormonora u ¢pyroposora Opencruca OyKysiMbI, «ITOCTPOCHUE CHIIBHOTO
rocyJapcTBa, 3aKJIF04aeTcsl B CO3/IaHUM HOBBIX NPABUTEIBCTBEHHBIX YUPEKIECHUNW U YKPEIJICHUU
cymecTByromux» [27, c. 4]. CuibHOE TOCYIapcTBO CIEAYyeT BOCIPUHUMATH KaK TOCYIapCTBO, KOTO-
pO€ HE TONBKO TEOPETUYECKH, HO U MPAKTHUYECKH UMEET BO3MOXKHOCTh M CIIOCOOHO YIPAaBIATh MO-
JINTUYECKOM CHCTEMOM M HKOHOMHKOHM. J[eMOKpaTM4YeCKHMe HWHCTUTYThl B CHJIIBHOM TOCYIAapCTBE
JOJKHBI (YHKITMOHUPOBATh d(H(PEKTHBHO U coriacoBaHHO. Ha 3TOT (akT HeoJAHOKpaTHO oOparat
BauManue u KC P®, orMmeuasi, 4T0 OCHOBY JIF000H JEMOKPATHYECKON CUCTEMBI, C OJTHOW CTOPOHHBI,
COCTaBJISIET CBOOOAA MOMUTHUYECKON TUCKYCCHM, a C APYTrOil — B3aUMOCBSI3aHHOCTb M YKpEIUJICHHE
nemokpatudyeckux UHCTUTYTOB (Ompenenenne KC P® ot 07.07.2016 r. Ne 1358-0). bonee toro,
KC P® aknentupyer BHUMaHUE U HAa HEOOXOAMMOCTh CTUMYJIUPOBAHUS «YKPEIIJICHHE JEMOKpPATH-
YECKHUX OCHOB poccuiickoit rocyaapctBeHHOCTH» (I[TocTanoBinenne KC PO ot 28.02.2012 1. Ne 4-T1,
[Tocranosnenne KC PO ot 24.12.2012 1. Ne 32-I1).

[IpeanoceuIKaMu MOCTPOEHHUS CUIIBHOTO TOCY/IapCTBA SBISETCA W HAIMYUE MHOXKECTBA TJIO-
OaNbHBIX MPOOJIEM, MHOTHE M3 KOTOPBIX SIBISFOTCS TOCTATOYHO HOBBIMH U JACTAIONIUX MHUP YPE3BbI-
yallHO omacHbIM. OHM CTaBAT IOJI COMHEHHS AaJlbHEWIIEe HOPMAJIBHOE CYIIECTBOBAHUE MIEJIBIX
HapoJIOB U CTpaH, a MOpoil TadaT B cebe yrpo3y CyIlecTBOBaHUS caMoil nuBuiu3anuu. [locrpoenue
CUJIBHOTO TOCY/apCTBa — 3TO BaXKHEHIas mpoOieMa MUPOBOTO COOOIIECTBA, TTOCKOJIBKY CJIa00CTh U
paspylieHne TocyJapcTBa — HICTOYHUK MHOTHX Hanboliee cephe3HbIX MUPOBBIX MPOOIIEM, CpeIu KO-
TOPBIX: YBEITUYHBAIOIMIUNCS B MUPOBOM MacITa0e XpOHUYECKUM TEPHUITUT YHEPTOPECYPCOB, 3arpsi3-
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HEHUE OKPYXKAIOLIEH Cpelbl, UMEIOINE Pa3pyIUIUTENIbHBINA XapaKTep NPUPOJHBIE KaTaKIU3MBbI, YBe-
JMYMBAIOIIEECs YUCIO TEXHOICHHBIX aBapHil, MOSBIECHUE PAHEE HEU3BECTHBIX, CMEPTEIBHO OIlac-
HBIX 3a00JI€eBaHU, UMEIOIIMX HEPEIKO XapaKTep MUPOBBIX SMUIEMUN, HAPKOMAHUS, IPECTYIHOCTb,
IKCTPEMH3M, STHUYCCKUE U PEIIMTHO3HBIC KOHPIMKTBI, MEKYHAPOIHBINA TEPPOPU3M U 1p. [27, c. 4].
B pa3BuTuM NPUBENECHHOIO MOJIOKEHNUS MOYKHO YTBEPXKIATh, YTO CETOIHS HE IIOJBEPIaeTCsi COMHE-
HUIO, 4TO npobiiema GopMupoBaHUs YPPEKTHBHOTO TOCYAAPCTBA OCOOCHHO aKTYyaJIM3UpOBaach B
CBSI3M C y)KacalOUIUM sIBJICHHEM, Ha3BaHNUE KOTOPOrO — MEKIYHAPOIHBIM TEPPOPU3M.

Oco0OeHHO omacHbIM [UII MHUPOBOI'O COOOIIECTBA CErOAHS SBISETCS U PacHpOCTPAHEHHUE
SIZIGPHOTO, @ TAKKE€ MHOTO OPYKHUsl MaccoBoro nopaxenus. Hanpumep, Biactu KH/P 3asBunu «o
npoBeeHNH nepsoro B uctropun CesepHoit Kopen ucnbiTanus BOZOpOAHONH OOMOBI M 4TO 3TH HC-
neltanus npouutd Ha 100% ycnemHo U ObUIM MPOBEAEHBI UCKIIOUUTENIBHO € MCIOJIB30BAaHUEM Ce-
BEPOKOpEHCKUX TexHoJoruit» [4]. He MeHee TPEBOXKHBIM SIBISIETCS U YTBEPJAUTEIbHBIN OTBET Ipe-
Mbep-MUHHUCTpa BenunkoOputanun Tepe3sl Mbaii Ha Bompoc >KypHalHcTa CIOBALKOTO TelEKaHala
TV3 0 roTOBHOCTH UCIIOIB30BaTh SAACPHOE OPYXKHE, KaK yCTpallalIy crmry npotuB Poccun [17].
Takum 00pazom, KOHTPOJIb 3a MOJOOHBIMHU IPOLECCAMH, MPEOJOJICHUE KPU3HUCHBIX SIBJICHUH, pa3-
pellleHrne BO3HUKAIOIMX IMPoOJeM, B TOM 4YHCIE II00aJbHOIO XapakTepa, MOYKET OCYILECTBUTH
TOJIBKO CHJIBHOE I'OCYAAapCTBO, KOTOPOE MMEET COOTBETCTBYIOIUE BJIACTHBIE IIOJHOMOYMS U Haze-
JIEHO JUI UX BOILJIOLIEHUS] HEOOXOAUMBIMU (PMHAHCOBO-MAaTEPUAIbHBIMU PECypCaMH.

Bropbim ¢dakTopoM, 000CHOBBIBAIOIIMM KOHLEMIIUIO CUJIBHOIO T'OCYAApCTBA, SIBIISETCS He-
OCIIOPUMBIN TE3UC O TOM, YTO COBPEMEHHBIH MUp XapaKTEpU3YyEeTCs BCE BO3pacTarollel B3aMMOCBS-
3aHHOCTBIO U B3aMMO3aBUCUMOCTBIO. Hajio cormacuTbes, 4TO HU OJlHA OpraHusanus OyJIb TO peruo-
HaJIbHAS WM MEXKIYHAPOAHAS HE B COCTOSIHUM OOECIICYHTH YIPABICHUE COLIMYMOM, KOTOpOE ObI OT-
BEYaslo JOCTH)KEHHUIO BceoOulero 6sara. 1o Mo CUIIy TOJbKO FOCYJapCTBY M TO C ONpPENeNICHHOM
oroBopkoi. [TomHOCTBIO MOAZIEPKUBAEM YTBEPKIEHUE BUIHOTO COBETCKOTO M POCCHICKOIO Y4E€HOTrO
I".B. MasbLueBa 0 TOM, 4TO «KakuM Obl pa3BUTBHIM HH OBLIO I'Pa’kAaHCKOE OOIIECTBO, OHO HUKOT/A HE
YTPaTUT HYXKAY B 0COOOM MOJUTHUECKONW OpraHn3alliy, CIOCOOHOM peliaTh KpyIHble SKOHOMUYECKHE
U COIMaj]bHbIe MPOOIEMbl YHUBEPCAIBHOIO XapaKTepa, OXBaThIBaTh €IWHON CHCTEMOM peryiaupoBa-
HUS U YIPaBJIEHUS BCE JIEMEHTHI OOIIECTBa, MPUAABATh UM COIJIACOBAHHBIN Xapaktep» [14, c. 496].
YroOb! yIpaBiIeHYECKYI0 (QYHKIMIO peaTn30BbIBaTh 3(h(HEKTUBHO U Ha 01aro MUPOBOTO MOPSIIKA, MO
CHJTY TOJIBKO JIEECTIOCOOHOMY CHJIBHOMY TOCY/IapCTBY, paclojararonieMy He TOJIbKO HE0OXOAUMBIMU
CUJIaMU U CPe/ICTBaMH, HO U MMEIOIIEMY BECbMa ITUPOKYIO chepy MeXTyHApOTHOTO BIUSHUS.

TpeTbuM (akTOpOM B MOJIb3Y CUIBHOIO TOCYapCTBa SABJISIETCS TO OOCTOSTENLCTBO, YTO TOCY-
JapCTBO JIOJKHO OBITh HE TOJBKO MPABOBBIM, IEMOKPATUYHBIM, HO U COLIMATIBHBIM, HJIEs] KOTOPOTO IO
MEpKaM MCTOpUHU YTBEpAWIACh HE Tak AaBHO. Ha coBpeMeHHOM 3Tane pa3BUTHSA T'OCYAAPCTBEHHOCTU
9Ta WJesl Halljla CBOE 3aKOHOJATEIbHOE 3aKPEIJICHWEe Ha KOHCTUTYLMOHHOM YpPOBHE LIEIOro psana
crpan (Mranus, Ucnanus, [loptyranus, Poccuiickas denepauus, @pannus, Iseuns, Anonus u ap.).
OTOT (aKT MO3BOJIMI YUYEHBIM YTBEP)KIaTh, UTO «B HACTOSAIIEE BPEeMs BCE pa3BUThIE CTPaHbl MHpa B
OosbIIel WM MEHbLIEH CTeNeHH Jie-(hakTo SBISIOTCS COLMAIBHBIMU TocynapcTBamm» [18, c. 612].
HemanoBaxknyto pojib, 1 3TO HEPEIKO OTMEUaIM 3anajHble SKOHOMUCTHI, chirpail Coserckuil Coro3,
KOTOPBIN BBIHYXJIAJI TIpaBsILUe KPYrH 3ama/ia IBUTaThCs MO MYTH CO3JaHuUs «TOCYAapCcTBa BCEOOIIEro
Onmarococtosinus U OmarogencTBus». Haunnas ¢ 1990-x romos, xorna pacnaics Coserckuii Coro3, u
IIPOU30ILIO0 KPYIIEHNE MUPOBON COLIMAIMCTUYECKON CUCTEMBI, 3TOT ITPOLIECC MOILIEN 10 IIYTH 3aTyXa-
Hus. Poccus u benopych ctanu nepBonpoxoAiiaMu HHTErpaliMoOHHbIX MTPOLIECCOB, 0a3MPOBABIINXCS Ha
HCTOPUYECKON OOIIHOCTH, OJIU30CTH KYJIBTYPHBIX TPaJUIMNA U CTPEMIIEHUH HApOI0B BMECTE ITPO/IBU-
ratbcs K 3pGeKTHBHOMY, B TOM YHCIIE, COIHAIBHOMY pa3BUTHIO cTpaH [13, ¢. 35-36].

[TpoBo3riamas Hanly cTpaHy cOLMalbHBIM rocyaapctBoM, Koncrutyuun Poccuiickonn @e-
Jiepaluu B CT. 7 ONpeJeNnia, YTO B TAKOM IOCy/IapCTBe JOJKHBI ObITh CO37aHbl YCIOBUS, TPU3BaH-
Hble 00€CIeUuTh JOCTOMHYIO H3Hb U CBOOOJHOE pa3BUTHE KaKAoro yenoseka. [lomuTuka conu-
aJIbHOTO TOCYAAapCTBa MPEAOCTaBISIET TpakJaHaM Habop COIMAJIbHBIX MpaB U BO3JaraeT Ha rocy-
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JapCTBO OMpeAETICHHbIE 0053aHHOCTH (B YaCTHOCTH, OCYILECTBIIATH MOJIEPKKY HHBAIHIOB, CEMbH,
MaTEepUHCTBA, OTL[OBCTBA, JI€TCTBA, Pa3BUBATh CUCTEMY COLMAJIBHBIX CIYXO, yCTaHABIMBAaTh U BbI-
IJIaYMBaTh FOCYAAPCTBEHHbIE NIEHCUM, ITOCOOUS, MPENOCTABIATh U UHBIE COL[MAJIbHBIE TAPAHTHH U
ap.). KC P® HeopHOKpaTHO yKa3blBal Ha Ha3BaHHbIE BbIIIE 005S3aHHOCTH OCylapcTBa, peaiusye-
MBbI€ B JIMLE €0 KOMIIETEHTHBIX I'OCYapCTBEHHBIX U MYHUIIMNAIBHBIX CTPYKTYp (IlocTanoBnenue
KC P® ot 29.03.2016 1. Ne 8-I1, IToctanosnenne KC P® ot 12.04.2016 r. Ne 10-I1, ITocTtanoBIIEHHE
KC P® ot 19.07.2016 r. Ne 16-I1 u ap.). Tak B IlocranoBnenuu ot 26.04.2016 r. Ne 13-I1 KC P®
OTMETHJI, YTO MIPUOPUTET KOHCTUTYLIMOHHOT'O IPEHAa3HAYEeHUsI MECTHOTO CaMOYIPABJICHUsI COCTOUT
B PELICHUHU COIMAIbHO-A)KOHOMHUYECKHUX 3aJay B MpeJieiax MyHHLIUIIAIBHOT0 00pa3oBaHusl.

B coBpeMeHHBIX YCIOBUSX TOCYapCTBY, KOTOPOE CTaBUT LIEJIbIO 00ECIIEUUTh BBICOKUN YpO-
BEHb COIMAJBHOHN 3alIUIIEHHOCTH BCEX WICHOB OOIIECTBA, HEOOXOAUMO OBITh CHIIBHBIM, MPEKIE
BCEro, B ’KOHOMHUYECKOM OTHOLIEHHH, 00J1aJjaTh MOIIHBIM BJIACTHBIM IOTEHLIMAIOM, pacrojaraTh
3HAYUTEIbHBIMH COOCTBEHHBIMH MaTepHalbHBIMU M (puHaHCOBbIMU cpencTtBamu (IloctanoBieHue
KC P® ot 26.04.2016 r. Ne 13-IT).

K coxanenuto, kak 1MokasbIBaeT MpPaBONPUMEHUTENIbHAS [IPAKTHUKA, IPOOJIEM NIPU peaTn3aluu
y TPaKAaH MX COLMAIBHBIX IPaB €lle IPe0CTaTOYHO, U HOCSAT OHU HE TOJIBKO IIPAaBONPUMEHHUTEIIb-
HBIH, HO ¥ MIPAaBOTBOPYECKUI XapakTep. ExXEerogHo TOIBKO THICAYH TPaKAAH M UX O0bEAWHEHUN 00-
palaTcs B pa3IMndyHble FOCYAAPCTBEHHbIE U OOIECTBEHHbIE CTPYKTYPHI 32 3aIIUTON CBOMX COLIMAb-
HbIX npaB. Hanpasinstor rpaxnane csou xanodsl 1 B KC PO, ocnapuBas KOHCTUTYLIHOHHOCTb pe-
IJIAMEHTAIUU Pa3IuYHbIX COIMAIbHBIX MpaB [7, ¢. 1913] u HanmpaBieHu cOlMaIbHON MOJIUTUKH POC-
cuiickoro rocynapcraa B 1enoM. Tak, B | monyroguu 2016 roga 8 KC P® nocrynumno 537 unauBumy-
aJIbHBIX M KOJUIEKTUBHBIX )Kao0, B KOTOPBIX 3asBUTEIM MPOCUIN MPOBEpUTH Ha cooTBeTcTBUE KOH-
ctutyuuu Poccniickoit @enepanuy pa3indHbIe 3aKOHOIIOIOKEHMS, 3aTparuBaroIIKe IIPaBo Ha COLM-
aJIbHYIO 3aIUTY U IPAaBO HAa MEAULMHCKYIO MTOMOILb [24]. B mopsiike KOHCTUTYIIMOHHOTO CyJOTIPOU3-
BOJICTBA 3asiBUTENIN OCHAPUBAIA KOHCTUTYILIMOHHOCTh PETJIAMEHTALIUY MOPSAJIKA: HAUUCIIEHUS CTpaxo-
BbIX B3HOCOB B Ilencuonnslit ¢pony Poccuiickoit @eneparyu (Onpenenenne KC PO or 23.10.2014 1.
Ne 2346); ycranoBinenust u BblwiaTel neHcud u jpomnat kK HUM ([loctanoBnenne KC PO or
19.11.2015 r. Ne 29-II), ycTaHaBIMBaeMbIX, B TOM YHCJI€ Ha JbIOTHBIX OCHOBAHUSAX TS OTAETHHBIX
KaTeropui Jull — CyJieil, BOGHHOCITY)Kall[X, COTPYHUKOB OpraHoB BHyTpeHHUX fen u ap. (Ilocra-
Hoieane KC P® ot 19.11.2012 1. Ne 27-I1, IlocranoBaenne KC P® ot 14.01.2016 r. Ne 1-I1, ITocra-
HonieHne KC P® ot 19.07.2016 r. Ne 16-I1 u ap.); BbIIIIaTHl MOCOOMI U MPEIOCTaBICHUS COLUAIIb-
Hoit oMo B uHbIX popmax (ITocranosnenne KC P® ot 06.02.2009 r. Ne 3-II, IToctanoBneHue
KC P® ot 01.04.2014 r. Ne 9-TI, [TocranoBnenune KC P® ot 01.07.2014 1. Ne 20-IT) u ap. [cm. mo-
npo6nee: 19, c. 98-106]. [Ipaktuka KC P® B naHHOM citydae BBICTYNaeT B Kau€CTBE CBOETO poja UH-
JMKATOpa CUCTEMBI IPaBOBOIO PETYIMPOBAHUS, €€ KauecTBa U 3PPEKTUBHOCTH B 11esIoM |3, c. 28].

B nonb3y cuinbHOrO rocyaapcTBa roBOPUT U TOT (hakTop, 4TO ciiaboe rocyaapcTBO caMo Io-
POX/1aeT MHOTOYHCIIEHHbIE cepbe3Hble MpobieMsbl. VccienoBaTenu CynHOCTH ¢1adoro rocynapcraa
CIIpaBEUIMBO YKa3bIBAIOT, YTO «cIa0ble, HEKOMIIETEHTHbIE MM HECYILIECTBYIOIUE ITPABUTEIHCTBA SIB-
JISTFOTCS. UICTOYHUKOM CEPBhE3HBIX MPOo0JIeM, 0COOEHHO B Pa3BUBAIOIIEMCSI MUPE», YTO «CIIA00CTh rOCy-
JIapCcTBA — M HALIMOHAJIBHBIN, U MEXTyHApOIHBIN HCTOUYHUK MPOoOJIeM nepBoro nopsaka» [27, c. 6, 8].

CnabocTh rocy1apCTBEHHBIX HHCTUTYTOB, MPEXK/IE BCET0, MPOSBISAETCS B UX HECIIOCOOHOCTH
peryaupoBaTh U KOHTPOJIMPOBATH COLMANbHBIE Mpolecchl. OHU MPOSBISAIOT OECIIOMOIIHOCTD B pe-
IIEHUH BO3HUKAIOMIMX epe]] 001ecTBoM npobdiem. M kak pe3yabTar, 3To Hen30ekKHO BEJET K TOMY,
YTO 3Ty POJIb CTPEMSITCS B3SITh Ha ce0sl Ipyrue CUIIbl U CTPYKTYpPHhL, B TOM 4uciie U BHewmHue. [pen-
CTaBJIAETCS, YTO 3TOT TE3UC XOPOIIO MOAKPEIUIAETCS MOJIUTHYECKUMHA U DKOHOMUYECKMMH ITPOLIEC-
camu Ha YkpanHe. Kak 3asBun B nHTepBbIO TenekaHay RT MuHHMCTp MHOCTpaHHBIX aen Poccumn
Cepreii JlaBpoB: «Her HHKakuX OCHOBaHUI HE BEpUTh TOMY, YTO aMEPHUKAHIIbI MPaBAT OajJoM Ha
VYkpaune» [12]. U cerogns, Ha npumepe YKpauHbl, OYEBHIHO, KaKhe MPOOJIEMbl OHA CO3MAET,
npexae Bcero, g EBporbl. OCHOBHBIMU XapaKTEPHBIMU Y€pPTaMU CIa00T0 rocyapcTBa MOXKHO
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Ha3BaTh: CHHJIPOMOM 3aTSXKHOTO, XPOHUYECKOTO O€3BIACTHS; HE XBaTKa, a IOPOH U OTCYTCTBUE Ma-
TEpUAIbHBIX U (PMHAHCOBBIX PECYPCOB; HECIIOCOOHOCTh OCYLIECTBIATH APPEKTUBHOE PETYIHPOBaA-
HUE SKOHOMHKHU FOCYAAapCTBa; HE CIIOCOOHOCThH HAJUIekKAIIUM 00pa3oM IMepepacinpeesisaTh JOXOIbI;
BOIUIONIEE COIUAIBHOE HEPABEHCTBO M HEBO3MOXKHOCTD €r0 MPEO0/10JIeBaTh; O€AHOCTh, YHUKAIOIIAS
4eJI0BEYECKOE JOCTOMHCTBO; ITOCTOSHHO PacTyIUN ypOBEHb KOPPYIIIHMH; 3a4acTyl0 T'PO3SIIEE BbI-
MUpaHHE 3HAUUTENbHON YacTu HaceneHus u ap. Cnalble rocygapcTBa cO3[ar0T MpOOIEMBbl IS
JPYTUX, IPEXIE BCEro, COCEIHUX CTPaH, MIOCKOJIbKY OHM IPEBPAILAIOTCS B UCTOUYHUK MAaCCOBOM U
IIPAKTUYECKH HE MOJJAIOLIEHCS KOHTPOJIIO0 UMMUIPALIMK, CTAHOBATCS MMOCTABIIMKOM MaprUHAIU3U-
POBaHHBIX, JIOMIIEHU3UPOBAHHBIX, 1 KPUMUHAIU3UPOBAHHBIX 3JIEMEHTOB.

[TsTeIM (haKTOPOM, TOBOPSIIUM B TOJB3Y CO3AAHUS KOHIICTIIUN CUIBHOTO TOCYAApCTBA SB-
nsieTcsi ¢cnaboCTh PHIHOYHONW SKOHOMUKH. ONBIT COBPEMEHHBIX )K€ BBICOKOPA3BUTHIX CTPaH rOBO-
PHUT O TOM, YTO CAMOPETYIUPYIOLIHICS PHIHOK Ha COBPEMEHHOM 3Tare UCTOPUYECKOTO pa3BUTHUS a0-
COJIFOTHO HEBO3MOJKEH. DTOT TE3UC Pa3/EsA0T MHOTME yueHble [Harpumep: 14; 15]. Bepa B To, uto
CBOOO/IHBIN PBIHOK CaMOCTOSATENbHO, 0€3 y4acThs rocyJapcTBa B COCTOSIHUU «BCE PACCTaBHUTH IO
CBOMIM MECTaM» HE UMEET 0]l cCOO0N HMKaKWX OCHOBaHWU. bosee Toro, pplHOYHAsI CUCTEMa HE MO-
KET 00eCNeUnTh B MPUHIUIIE COOTIOACHHS TAKOTO MPUHIUIIA, KaK MPUHIUI CIPABEIIMBOCTU. DIO-
Xa TOCHOJICTBA CBOOOJHOTO PBIHKA C HEM30EKHOCTHIO MOPOAMIIAa a0COIIOTHYIO, HEMpepeKaeMyro
BJIACTh JCHET, KOTOPBIE CTPEMSITCSI HUBEJIUPOBATh Pa3InyKs MEX/1y HPAaBCTBEHHBIMU U aMOpajlbHbI-
MU, UCTHHHBIMU U JIOXKHBIMH IIeHHOCTsAMU. Korna 6e3pa3ienbHo rocnoACcTBYeT MOpaib «BCE Mpoa-
€Tcsl U BCE MOKYIaeTcs», 00€CCMBICIUBAIOTCS, B 3HAYUTENIBHOM CTENIEHH yTpauuBaroT IIpaBo Ha Cy-
IIECTBOBAHNE BCE MHBbIE MOTHUBALIMU, KPOME SKOHOMUYECKOM.

TakuM 00pa3oM, pbIHOYHBIE OTHOIIEHUS, IPEACTABISAIONINE 10 CBOEH CTPYKTYpE KaK CIOXK-
HO€, MHOTOYPOBHEBOE SIBIIEHHE, OCOOCHHO HYXIAIOTCA B A((EKTUBHOM PETYISATUBHOM BO3JEH-
CTBUU HE TOJBKO CO CTOPOHBI OTAETBHBIX HHCTUTYTOB IPa’k1aHCKOTO 00IECTBa, HO IIaBHBIM 00pa-
30M U B MEPBYIO O4epe/ib, CO CTOPOHBI CHIIBHOTO M JieecriocoOHOro rocyaapersa. [Ipu sTom kak He
pa3 otmeuan KC P®, nomxen obecnieunBaTbcs 0aJaHC MHTEPECOB BCEX YUYACTHUKOB PHIHOYHBIX OT-
HOIIIEHUH, COrJIaCOBAaHHOCTh YACTHBIX SKOHOMUYECKHMX HMHMIMATHB C MHTEpECaMU JIPYTrux Jul U
oO1iecTBa B 1I€JIOM, BKJIIOYas MOTPEOHOCTH B MPENOCTABIECHUU MyOIMYHO 3HAYUMBIX YCIIYT JOJIK-
Horo oonema u kadectBa ([locranosnenne KC P® ot 20.12.2011 r. Ne 29-I1). Umenno Ha rocynap-
CTBO JIOXKUTCSI OpeMsi OTBETCTBEHHOCTH 3a CO3/IaHUE YCIIOBUI NMPOJBMKEHHUS OOIIECTBa IO IyTH
00IIECTBEHHOI 0 IIpOrpecca U 3a peajin3aluio KpymHOMAcIITaOHbIX SKOHOMUYECKUX IMPOEKTOB.

Br1111en3okeHHOE TO3BOJISET CAEIaTh HEKOTOPBIE BBIBOIbI. BO-IIepBBIX, TOCY1apCcTBO MpEI-
CTaBJIsIeT COOON YHMBEpCaAJIbHBIA, MHOTO(QYHKIIMOHAIBHBIM 1 HE3aMEHUMBIH WHCTPYMEHT, KOTOPBIH
MO’KET OTBETCTBEHHO M Pa3yMHO pellaTh CTOSIINE, KaK IVI00aNbHbIE, TaK U PETMOHANIbHBIE TPOOIIe-
MBI, 1aBaTh OTBETHI HA BBI30BBI COBPEMEHHOH 3IOXHU. YCIEIIHOE BBIIOJHEHUE ITOW MHCCHH BO3-
MO>KHO JIMIIb MIPU YCIOBUHU, YTO TOCYJAPCTBO SIBJISETCS CHJIbHBIM. BO-BTOpBIX, CHIIBHOE, JI€€CIo-
COOHOE roCyJapcTBO — 3TO T'OCYAApPCTBO, KOTOPOE HUKOTJAa HE OCTaBJIAET «CTUXMUHBIM CHUJIAM Te
cepsl KU3HEAEATEIBHOCTH 00IIeCTBa, KOTOPbIE 0€3 TOCYAapCTBEHHOT'O PEryJIMpOBaHUs CYIIECTBO-
BaTh HE B cocTostHUU» [9, c. 13]. B-TpeThux, pa3zBUTOMY TpaKJaHCKOMY OOIIECTBY HEOOXOIUMO
CHWJIBHOE MPABOBOE, JEMOKPAaTUYECKOE TOCYIapCTBO. B-4eTBEPTHIX, CUIIBHOE TOCYAAPCTBO — ATO HE
Mu(, a 00beKTHUBHAS MOTPeOHOCTH COBpeMeHHOI Poccun.
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OcMBICITMBAIOTCS LIEHHOCTHBIE OPHEHTHPHI, Ha KOTO-
peie onupaercst Poccuiickasi TocyapcTBEHHOCTh, Kak
B MPOILIOM, TaK W B Hactosmiee Bpems. OOOCHOBBI-
BAIOTCS MYTH HOBOrO (YHIAMEHTAJIBHOIO TIepe-
OCMBICIICHHSI LICHHOCTHBIX OCHOB OpraHU3aLiM O01I1e-
CTBEHHOW JKU3HENEATEITBHOCTH POCCUSIH B COBPEMEH-
Hoit Poccmiickort deneparyiv. ABTOp UCXOAUT U3 TO-
ro, 4ro B coBpeMeHHOM Poccuiickoii Penepanuu
OonpIie XOTeNnmoch OBl YBHIETh WMEHHO IPABOBYIO
rOCYJapCTBEHHOCTh, OCHOBaHHYIO Ha JEHCTBYIOIIYIO
Koncrurymuo. K ux uucimy aBTOp OTHOCHT Takue,
MpsIMO BBITEKArOIME U3 nercTByromed Koncturynum,
MHCTHUTYTHI, KaK IPaBOBOE TOCYAAPCTBO, (hemepaTus-
HO€ TOCyJapCTBO, IMOJIOKEHHE O TOM, YTO YEJIOBEK,
€ro mpasa U CBOOOABI SIBJISIOTCS BBICIIECH LIEHHOCTHIO.
OTH HHCTHUTYTHI U LEHHOCTH, HE CMEIIAsACh B TEOPHIO
ocoboro myTu pa3Butus Poccun, B TO e BpeMs OHH
BXOJISIT B YUCIIO OOIIEYEI0OBEUECKUX IIEHHOCTEH.

KiaroueBble ¢J10Ba: IIEHHOCTHEBIN ITOAXO0J, OCOOEHHO-
ctu Poccuiickoil Tocy1apcTBEHHOCTH, TEOPHsT 0COO0TO
myTH pa3Butus Poccuu, obredenoBeyeckue IIeHHOCTH,
MPaBOBOE TOCYAAPCTBO, (helepaTHBHOE TOCYAAPCTBO,
npara U CBOOO/IbI YEJIOBEKA — BBICIIAS IICHHOCTb.

VALUE ORIENTATIONS
OF THE RUSSIAN STATEHOQD:
HISTORY AND CONTEMPORANEITY

ENIKEEV Rafael Nailevich

Candidate of Sciences (Law), Assistant Profes-
sor of the Chair of Theory of State and Law of the
Institute of Law of the FSBEI HE "Bashkir State
University", Ufa, Russia.

E-mail: rnenikeev@yandex.ru

The author of the article thinks through the value
orientations that underpin the Russian statehood in
the past and at the relevant time. The author gives
reasons for new fundamental ways of rethinking
value bases of the organization of social activity of
Russians in the modern Russian Federation. The au-
thor issues from the desire to see in the modern
Russian Federation the legal statehood that is based
on the current Constitution. The author views such
institutions directly coming out of the current Con-
stitution as the rule-of-law state, federal state, the
provision that the person and his\her rights and
freedoms are the supreme value. These institutions
and values, not shifting to the theory of the special
path of Russia's development, at the same time,
they are among the human values.

Keywords: value-based approach, peculiarities of
the Russian statehood, theory of the special path of
Russia’s development, human values; rule-of-law
state, federal state, human rights and freedoms - the
supreme value.

CMbICI 1 Ha3HaYEeHHE Hallero oOparleHus K IEeHHOCTHBIM opueHTupam Poccuiickoii rocynap-
CTBEHHOCTU MOKHO OOBSICHUTH HECKOJILKMUMH JI0BOjIaMu. Bo-niepBhIX, B mporiecce paboThl CO CTYAEH-
TaMU HEPEIKO BO3HUKAKOT BOIPOCHI TAKOI'O POJa: LEHHOCTHbIE OPUEHTHUpBI Poccuiickon rocynap-
CTBEHHOCTH BO BCE BPEMEHA €€ MHOTOBEKOBOM UCTOPHH OCTAKOTCS OJTHUMU U TEMHU k€. M, BO-BTOPBIX,
€CJI OHU MEHSIOTCA, TO KaKOBBI 9TH LIEHHOCTHBIE OPUEHTUPBI POCCUIICKON rOCY1apCTBEHHOCTH CEro-
nHs1? Ha 3Tu Bompockl B yueOHHMKAxX MO IOPUINUYECKUM HayKaM OTBETa OYE€Hb TPYAHO HaiiTh. B To ke
BpeMsi 00 0COOEHHOCTSIX, HAITPUMEP, POCCUUCKON TOCYIaPCTBEHHOCTH K CErOTHSIIHEMY BPEMEHH YKe
HaIKCaHO MHOTO paboT. A BOT O LEHHOCTHBIX OpPUEHTHpaX POCCHMCKON TOCYAapCTBEHHOCTH, OCHO-
BaHHBIX Ha jelcTByrolei Koncrurynun Poccuiickoit denepaiun, 3TOro He CKakellb.

KoneuHo, kaxxgast ctpaHa, 0COOEHHO 1O CPaBHEHHIO C JIPYTUMH CTpaHaMH, UMEET CBOM OCO-
6enHocTu. OIMHAKOBO MOXOXKUX JIPYT Ha JIpyra CTpaH, TaKXKe KaK U COBEPIIEHHO OMHAKOBBIX JIIO-
neu, TpyaHo Haitu. Ho, oOpamaer BHUMaHue TO, 9TO KOT/Ia 3aX0IUT peub 00 ocobeHHocTax Poccun
3]1eCh, M0 HAllleMy MHEHHIO, BCEe UET, TaK WIKM MHA4ye, B TUIEpTpopupoBaHHbIX ToHaX. Co3maeTcs
Jla)ke BreuyaTyieHue, 4yTo y Poccun Ha mepBoM MecTe 0COOEHHOCTH, @ O TOM, YTO MUpP Pa3BUBAETCS B
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cTOopoHy riobanu3anuu u Poccun Takke He0OXOUMO 3TO YUUTHIBaTh, CTOPOHHUKAM 0COOOT0 MyTH
pasButus Poccun BooOIe He kacaercs. Tak, B oqHOM u3 paboT, MOCBSIIEHHBIX 0COOOMY TyTH pa3-
Butusa Poccun, untaem: «4TOOBI MOHATH CUTYALIMIO, B KOTOPOW MBI OKa3aJlKCh, HY)KHO PACCMOTPETh
uctoputo Poccum B acniekre MupoBoi uctopuu. Poccus — ocobast ctpana. Orer Hammx pegopmaTo-
pos, Jlxxeddpu Cakc, He TBYCMBICICHHO cka3al, 4To y Poccun mHas aHaToMus, K HEil Helb3s MOJ-
XOJIUTh C TOM K€ MEPKOM, UTO K 3anagHbIM cTpaHam [1, c. 203].

Korna s a7y nurary npodnrtan CBOUM CTYAE€HTaM U MOMPOCHII UX BBICKA3aThCS MO 3TOMY I10-
BOJy, TO TPyIIa CTYJEHTOB U3 28 4e0BEK, IO CBOMM B3IJIsA[aM, pa3jeiuiack Ha J1Be yacTu. OHa
(MeHbIIasl) YacTh cOTjacuiiach ¢ TeM, 4yTo Poccus ocobas cTpaHa, a Apyras 4acTb TaKyr0 0COOOCTb
Poccuun onenuna B kauecTBe OCHOBHOM MPUYHMHBI €€ SKOHOMHUYECKOTO OTCTABAHMS OT 3amajHBIX
CTpaH. 3HaYUTENIbHAsA YacTh CTYJCHTOB, COBpEMEHHYI0 Poccuio mpecTaBisieT B COOOIIECTBE CTPaH,
YBXKAOIIUX 0OIIeUeI0BeUECKrEe IIEHHOCTH U HOPMBI MEXAyHapoaHoro mpaBa. OT cebs nqobasiro,
YTO CChUJIKA aBTOpa mpuBeneHHO# nurtatel Ha [Dxedpdpu Cakca B TakoM KOHTEKcTe, 4To K Poccum
«HEJb3sl TIOJIXOJUTh C TOW K€ MEPKOM, YTO K 3alaJHbIM CTpaHaMm» HECKOJIbKO HE COOTBETCTBYET
JNEHUCTBUTEIBHOMY €r0 MHEHHIO IO 3TOMY ke Bompocy. Tak, B 1998 rony Cakc HEraTuBHO OLEHUII
psan aeuctBuil poccuiickux pedopmaropoB. OH ckazan: «[JaBHOE, YTO MOJBEIO HAC, 3TO KOJIOC-
CaJIbHBIN pa3pbiB MEXKIY PUTOPUKON pedopMaTOpPOB U UX pealibHbIMU AeicTBusME. U, kak MHE Ka-
KETCs, POCCUHUCKOE PYKOBOJICTBO MPEB3OILIO CaMble (PaHTACTUUYECKUE MPEACTABICHHUS MapKCUCTOB
0 KaluTalu3Me: OHU COWIH, YTO JIEJIO TOCYIapCTBa — CIY>KUTh Y3KOMY KpPYry KalHMTaJIuCTOB, Mepe-
KauuBas B UX KapMaHbl KaKk MOXHO OOJIbIIIE€ JIEHEr M MOCKopee. JTO HE IIOKOBas Tepamus. JTO
3JI0CTHAs, MPEIYMBIIUICHHAs, XOPOIIO MPOJyMaHHAas aKIIMsl, UMEOIas CBOCH IIeNbI0 IIMPOKOMAac-
mTabHOe IepepacipeaeicHue 00raTcTB B MHTEpecax y3Koro kpyra jozaci» [2]. Tak uTo gaxe BOT
Takoi HeOOJBIION SKCIIEPUMEHT B CTYI€HYECKOM TPpyIIE MOKa3all, YTO COBPEMEHHBIE POCCUSHE yKe
HE TaK JPYXKHO IOJAECPKUBAIOT Te3uc 00 ocodoctu Poccuu. OHu, Bce 0OOJIbIIEC IPOHKUKAS B TCH/ICH-
uu rnobanu3anuy, He TOJBKO BUIAT ceroAusmHero Poccuiickyro denepannio B cooOIEeCTBE MU-
POBBIX Pa3BUTHIX TOCYIAPCTB, HO U HICKPEHHE XOTAT TOTO.

B cBsI3M cO CKa3aHHBIM TPYJHO COTJIACUTHCA M C HEKOTOPBIMH JAPYTUMH IPEACTABUTEISIMHU
OTEUECTBEHHBIX OOIIECTBOBETYECKUX HAYK, KOTOPHIE, IPOUTHOPHUPOBAB 3aKOHOMEPHOCTH TJI00aIH-
3allMy, a TaK)Ke 00beKTHBHBIE TOTPEOHOCTH U Poccuu B MeXIyHAPOIHOM COTPYJHUYECTBE, BCE €IIIe
MPOJIOJIKAIOT CUUTATh, YTO U COBpeMEHHasi Poccusi coxpaHsieT rocy1apCTBEHHO-TIPaBOBbIE 0COOEH-
HOCTH BH3aHTH3Ma. Tak, B paboTe, MOCBAIICHHONH UCTOPUYECKOH cyap0e Poccuu 1 moAroToBIeHHOM
B cBsizu ¢ 1150-netrem oOpa3oBaHus rocyaapcTBeHHocTH B Poccum, yrBepxpaercs: «BwiBoj nc-
cienoBareneil (peub uuet 00 OCMBICICHUH MPUPOIBI COBpeMeHHOI Poccun) naneko He mpocT: rias-
HBbII COLMAJIbHBIN MPOAYKT BU3aHTHU3Ma — 3TO TUI MHAMBUAYAJBHOTO CO3HAHUS, OTIMYAIOIIETOCS
CKJIOHHOCTBIO MBICIIUTH BHE MPEJIETIOB €CTECTBEHHO-TPABOBBIX KATETOPUM, OTCYTCTBUEM KPHUTHYE-
CKOT'O OTHOILIEHHUS K HEMPaBOBBIM aKLMSIM TOCYJIapCTBEHHOM BJIACTH, MOAATIWBOCTbI0 MaHUIYJIs-
TUBHOMY JIaBJICHHUIO TOCIIOJACTBYIOIIMX HCOJIOTEM, TOKOPHOCTHIO CHJIE aBTOKPATUYECKOTO TpaBIie-
HUSI, CIIOCOOHOCTBIO JIOCTATOYHO JIETKO MPUCIOCA0INUBATHCA K TPEOOBAHUSM JKECTKHX MOJUTHYE-
CKUX peXuMoB» [3, c. 135-136]. PykoBoaCTBYSCh TaKMM MOJXOAOM K OCOOEHHOCTSIM COBPEMEHHOM
Poccun, B 310i1 5xe paboTe manbiie yrBepxkaaetcs: «DopMynupys pa3HUIly MEXIY 3alaJHON U poc-
CUHCKOW MOJIETBI0 YIPABJICHHS, BAXXHO MOTYEPKHYTh, YTO BCS CHUCTEMa JMOEpaibHOW TOCynap-
CTBEHHOCTH TIOCTPOEHA Ha TIOCTYyJaTe «IIpaB YeloBeKay», T.e. «cBoOoaa or». Poccuiickoe ke rocy-
JAPCTBO CKJIAJIBIBAJTIOCH MO BIUsHUEM BU3aHTUU MPU MPEUMYIIECTBEHHOM Tpeo0IaaHii Hadasa
00s13aHHOCTH HaJ HaudaioM npasay [3, c. 144]. Ho, camoe riaBHOE B 3THX pacCyKIACHHIX 3aKI04a-
€TCSl B TOM, YTO TJIe-TO OTKPBITO, a TJe-TO MOJYAIMBO B HUX MOJJIEPKUBACTCS MBICIb O TOM, YTO
Poccust u naneiiie AoKHA HE TOJNBKO HE 3a0BIBATh ATHMX CBOMX OCOOCHHOCTEH, HO W MPOJONIKAThH
MIPUCPKUBATHCS TaKOW 0co00# muHuM pa3zutus. O ToM, uTo BuzanTus QyHKIIMOHUpOBAa B Cpe/i-
HEBEKOBbE, a MoToM Hactynuio HoBoe Bpems u Poccus yxe xuBetr B HoBeiliiee Bpemsi, B 3TOM pa-
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00Te HUYero U He ckazaHo. M 3To mpu TOM, 9TO caMU aBTOPHI 0003HAUMIIN TIEPHUOJI CBOETO UCCIIEO-
BaHus, BKIrodas 2012 rog.

Pa3smbInuisiss 0 rocyjapcTBEHHOCTH 3a TaKOW Nepuoj uctopuu Poccuu, Bpsijl U KOPPEKTHO HE
TOBOPUTh HUYETO HE TOJIBKO O IIEHHOCTAX HOBOro BpeMeHH, HO U O 3aKPEIUICHHBIX B MOCTCOBETCKOM
Koncruryuun Poccuiickoii denepaiiuy MojgoKeHUsIX, MOJHOCTbI0 COOTBETCTBYIOIIMX 3TUM IIEHHO-
ctam. Jla m cama ueosorus BU3aHTH3Ma, TAK)KE KaK M MJICOJIOTHsS 0co00To MyTH pa3BuTusi Poccum,
BIIPOYEM, TAKKE KaK U MAPKCUCTCKAas UACOJIOTHs, KyJIbTUBUPYEMas J0JIroe BpeMs B Poccuu, Bce OHH
HE YYHUTHIBAIOT OOBEKTHUBHO CKJIQJIBIBAIOLIUICS B JIIOOOM OOIIECTBE ILIIOPAIU3M HHTEPECOB JIFOJCH.
«JIr000e 00111ecTBO OOBEKTUBHO TUIIOPATUCTUYHO, KaK MO0 CBOEH CTPYKTYpE, TaK U 10 00pa3y >KU3HU U
MBICITH JTFOZICH, TTPOYKUBAIOIINX B HEM. B 1F060M 00111eCTBE BCEr/1a BO3HUKAIOT OIPEICIICHHBIC TPEHUS
MEX1y pa3InuHbIMH MHTepecamu. Kak HailTh corjiacoBaHue, YBA3KY pa3JIMUHBIX MHTEpecoB? 3/1ech
MBI TTOJIXOJIUM K TOMY, YTO BaKHEHUIIIEe CONMAIbHOES HA3HAYEHHE JTF000r0 TOCyIapcTBa KaK pa3 U 3a-
KITIOYAeTCs B PETYJIUPOBAHUH PA3IMYHBIX OOIIECTBEHHBIX OTHOIICHUH, B CTa0MIM3aIuu ux» [4, c. §].
Otcrona 1 rocyaapcTBo, 0COOEHHO COBPEMEHHOE TOCYIapCTBO, B CBOCH JICATEILHOCTH HE MOYKET OITH-
paThCsl TOJIBKO Ha OJIHY MJIC0JIOTHIO, KaKOW OBl OHA MEPCIEKTUBHOM HE 3ByYaia.

K Tomy sxe coBpemenHass Poccus — 310 deneparuBHoe rocynapctBo. Takyw (hopmy rocy-
JAPCTBEHHOTO YCTPOUCTBA MOICPKUBAET U OOJIBIIMHCTBO POCCUSH, JaK€ HE3aBUCUMO OT MX MHO-
roHanroHanbHOCTH. KoHeuno, dbenepamnus — He camonenb. Kak nmpaBuiabHo numer ®.M. PasHoB:
«KOHEYHO, BOBCE HE00s3aTeIbHO, YTOOBI BCe rocyaapcTBa ObutH (eaepaTUBHBIMU. BO3HUKHYB Ha
HavyaJbHOM CTA/IMM JIEMOKpATHU3aIlMU 00IeCTBa, HIeH (GeaepaTHBHOTO TOCYIapCTBAa MOTYT peanu30-
BaThCs, @ MOTYT M Cpa3y TPaHCHOPMHUPOBATHCS B YHUTAPUCTCKHUE UACH. | TaBHOE B TOCY/IapCTBOBE-
JICHUW HE YCTPOMCTBO rOCYIapCTBa, a peXUM ero (GyHKIHOHUpOBaHUs» [5, c. 73]. Ho, HECMOTps Ha
3TO, MOCKOJILKY MHOTOHAITMOHATIBHBIA Hapo Poccun Ha pedepernyme npussit KoHCTUTYIUIO 1 3a-
nmucan B HeW ¢eneparuBHyro ¢opmy Poccmiickoro rocyaapcTa, 3TO IMOJOKEHHUE TaKXKE TOJKHO
OBITh OOecrieueHo Ha npakTuke. [Ipu 3ToM npuHsATas HapooM KOHCTHUTYIUS TOJDKHA JIEHCTBOBATH
peasibHO, 1a)ke, HECMOTPsI Ha TO, UTO coBpeMeHHas Poccuiickas denepanusd, kak mo gopme ycTpoii-
CTBa, TaK W MO CyTH cBoeld KoHCTUTynmH, HEe coriacyercs, HU C WJICOJOTHEN BHU3aHTU3Ma, HU C
ujeosnorueit ocodboro mytu passutus Poccumu.

Mpg1 OBl 31€Ch OTMETHIIN €Ill€ OAHY LIEHHOCTHYIO TMO3MIIMI0 MOCTCOBETCKOM KoHCTHUTyIMH
Poccuiickoit deneparnu, KOTopas TakkKe HEe COTJIACYETCs HU C UIEOTOTUEN 0c000T0 MyTH Pa3BUTHS
Poccun, Hu ¢ upeonoruen Buzantusma. Peus uzper o nozunmnonnpoBanun Koncrurynuen Poccnii-
ckoii denepanyu HAIIETO COBPEMEHHOI'O POCCHUMCKOrO roCyaapcTBa B Ka4eCTBE IPABOBOIO I'OCY-
napctBa. HecMoTpsi HA OTMEUEHHOE YK€ BbIIIE BIMSHUE HAa POCCUKCKYIO TOCYIApCTBEHHOCTh BH-
3aHTHU3Ma, B IPUHIIMIIE OTOABUTAIOIIETO «IPAaBO» HA 3aHUI IUIaH 10 CPABHEHUIO C O0S3aHHOCTSIMU
poccusinnHa, Poccus Bce ke, o cBoe KoHcTuTynu, sSBiIseTcs MpaBoOBbIM rocynapctsoM. Koneu-
HO, TIO3ULIMOHUPOBaHNE Poccuu mpaBoOBBIM TOCYIapCTBOM B OOJIBIIIEH Mepe BCe €Ille OCTaeTCs JTUIIIb
KOHCTUTYITMOHHOM Nekiiapaiueit. B peanbHoit s)xu3nu Poccuiickas deneparusi, He 6€3 BIUSHUS TOTO
K€ BU3aHTHU3MAa U UJICOJIOTUU OCOOOTO MYTH €€ Pa3BUTHS, HAXOIUTCS €Ile JaleKo OT MapaMeTpoB
MOJTMHHOTO MPpaBoBOro rocynapctsa. Ho o6o3nauennsiiit Koncturymueir Poccutickoit deneparum
BEKTOp pa3Butus Poccruu B KauecTBe MMEHHO MPABOBOTO rOCYJApCTBa, 110 HAIIEeMy MHEHUIO, SBIIS-
€TCsl COBEPIIIEHHO BepHBIM. «Tsira K mapaMerpaM MpaBOBOTO TOCYJApCTBA B HAIIEM OOIIECTBE MPO-
cTo orpoMHa. [Ipudyem 3T0 He JaHb MOJE, MOJYYUBIIEH pacIpOCTpaHEHUE Ha 3amaje, a 00bEeKTHB-
Has MOTPEOHOCTh caMOM Halllel KU3HH. B mepcrnekTrBe Mbl IPOCTO HE MOKEM HE HJITH B HaIpaBJie-
HUY [IPABOBOTO rocyaapctsay [6, c. 71].

JlefiCTBUTENBHO, TMOTYYaeTcsl, YTO €CIU B IMPOIECCe OpPTaHM3aluyd OOIIECTBEHHOW >KU3HU
poccusiH OOJBIIIE OPHEHTUPOBATHCA HA MCTOPUYECKUE TPAIHIIMK BO3BBIIICHHUS OOIIECTBEHHBIX WH-
TEpECOB HaJ JUYHBIMA MHTEpPECaMH, Ha MEHTAIMTET JIIOJEH, Hacemsromux Poccuiickyto denepa-
[[UI0, TO U IICHHOCTHBIC OPUEHTHPHI OyIyT HE T€, KOTOPBIC BIIEPBbIC OBLIM 3aKperuieHbl B KoHcTu-
tyuun Poccuiickont @enepanun 1993 roga. TpynHo 31eck He cornacutbes ¢ TeM ke .M. PasHo-
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BBIM, KOTOPBIN IOT4epKUBaeT, 4Tto: «HecMoTpst Ha To, uTO B AelicTByromei Konctutyuuu 3apukcu-
POBAHO, YTO MBI KHBEM B IIPABOBOM TOCYJApPCTBE, TJIE MPaBa M CBOOOIbI YEIIOBEKA SIBJISIFOTCS BBIC-
1Iei IIEeHHOCTHIO, Mbl, HE CYMEB OpraHM30BaTh OOIIECTBEHHYIO KH3Hb HA OCHOBE ATHX LIEHHOCTEH, U
CEeTOJIHSI BCE CIIE MINEM KaKHe-TO HOBBIC MU U IIEHHOCTH, YTOOBI Ha MX OCHOBE BBINTH Ha KOHCO-
JTUAMPOBAHHOE pa3BUTHE oluiecTBa» [7, ¢. 7]. Ho ceroans »uTh, MOJHOCTHIO OTJISBIBASCH TOJIBKO
Ha MPOLLIOE, BPSA JIU CTOUT: TAK MBI U OCTAHEMCSI OTCTAJIbIMU B COLIMATIbHO-3KOHOMUYECKOM Pa3BH-
tuu. [lopa yxe nouste, uto «B Poccuu Bo Bce BpeMeHa ee HCTOpUH elle He ObLJI0 TaKoi BIacTH, KO-
Topast Obl 0OTBeUana TpeOOBaHUSM BPEMEHH, NIPAKTUKU MEPEAOBEIX cTpaH. Poccus Bcerna oTcraBana
U TIPOAOJKAeT OTCTaBaTh, B MEPBYIO O4epelb, B 00JACTH rOCYAapCTBEHHOW OpraHu3aluu oOIe-
CTBEHHOM xu3HN» [8, c. 100].

OaHUM CIIOBOM, HAIIM U3bICKAHUS B 00JIACTU MOMCKA IEHHOCTHBIX OpUEHTUPOB Poccuiickoit
rOCyJIapCTBEHHOCTH IO3BOJISIIOT JaTh HaM OJHO3HAuHbIA OTBET: Poccuiickas Penepauus, B COOT-
BETCTBUM CO cBoei KoHCTUTYLIHMEH, T0KHA TBEPIO BCTAaTh HA MYTh UHTETPAIlMU CO BCEH LMBHIIN30-
BAaHHOW OOIIIECTBEHHO-TIOJIMTHYECKON MPAKTUKOM COBPEMEHHOTO MHUpaA. TOJIBKO TakoW MyTh MpPHUBE-
net u Poccuiickyto denepanuio K nporpeccy U 0JIarornoiyduio €€ MHOTOHAIIMOHAIBHOTO Hapoja,
00BETMHEHHOTO B OJTHO €MHOE U HEJIEIIMMOE TOCYJapCTBO.
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B coBpeMEHHBIX YCIIOBUSIX, OCTIOKHEHHBIX COOBITUSMHU
HA MEXIYHApOIHOU apeHe, MOSBIIAETCS MOBBILICHHBINA
UHTEPEC K B3MIAJAM IIPEICTABUTEICH HEMELIKOM Kilac-
cr4eckoil gunocodun, a Takxke GUIOCOPOB TOCTKIIAC-
CHYECKOro mnepuoja BTopod monoBuHbl XIX Beka Ha
npobJeMy CyBepeHuTeTa rocyznapcrsa. B Hactosee
Bpems B3riabl M. Kanra u [.B.®. I'erenst Ha cyBepe-
HHUTET CTAHOBATCS 0CO00 AKTyaJIbHBIMHU B CBA3HU C TJIO-
0anu3aLMOHHBIMU TPOLIECCAMH, ITPOTEKAIOIIUMU B CO-
BPEMCHHOM MHUPE, KOTOPLIC BMECTC C IMMO3UTHBHBIMU
U3MCHCHUAMHA UIA Pa3IMYHBIX TOCYAApCTB HEPEAKO
BJIEKYT 3a cOOOW M OTpHIATeNbHBIe rmocieacTsus. 1lo-
3TOMY B Hallll JJHU MOSBISIETCS HEOOXOIMMOCTD ydeTa
HE TOJBKO ONbITa €€ KIACCHYECKHUX TPaKTOBOK, HO U
MOCTKJIACCUYECKUX HWHTEpIpeTanuii, KoTopple B XX
BEKEC CHOBA AKTYAIN3HUPOBAIM IMPOOJIEMBI aKCHOJIOTH-
YEeCKOTO M3MEPEHHUS MOHATHUS CyBEPEHHTETa, BOIIPOCHI
€r0 UCTOYHHKOB, NPOOIEMY BO3ZMOXKHBIX IIPE/IEIIOB.

KiroueBble c10Ba: CyBepeHUTET, HEMeEIKasl KJIacCH-
yeckast punocodus, U. Kanr, I.B.®. I'erens, moct-
kiaccuueckas gunocodus, F0. Xabepmac.
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In modern conditions, complicated by develop-
ments in the international arena, there is a height-
ened interest to the views of the representatives of
German classical philosophy and philosophers of
the Postclassical period of the second half of the
XIX century on the state sovereignty issue. At pre-
sent, Immanuel Kant’s and G.W.F. Hegel’s views
on sovereignty have become very actual due to
globalization processes of the modern world, which
along with positive changes for different countries
often entail negative consequences. Therefore, to-
day it is necessary to consider its classical interpre-
tations as well as postclassical interpretations,
which in the twentieth century mainstreamed the
problems of axiological measurement of the con-
cept of sovereignty, issues of its sources, and the
problem of possible limits.
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Konen XVIII-nauano XIX BB. Obl1 OTMEUYEH TEOPETUYECKUM B3JIETOM IOJIUTHUKO-TIPABOBOM

MBICJIH, CBSI3AHHBIM C JIEATEILHOCTBIO TPEJCTaBUTENCH HEMEIKOW Kiaccuueckon Quiocopun.
B ocobennoctu tpyast U. Kanrta u I'.B.®. ['erens oka3anu UCKIIOUUTETHHOE BIUSHUE HA TIPABOBYIO
MBICJIb CBOETO BPEMEHH M BO MHOT'OM ONPEAEININ XapaKTep IOPUINYECKON MBICIH B ITOCIIEIYIOIIHE
HMCTOPUYECKHUE 3MOXU BIUIOTH JI0 HAIIMX JHEH.

PasBuBas uaeu Pycco, M. KanT TpakToBan rocyaapcTBo Kak 00beIMHEHNE MHOXKECTBA JTFO/ICH,
MOTYMHEHHBIX TPaBOBBIM 3aKoHaM [4, c. 354]. B cBoro ouepens mpaBo, o Kanty, npencrapnser coOoi
COBOKYITHOCTb YCJIOBHI, ITPH KOTOPBIX MPOU3BOJI OJTHOTO JIMIA COBMECTUM C ITPOMU3BOJIOM JPYTOro JIM-
11a ¢ TOUYKU 3peHus BceoOuero 3akoHa cBo0obl. [IpaBo 6e3 mpuHykJeHHUs 00pa3yeT MOHATHE CIipa-
BEJIMBOCTH, a IPUHYX/IeHHE O3 OMOphl Ha MPaBo — MOHITHE HEOOXOAUMOCTH. ['ocy1apcTBO ycTaHaB-
JIUBAETCS] TOCPEICTBOM MEPBOHAYAIILHOTO JI0IOBOPA, I'/I€ KaXK/Ibli OTKA3bIBAETCSI OT CBOEW BHEIIHEH
cBO0O/IBI, YTOOBI IOTYYUTH €€ BHOBB IO/ ATUIONW TOCYIApCTBA TIPU OTIPEACTISIONICH PO MpaBa.

AHanu3upys TOHSTHE CyBepeHHuTeTa, KaHT OOOCHOBBIBANl pa3ivuhe MEXKIy MOHATHEM
HapOJIHOTO CYBEPEHHUTETA U TOCYAAPCTBEHHOIO CYBEPEHUTETA, TEM CaMbIM CTaBs IO BOIIPOC Mpe-
CTaBJICHUS O CYOCTAaHIIMATbHOCTH M HE3BIOJIEMOCTH TMocleAHero. Takum oOpa3oM OH BBIXOAHMT Ha
UJICI0 BCEMUPHO-TPAKIAHCKOTO COCTOSIHMS, OCHOBAHHOI'O HA COIPS)KEHWN HAPOJHBIX CYBEPEHHTE-
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TOB M BO3BBILIAIOIIETOCS HA OTIEJIbHBIMU TOCYAAPCTBEHHBIMU CYBEPEHUTETaMH BO MM 0O1Ieit
110J1b3bl. ABTOp «KpUTHKM IPaKTHYECKOIO pa3ymay, TOBOPHIJI HE IIPOCTO O TOM, YTO IPABO MOXKET
CTaTh CPEICTBOM MOJAJIEPKaHUS MHUPA, HO M3HAYAJILHO BEJ pe4Yb MMEHHO O CIPAaBEIJIMBOM MHUDE.
CrpaBe/UIMBBIA M yCTOWYUBBIA MUD, B CBOIO OYEPEb, HE MOXKET OBITh PE3yIHTaTOM BPEMEHHOTO U
CllydaifHOTO OallaHca CHJI U MEKTOCYIapCTBEHHOIro JIoroBopa. Ero ycraHoBieHHe Ha UIMTEIbHYIO
IIEPCIIEKTUBY BO3MOXHO B paMKax TOIO0 BCEMHPHO-TPAKJAHCKOTO COCTOSIHHS, O KOTOPOM FOBOPUT
Kanr. «aest BceMUpHO-TPpa)KAAaHCKOTO YCTPOWMCTBA, TapaHTUPYIOIIETO «00bEeIUHEHHE BCEX HApO-
JI0OB TIOJ] 3TUJOW IYOJMYHBIX 3aKOHOB», 0OpEeTaeT 3HauUCHHE «MCTHHHOTO», UMIICPAaTUBHOIO, a HE
MIPOCTO BPEMEHHOTO COCTOSIHUSI Mupay [4, ¢. 110]. Pazym TpeOyeT HaJIOXKUTh BETO Ha BOWHY KaK Ha
CHCTEMY MOCTOSHHBIX YOMICTB M HapylIeHUH npaB TMYHOCTH: «HuKakoil BOMHBI HE JOKHO OBITH;
HU BOMHBI MEKIY MHOI U TOOOI B €CTECTBEHHOM COCTOSIHUHM, HU BOMHBI MEXI1Y HaMHU Kak rocynap-
CTBaMH, KOTOpPbIE BHYTPEHHE XOTSI U HaXOAATCSA B 3aKOHHOM COCTOSIHUM, HO BHEIIHE (BO B3aUMOOT-
HOIIICHUH ) — B COCTOSIHMH Oe33akoHus» [5, ¢. 391].

Jns KanTta Be4HBIH MUP — 3TO BCETO JIMIIb JOJKEHCTBOBAHUE, YCTAHOBKA pa3yMma, TpeOyto-
1Iero cyObEeKTUBHO IOJIaraeMoro npejena pa3BUTHIO MPABOBBIX MPUHIUINOB. «BedHbIil MUp» B cH-
CTEME KAaHTOBCKUX IOHSATHI — 3TO MCKYCCTBEHHO IIOJIaraeMblil Mpenen OECKOHEUYHOro COBEpILIEH-
CTBOBAHMSI ITPABOBOT'O MBILUICHUS, KOTOPBHIA HEOOXOAUMO MOCTABUTH JIJISl TOTO, YTOOBI 0OECIEUYUTh
€ro LEJOCTHOCTh. JTO B YUCTOM BHUJE — AHAJIOI «HJi€ala YUCTOTO pa3yma» TEOPETUUYECKOrO MO3Ha-
HUS U ujeu Omara mpaktuueckoro pasyma. Ilo KanTy, pasym 3HaeT, 4TO HU TEOPETHUECKUU, HU
MIPaKTUYECKUN U7eal HE JOCTHXKUMBI, OJIHAKO, JOJDKEH UX I0JlaraTh B KaueCTBE pealbHOMU IIeNu,
9TOOBI 00€CIEUYUTD LIETOCTHOCTh CBOCH TEOPETUYECKOM U MPAKTUIECKONH CIIOCOOHOCTH.

CornacHo ToHkoMmy 3ameudanuto FO. XaOepmaca, mis KaHnta mpaBo sBisieTcs HE IMPOCTO
CPEICTBOM JIs OJAepKaHUs MUpa Mexay rocyaapcrsamu. Ckopee, HA000pPOT, MUP MEXKIY Hallu-
SMHU OH I[OHMMAeT Kak MHUp, cupaBeiuBblid u3HauanbHO [13, c. 110]. CoOTBETCTBEHHO, MOKHO
TPaKTOBATh 3TOT TEOPETUUECKHI MOCBHLI TakuM oOpa3oM, 4to aias KaHTa rumoreTmyeckuil M3Ha-
YaJIbHbII MUP SIBJISETCS UCTOYHUKOM CIIPaBEIJIMBOCTU U MpaBa, a 3HAYUT U BHICIIUM HayajioM, Jie-
TUTHMHUPYIOIUM CyBepeHuTeT. Torna unes «MUPHOH, XOTS ellle He APY>KECTBEHHOM 0OLTHOCTH Beex
HaposioB» [5, ¢. 389] oka3piBaeTcsi HE TPOCTO TPEOOBAHUEM MOpPAIH, HEKUM BBICIIUM MPUHIIUTIOM
npaBa. «Maess BCeMUPHO-TPaXKAaHCKOTO YCTPOWCTBA, rapaHTUPYIOIIET0 «00beIMHEHHE BCeX Hapo-
JIOB IO/ ATUJOW MyOJIMYHBIX 3aKOHOBY», OOpETaeT 3HAYEHHE «WCTUHHOT0», UMIIEPATUBHOTO, a HE
MIPOCTO BPEMEHHOT0 cocTossHUS Mupa» [13, c. 110].

[To3BonuMm cebe 31ech He cornacuthes ¢ 0. XabepmacoMm. B «Kputuke uuctoro pasyma» u B
«Kputnke npaktuueckoro pazyma» KaHT yka3plBaeT Ha UUCTO CyObEKTHUBHBIN XapakTep TeopeTuye-
CKOTO M IpaKTU4ecKoro uaeanos. OH NOJUYEPKUBAET HCKYCCTBEHHYIO ITPUPOAY CaMOU TpaHUIIbI 110-
3HAHUS U BOJIM: MPOU3BOJIbHOE NEPEHECEHUE PasyMoOM Hjeana U3 chepbl CyObEeKTUBHOTO JOKEH-
CTBOBaHUS B cpepy 0ObEKTUBHON JIEHCTBUTENBHOCTH HEN30EKHO MOPOXKAACT WILTI03uU. B obnactu
e npaBa KaHT, HanmpoTUB, MOMbITAJICS PACCMOTPETh CBOM aHAJOTr «Ujeajla YUCTOro pa3yMa» B BUJIE
BCEMUPHO-TPAXKIAHCKOT'O YCTPOMCTBA KaK HEUYTO INpakTU4YecKu ucrnoiaHumoe. ITomaraem, uto 3to
ObLI JIMILIb CBOETO POJA MBICIUTEIbHBIM SKCIIEPUMEHT, ITPOU3BEICHHBIN BelMUKUM (puiocodom mpa-
Ba. Ecnm ke 3TO He Tak, TO U3 3TOr0 BOBCE HE CJENyeT, YTO MBI JOJDKHBI aleJUIMPOBaTh K OyKBe
KaHTOBCKUX MPOMU3BEJCHUI, a HE K X BHYTPEHHEH JIOTHKE.

Bwmecre ¢ TeM, caM KaHTOBCKUI TEKCT, KOHEYHO XK€, 1aT€ OCHOBAHMSI TOBOPUTH O TOM, UTO B
Hay4YHOM TBOpYECTBE aBTOpa TpakTara «K BeuHOMY MUpPY» HJes TOCYJapCTBEHHOI'O CYBEPEHUTETA
BIIEPBbIE IMOJIBEPIVIACH CHCTEMATUYECKON TEOPETHUECKOW PEBHU3MM KaK IOCIEHEee M aOCONIOTHOE
OCHOBaHUE IpaBoBoi xu3HU. Kak HaM Buautcs, y KanTa coxpansercs qyaan3M Mexay TpeOoBaHU-
eM 0e30MacHON KM3HM, KOTOPYIO, SKOOBI, MOTYT JaTh JHIIb MEXKIYHApOJIHbIE TapaHTUU MPOTHB
BOMHBI, U UMIIEPATUBOM COXpPaHEHUs HAllMOHAJIbHOM He3aBucuMocTU. KaHT criennanbHO MOg4YepKH-
BAaeT, YTO PeUb UJET O HE3aBUCUMOCTU HApOJ0B, OTIMYAIOLIUXCS IPYT OT ApYra Mo A3bIKY, PETUTUU
1 o0pasy *KHU3HU.

48



IIPABOBOE I'OCY/IAPCTBO: meopusa u npakmuka

Hannoe nporuBopeune otmeuaet u HO. Xabepmac: «Tepss CyBepeHHTET CBOMX IOCYapCTB,
Hapo/ibl MOTYT MOTEPSITh U HALMOHAIBHYIO HE3aBUCUMOCTh, KOTOPYIO OHU 3aBOEBAJIH, CJIEI0BATEN b-
HO, OIIACHOCTb YTPOXAeT ¥ aBTOHOMHUHU CBOCOOPa3HBIX KOJUIEKTUBHBIX (hOpM KU3HU HaponoB. Eciu
TaK IPOYECTh KAHTOBCKUE TEKCTHI, TO «IIPOTUBOPEYHE)» COCTOUT B TOM, UYTO I'pa)KJaHE BCEMUPHOM
pecnyOiaMKN JOJDKHBI 3aIUIaTHTh 3@ TAPAaHTUU MUpPA M TPAKIAHCKOH CBOOOJBI IIEHOH MOTEpU TOM
cyOCTaHIIMOHATBHON CBOOOIBI, KOTOPOH OHU 00JIAAal0T, €CIIM MPUHAJIeKAT HAPOAY, OpraHU30BaH-
HOMY B HaI[MOHAJIbHOE rocyaapcTBoy [13, ¢. 116-117].

C yueroM HamertuBiierocs y Kanrta mpoTuBopeuus MexXAy MMIIEPATUBOM O€30MAaCHOCTH U
HAIMOHAJILHOW CBOOOBI aKTyaJbHO MPO3BYyYalia MHTEPIIPETALMS OHATUS CyBepeHHuTeTa B «Duio-
couu npaBay ['erens, KOTOpHI HacTanBaja Ha HE3bI0JIEMOCTH OCHOBHBIX MTOCTYJIATOB €ro 00/IeHOB-
CKOH TpakTOBKH [6; 9]. Benukuil MpICIUTEND NPUXOANUI K UX HOBOMY TIOHUMaHHUIO, OCHOBBIBAsICh HA
JTUATEKTUYECKOM TOHMMaHUU BOIIPOCOB €AMHCTBA MHAMBUIA U FOCYJapCTBa, TOCYIapCTBA U I'Pax-
JAHCKOTO O0IIECTBA, IIEIOCTHOCTH M JJUCKPETHOCTH TOCYIApPCTBEHHOT'O YCTPOMCTBA.

31ech BaXKHO UMETh B BUJYy CaMy HJICI0 TOCYAapCcTBa B €¢ MOHUMaHUU aBTOpoM «Dunocodun
npaBay. ['ocynapctBo st ['erensi, mpexie BCEro, SIBISIETCS OCYIIECTBIEHUEM JTYXOBHOM CBOOO/IBI,
BOILIOIIIEHHOM Kak B 00IIecTBe, TaK U B UHAMBHIAX. V]l UMEHHO B TAKOM Ka4eCTBE OHO BBICTYIAET KaK
HEYTO HPABCTBEHHO I1esioe U eauHoe [3, c. 283]. B nporuBononoxHocts Pycco u Kanry I'erens He
BBIBOJIUT CYBEPEHUTET U3 BOJIM HAPOJIA, a CBA3BIBAET €r0 HEMOCPEACTBEHHO C CaMOW Heel rocyaap-
CTBA. 3/1€Ch BaKHO UMETh B BUJly F€TeIE€BCKYIO JUAJEKTUKY, COIJIACHO KOTOPOM, TOCYAaPCTBO CaMO I10
ceOe He SBIAETCS HEKOTOPOM KOHCTPYKIMEH, BO3BBIIIAIOLICICS HaJ HApOJOM, a COCTaBJSIET €ro
HEOThEMIIEMOE COZIep)KaHKe, TIOAOOHO TyIIe B OTHOIIEHUU K OTIEIbHBIM opranaMm Tena. OqHako npu
3TOM caM Hapoja cjieayeT MOHUMAaTh He Kak arperaT WHAMBHUIOB (vulgus), a kak BHyTpeHHe nudde-
PEHIIMPOBAHHOE M CIIOXKHOE oOpaszoBanue (populus), T.e. kKak rpaxnanckoe obmiectBo. Ha aTto obpa-
I[aeT BHUMAHUE U HA 3TOM HacTauBaeT caM [ erenb B « QHIMKIONETUHN (PUITOCOPCKUX HAYKY.

KoneuHo, Takas Touka 3peHHs], T.€. B BOIPOCAX NOHMMAHHUS FOCYAApCTBA U IPaKIAHCKOTO
obmiecTBa onuparscs Juiib Ha Tpyasl I'. I'erens, He sBnsercs eamHcTBeHHOM. Tak, mpodeccop
@®.M. PasgHOB mUIIIET, YTO «MHOTHE COBPEMEHHBIC TIPEICTABUTENIN MOJUTUYECKON Qrnocoduu, pac-
CyXJlasi O TEOPETUYECKUX CTOPOHAX MPOOIEMbI IPpaX1aHCKOro 00IIecTBa U MPABOBOI'O TOCYAAPCTBA,
orchinatoT ynurtarens Kk Tpyaam . Jlokka. menno . JIokk siBisieTcss 6€CIPEKOCIOBHBIM aBTOPUTE-
TOM B BOIPOCAX MOJUTHYECKON (PUIOCOPHUH U Ui MHOTUX COBPEMEHHBIX HCCllefioBaTeNeil B obna-
CTH TPaXIaHCKOTO 00IIeCTBa U MPaBOBOTO rocyaapctsay [10, c. 7].

Ho B 3TOH cBsI3M HE MOXEM HE YNOMSHYTh M O HAJIMYUU TPEThEW TOUKM 3peHus. Tak,
B.A. baunnaun u B.I1. CalbHUKOB MOIYEPKUBAIOT, YTO «TPAXKTAHCKOE OOIIECTBO MPEACTABISIET CO-
0011 CIIOKHYI0, MHOTOMEPHYIO COIMATIBHYIO LIEJIOCTHOCTb, KOTOpast, OyAy4Hd OTKpBITOH, camoopra-
HU3YIOUIEHCSl CHCTEMOM €CTECTBEHHO CKJIAJbIBAIOIINXCS COLUAIBHBIX OTHOIIEHUH MEXIy WUHIUBH-
JaM{ KaK 4acTHBIMHU JIMIIAMHU, aKTUBHO OOMEHUBAETCs BELIECTBOM, 3Heprueil u mHpopmanuei co
CBOMM TIJIaBHBIM KOHTPAareHTOM — TOCyAapcTBOM. B rpaxkiaHckoM oOmiecTBe Ka)KIblil 4YeIOBEK
IIPEICTAET HE KaK MOJJAaHHBIM IrOCylapcTBa, HO KaK CAMOLEHHBIH WHAMBHIYYM, UMEIOIIMA CBOU
JIUYHbIE, YACTHbBIE JKU3HEHHbIE 1IeJTH, KOTOPhIE MOTYT JINOO COBNAAATh C MHTEpEcaMH rocyaapcTna,
0o npotuBopeunTh UM» [1, c. 133]. B kauecTBe «aymm» o01ecTBa rocy1apcTBo uist I'erens ects,
BO-TIEPBBIX, TOTAIBHOCTb, T.€. HEPA3PHIBHOCTh U KOHTUHYAJILHOCTh BCEX €0 YIEHOB, a, BO-BTOPBIX,
abCOJIIOTHOE CaMOOIIpe/IeNieHe, T.€. CaMOOIIpeIeIEHUE, He 3aBUCSIIee OT BHEIIHUX Hayall, a uMe-
I01l[€€ MCTOYHUK HCKIIOUUTENBHO B cebe caMoM. DTa caMOOOOCHOBAHHOCTh COCTABIISET JIEHCTBU-
TEJIbHYIO CyOCTaHIMAIBHOCTh TOCYAapPCTBA.

B Takom kadecTBe ToCynapcTBO BBICTYNAET KaK OJHO, KaK enuHuna. [loaromy oHO m01006HO
€IMHOMY U €IMHUYHOMY >KMBOMY CyLIECTBY: «Mneannsm, cOCTaBISIIOIINM CyBEPEHUTET, €CTh TO K€
orpeziesieHUe, 10 KOTOPOMY B KMBOTHOM OpPTraHM3ME €ro Tak Ha3bIBaeMble YAaCTU CYTh HE YacTH, a
YJIeHbl, OPTaHUYECKUE MOMEHTBI, U30JIALHS U 1 ce0s, mpeObIBaHNEe KOTOPBIX €CTh 00Ne3Hb» [3,
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c. 317-318]. DTa cyOCTaHIIMANBHOCTh, ATa €IUHUYHOCTH, BBITEKAIOIIAs M3 CAMOW MPHUPOJBLI TOCY-
napcTBa, M 0003HavaeTcs ['ereneM Kak ero CyBepeHUTET.

CrnoBo «wujeanu3m» O3HA4YaeT 3/1eCh OTHECEHHOCTh K cepe uiaeanbHOro, koropyw [erenb
MPOTHBOIOCTABIISI cepe peanbHoro. MaeansHoe B €ro TPaKTOBKE €CTh BHYTPEHHEE COJEpiKaHHue
peaIbHOTO, HO IIPHU 3TOM TaKOE COJIep>KaHue, KOTOpOe camo Mo ce0e aKkTUBHO, OMPeIeisieT peaibHOe
Y TIPOSIBJISIETCS] B KAXKJIOM €TI0 JIEMEHTE KaK HEUTO CHATOE, HO B TOXKE BPEMSI COXPAHSIOIIEECS.

B rocymapctse, Takum o0pa3oMm, OH ycMaTpHUBaeT JIBa Hayaja: JyXOBHOE HAyajo, BbIpaxa-
IolIeecss B ero BHYTpEeHHEH auddepeHnuanii 1 B cBsa3u ¢ auddepeHunpoBaHHBIM TPak JaHCKHM
OOIIeCTBOM; M HAYajo KU3HU, AYIIM TOCYyAapcTBa, KOTOpas JielaeT BO3MOKHBIM UMEHHO €ro Ie-
JIOCTHOCTB, BOCIIPOM3BOIAIIAS caMy Ce0s, T.€. CYBEPEHHUTET: «TOCYIAapCTBO KaK TyXOBHOE €CTh pa3-
BEPTHIBAHHE BCEX CBOMX MOMEHTOB, HO €JMHUYHOCTh €CTh OJHOBPEMEHHO TyIIEBHOCTh U KHUBOTBO-
PAIIMIA IPUHLINIL, CYBEPEHUTET, ColepKalliuii B ceOe Bce pasnnuus» [3, c. 316].

CyBepeHHTET Kak Takoro poja €IUHCTBO M Jyllla TOCyJapcTBa MpeArojaraeT, 4To BCE
(GYHKIIUHU TOCYapCTBAa MOTYT HMETh HCTOYHHUK TOJILKO B TOCYIAPCTBCHHON BJIACTH U HE MOTYT OBIThH
YAaCTHBIM JIOCTOSIHUEM OTIENbHBIX JIMII, COCIOBUN MU Kopropanuil. B mocinennem cimydae obiie-
CTBO OyJieT MpeAcTaBisATh cOOON HE OpraHW3M, a arperatr OTACIbHBIX YacTeH M HE CMOXKET Ha3bl-
BaThCs TOCYJAPCTBOM B TOYHOM CMBICIIE 3TOTO cioBa. [loatomy amns erens cpeqHeBEKOBbIE TOIU-
TUYECKHE 00pa30BaHus, I€ LApUJl BCEOOIINI TyX MapTUKYJISIPHOCTH, HE SIBJISLTUCH TOCYIapCTBAMH
B TOYHOM CMBbICJE 3TOro cioBa. CyBEepeHHMTET O3HAYAeT, YTO KaXXJI0e MPaBOMOYME HMEET CBOECH
BHYTPEHHEH CTOPOHOM TOCYJapCTBEHHYIO BOJIO U HMHTEPEC, KOTOPHIE COCTaBIAIOT €€ «UJealb-
HOCTbH)» B YKa3aHHOM BBIIII€ CMBICIIE.

Hcxons U3 3TOro MOJI0XKEeHHsI, OTMedall [ erenp, Jerko BmacTh B 3201y ICHHE, IOIaras, 9Yro
CYBEPEHUTET O3HAYAET BO3MOKHOCTh TBOPHUTH JIF000I MPOM3BOJI OT UMEHH TOCYapCTBA, TOCKOIBKY
OHO CYBEPEHHO B CBOMX JCHCTBHSAX M (QYHKIUAX. TakomMy moaxoay HeMenkuid Gpuiocod mpoTHBO-
MOCTAaBIISICT UJICIO TpaBa, IMEHHO B MIPaBe yCMAaTpUBasi TO pa3yMHOE Hauajo, KOTOpPOe MPUAAET MO-
3UTUBHYIO HANPABIECHHOCTh BCEBJIACTUIO cyBepeHuTeTa. [IpaBoBoil xapakTep rocyaapcrsa, no I'e-
relto, BISETCs, TAKUM 00pa3oM, HEOOXOAUMBIM MOMEHTOM €ro CyBEepEHHOCTH.

B Takom citydae cyBepeHUTET MOXKET IMMOHUMAThCS KaK BhIpaXXKEHUE CyOBEKTUBHOCTH TOCYIap-
CTBEHHOM BiacTu. Ho 3Ta cyOBeKTUBHOCTh HYXIaeTcs B iepcoHnpukanuu. Takoii nepconndukanmeit
CyOBEKTHBHOCTH TpakJaHCcKoro oOmiectsa aus 'erens sisics cyaps. [lepconndukanuio xe cyse-
pEeHHTETa rOCyIapcTBa OH CBS3BIBAET ¢ 00pa3oM MoHapxa: «Ho MTMYHOCTh M CYOBEKTHBHOCTH BOOOIIIE
B KauecTBe OECKOHEUHOT0, COOTHOCSIIET0 ceds ¢ coOoM, o0anaeT, nanee, HICTUHOM, MPUYEM CBOCH
OnmKaiIel, HemoCPeACTBEHHOW UCTUHOM, KaK JIMIO, IS ce0sl CyIuii cyOBeKT, a sl ce0s cyliee
€CTh TaKXXe MPOCTO OAHO. JIMYHOCTH rocygapcTBa AEMCTBUTEIbHA TOJIBKO KakK JIMIO, KaK MOHapX.
JIMYHOCTB CITY’)KUT BBIp@KEHUEM TOHSATHUSI KaK TaKOBOTO, JIUIIO COJEPKUT OJHOBPEMEHHO €ro Jei-
CTBUTEJILHOCTb, U JIUIIb C 3TUM OIPEACIICHUEM MOHATUE €CTh UJesl, UCTUHaA» [3, ¢. 319].

[Tpu 3Tom, mo ['erento, BnacTh MOHapxa Oy/ET BIACThIO CyBepeHa TOJIbKO B TOM CIy4ae, ecliu
OHa OCYIIECTBIISIETCS] B MPABOBOM KOHTEKCTE M OTPaHWYEHA MPABOM U OOIIECTBEHHBIM MPEICTABUTENb-
cTBOM. TOJIBKO KOHCTUTYIIMOHHASI MOHAPXHUSI MOXET OBITh CBsI3aHA C Weel cyBepeHuTera. Ecny BHU-
MaTeJIbHO MPUCMOTPETHCS K TerejIeBCKOM TPAKTOBKE MOJHOMOYMIA M MpaB MOHAapXa, TO Mbl YBUAUM,
YTO 332 HEKOTOPHIMH HCKITIOUCHHSIMH (HarmpuMep, HACIEACTBEHHOCTh BJIACTH) €r0 MOHAPX IMOJIHOCTHIO
YKIIQJBIBACTCSl B COBPEMEHHOE 00IIee MOHATHE TIaBbl rocyiapcTBa. Tak 4To TpakToBKa IereneM cooT-
HOIIIEHUSI CYBEPEHHUTETA M CyBepEHA NMEET HE TOJIbKO HCTOPUYECKOE, HO M aKTyaJIbHOE 3HAUCHUE.

Heckonbko B MHOM acliekTe, YeM «CYBEPEHUTET, HapaBJIE€HHBIA BO BHYTpPbY», [ erenp xapakre-
pHU3YET «CYBEPEHHUTET, HAMPABJICHHBIN BO-BHE». B OTHOIIEHUN APYrUX TOCYAapCTB JH000€ HE3aBUCH-
MO€ TOCYAAapCTBO JOJHKHO MPU3HABATHCS CYBEPEHHBIM, MYCTh JaK€ BHYTPU €0 T'OCIOJACTBYET IyX
MapPTUKYJISIPU3Ma, U CYyBEPEHUTET HE CBS3a]l BOSAUHO (DYHKITUU U MHTEPECHI BCEX TPaKIaH. 37eCh Mo-
BTOPSIIOTCS T€ K€ MPUHIIUIIBI, KOTOPhIE MBI HAXOAWIHN B Havamne «Dunocoduu npasay, B pazaena «Ao-
CTPaKTHOE TpaBo» W «MOpPaTbHOCTB», T/I€ TPAKTOBAINCH MEXKINYHOCTHBIE OTHOIIeHHs. [Ipupona
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IIpaBa M IyX MOpPaJIM, Kak Mokas3al l'erenb, TpeOYIOT OT HAC OTHOCUTHCS K JPYroMy UYEIOBEKY Kak K
PaBHOM HaM U CBOOOJHOM JIMYHOCTH, HE3ABUCUMO OT TOTO SBJISIETCS JIM ATOT YEJIOBEK 3HAYUTEIBHBIM
WIN HUYTOXKHBIM. ['erenp B cBoeil «®Punocodun mpaBa» HACTaWBaI HA TOM, YTO YEJIOBEK SIBISIETCS
CYOBEKTOM IIpaBa MMEHHO KaK a0CTpaKTHas JIMYHOCTb. MBI OTHOCHMCSI K HEMY KaK K paBHOMY ceOe
WHIMBUYYMY HE B CHJIY €r0 OCOOBIX JIMYHOCTHBIX Ka4eCTB (IJIyOMHBI MBIIUICHHUS, 3aCIyT TPEAKOB,
L[BETa KOKHU U T.IL.), @ IPOCTO HA OCHOBAHUU TOT'O IPOCTOTO U COBEPLIECHHO a0CTPAKTHOIO (haKTa, 4To
OH sBJISIETCS 4enoBekoM. MIMeHHO oTcioia BeITeKaeT (hopMasbHas mpupoja mnpasa. OTHOILIEHHE K Ye-
JIOBEKY KaK K paBHOMY B CHJIy IIPUCYTCTBUS Y HETO KOHKPETHBIX KayecTB (HampUMep, TPYAOIIO0Ms)
Ha3bIBAETCS YBAKEHUEM, HO 3TO YK€ — KaTeropus Mopajiy, a He npasa. J[pyrumu ciioBamu, «B UCTO-
PHUYECKOM IIJJaHe HE0OXOAUMO Pa3IvyaTh €CTECTBEHHbIE I1PaBa, FOPUIMUECKHUE ITPaBa U IIpaBa YyeloBe-
ka. [lepBoHayaIbHO MOHSTHE «IIPaBO» B OCHOBHOM M CBOJIMJIOCH K €CTECTBEHHBIM IIpaBaM 4eJIOBEKA U
IO CYIIECTBY O3Ha4as0 TpeOOBaHUE YEJIOBEKA 10 OTHOLIEHUIO K AeicTByromel Biactu. [1o mepe pasz-
BUTHS OOILECTBA U TOCYJApCTBA MOSBHIINCH CIICIHATIBHBIE CIYKObI, paCCUMTaHHBIC HA Y/IOBIICTBOPE-
HUe TpeOOBaHMH YeJIOBEKA MO OTHOUIEHUIO K FOCyIapCTBY, ApYTruM JtoasM. OJHOBPEMEHHO IMOSBU-
Jach ¥ OTPEOHOCTh B PEryJTUPOBAHUM JIESTEIBHOCTH 3TUX ciyx0» [11, c. 6]. CyBepenurer rocynap-
CTBa, MOSBUBIINCH OOBEKTUBHO U €CTECTBEHHBIM IIyTEM, TAK)K€ CTaJl IPABOBBIM, T.€. TapaMETPbI €ro
OIIPENIENIAIOTCS U 3ALUIIAI0TCS IPAaBOM B IOPUIMUYECKOM CMBICIIE.

To4HO TakXe CyBEpEeHUTET IoCyJapcTBa AOJKEH OBITh COJlEpKaTeIbHBIM Ul CAMOr0 Hapo-
1a, SBJSIFOIIErOCsl €r0 MCTOYHHKOM, M COBEPIIEHHO ()OpMAIbHBIM JJIsi BHEITHETO €My CyOBeKTa:
JPYyroro rocynapcTBa Win JUYHOCTH, He SBISONIeics ero rpaxaanuHoM. CyBepeHUTeT HapoJa JUls
BHEIIIHETr0 CyObEKTa JOJDKEH ObITh O€30THOCUTENFHON U COBEPIICHHO KOHCTAHTHOW BEITMYUHOM, CO-
3HATEJIbHO IoJlaraeMoi adctpakiuei. ToJIbKO Tak OH MOXKET CTaTh 00BEKTOM (hOpMaNbHBIX IO CBO-
el Mpupo/Ie MPABOBBIX OTHOIICHUH. B MPOTUBHOM Cilydae CyBEpEHUTET MEPECTAET OBITH DIEMEHTOM
IIpaBa M 3TO OTKPHIBAET IYTh Ul PAJUKAIbHO JIHOEpalbHOM MOoJeny, peanoiaratomei abcTpakT-
HbI€ MpaBa JUYHOCTH MCTOYHUKOM BCSKOIO IpaBa, BKIIIOYas U MEXIyHapoJHoe. B Takom ciyuae
IIpaBa JUYHOCTH MOIYy4aroT IPUOPUTET Mepe MPaBOM HAllMOHAIBHOTO CYBEPEHUTETA.

Ecnu Ha MEXJIMYHOCTHOM YpPOBHE IPU3HAHUE JIPYrOro PaBHbIM MHE U CBOOOJIHBIM CYOBEKTOM
rapaHTUpYeTCsl MPUHLMIIAMM IIpaBa U BOJEW rOCyJapcTBa, TO HA YPOBHE OTHOIIEHUS CYBEPEHHBIX
rocynapcTs, mo ['eremto, Takux rapanTuii ObITh He MOXeT. B oTimune ot Kanra, Oonee »xecTko pas-
JIMYABLIETO HApOJ U rocynapcrso, I'eress BUANT B rocyapcTBE caMO MACAIBHOE €AMHCTBO HApoa.
A TIOTOMY OH HE MOXET Pa3/eNUTh HApPOAHBIN M TOCylapCTBEHHBIH CYBEpPEHUTET M IOCTaBUTH HaJl
rOCY/IapCTBOM Kakoe-TM00 HairocyAapCTBEHHOE 00pa30BaHUE WIIM MEXTYHApOIHOE MPaBo.

CaMo moHATHE MEXIyHapoJHOro mpaBa ['erenb cumTan orpaHMYEHHBIM. MeXIyHapoaHOE
NpaBo, y4MJ OH, BCErJa OCHOBAaHO Ha JOTOBOpaX, MMEIOIIMX YacTHOe, HEe BceoOllee 3HAYCHUE:
«[IpuHIIUTT MEXTYHAPOIHOTO MpaBa KaK BCEOOIIETo, KOTOPoe B cede U A ceOsi TOMKHO OBITh 3HA-
YUMBIM B OTHOIIEHHUSX MEXIY FOCYAapCTBAMM, COCTOUT, B OTJIIMYME OT OCOOEHHOIO COJIepKaHUs TO-
3UTUBHBIX JOTOBOPOB, B TOM, YTO JOTOBOPHI, HA KOTOPHIX OCHOBAaHbI 00S3aTENILCTBA TOCYAAPCTB I10
OTHOLLIEHUIO JIPYT K JIPYTy, JOJDKHBI BBINOIHATHCA. OHAKO Tak Kak B3aUMOOTHOILIEHUS TOCYAapCTB
OCHOBAHbI Ha MPUHIIUIIE CYBEPEHHOCTH, TO OHM B 3TOM aCIEKTE HaXOJSATCSl B €CTECTBEHHOM COCTOSI-
HUH 110 OTHOLICHUIO JIPYT K JAPYTY U UX MPaBa UMEIOT CBOIO JICHCTBUTEIBHOCTH HE BO BCEOOIIEH, KOH-
CTUTYMPOBAHHOW HaJ HHMMH Kak BJacTh, a B UX OcoOeHHOH Boje. [loaTomy Ha3BaHHOE BceoOlee
OIpeZIeTICHUE OCTAETCS TOJDKEHCTBOBAHUEM, U COCTOSIHUE MEX]y TOCYJapCTBaMH KOJeOIeTCs MEXIy
OTHOIICHUSIMH, HAXOSIIMMHCS B COOTBETCTBUH C IOTOBOPAaMH U C UX CHITHEM» [3, ¢. 365].

[TpumeuaTenbHO, YTO MPOIOIIKAst ATO CyXJIeHue, aBTop «Duitocoun mpaBay» TaKke BCTYMAET B
nonemuky ¢ Kanrom: «Han rocygapctsamu HET mpeTopa, B JyYILEM CIydae UX OTHOIIEHUS peryaupy-
IOTCSI TPETEHCKUMU CYAbSIMU U IIOCPEAHUKAMMU, JJa U TO JIMILB OT CJIydasl K CJIydaro, T. €. COIVIACHO 0CO-
OenHol Boste. KaHTOBCKOE MpecTaBiIeHNe O BEYHOM MUPE, MOAIEP)KUBAEMOM COI030M IOCYAAPCTB, KO-
TOpPBIN CIIOCOOEH YJIAAUTh JIIOObIE CHOPBI, YCTPAaHUTh B KAUECTBE MPU3HABAEMOM KaXKIbIM OTAETbHBIM
TOCY/IapCTBOM BJIACTH BCSIKME HEIOPa3yMEHHUSI U TEM CaMbIM CJIeJIaTh HEBO3MOYKHBIM PEILIEHHE UX MO-
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CpPEICTBOM BOIHBI, PEAINONaraeT coriacue rocyaapcTs, KOTOPOE UCXOIMIO Obl U3 MOPAJIbHBIX, PEIH-
THO3HBIX I JTIFOOBIX APYTMX OCHOBAHUM M COOOpaKeHUH, BOOOIIe — BCEraa W3 0COOCHHOUM CyBEpeH-
HOM BOJIW K BCJICJICTBHE 3TOTO OCTABAJIOCh ObI 3aBUCUMBIM OT CITydaitHOCTHY [3, . 365].

['erens Bcernma oTcramBal HCK0 aOCOTIOTHON LEHHOCTH T'OCYAAPCTBEHHOTO CYyBEPEHHTETA.
['ocynmapcTBo B MOJHOM Mepe BBISBISIET JyXOBHYIO MPHUPOAY OOIIECTBa, a MOTOMY HaJ HUM HE MO-
XKeT ObITh TIocTaBIeHa O0Jiee BRICOKAs MHCTAHIIMS, KOTOpast Obl Heclia B cede Kakoe-mubo 6osee BbI-
COKO€ cojiepKaHKe, YeM TO, KOTOpoe 3aKitovaeT B cede rocyaapctso. [lonemusupys ¢ Kantom, I'e-
renb numet: «Heckonbko rocynapcts, 00pasys CO03, MOTYT, MpaB/ia, COCTABUTh CyJ HaJ APYTHMH
rocy/iapcTBaMH; MEXJIy TocylapCTBaMH MOTYT BO3HHKHYTb OObeIWHEHUs, Kak, Hampumep, CBs-
IICHHBIA COI03, HO 3TH COIO3BI BCETJa TOJBKO OTHOCHUTEIBHBI U OTPAHUYEHHBI, MOJ00HO BEYHOMY
Mupy. EqMHCTBEHHBIN a0COMIOTHBIN Cy/bsi, KOTOPHIN BCEr/la BBICTYIAET, U BBHICTYIAET MPOTUB OCO-
OeHHOTro, ecTh B cebe U ISt cedst CyIuil 1yX, BRICTYNAIOMNN BO BCEMUPHOM HCTOPHHU KaK BceoOIiee
Y Kak JeUcTBYIOIWUM poay [3, c. 285].

ITo I'eremnto, BeICIIUM CYJIOM JUIsl CYBEPEHHBIX T'OCYAAPCTB SIBISETCS TOJIBKO CaMa BCEMHUpHAs
uctopusi, oOpaiieHue K KOTOPOH OKa3bIBAETCsl BHICIIUM Pe3yabTaToM (priiococKo-mpaBoOBOro HC-
cienoBanus. M ¢puiocodus npasa ['erens Moxer craTh Hanbosiee TIIyOOKHM TEOPETHUECKUM OCHO-
BAHHMEM JIJIl COBPEMEHHBIX MPABOBEIOB, CTPEMSIIMXCS COXPAHUTH MPEJICTABICHUE O CYBEPEHUTETE
KakK BBICILIEN COLIMATIbHO-TTPABOBOM LIEHHOCTH.

Cymmupysi ckazaHHOE, MOXHO OTMETHTb, uTo B «Dunocoduu mpaBa» ['erens pasBuBaeT
KJIACCUYECKYIO TPAKTOBKY IOHATHS CyBEpEHUTETA, 3aJI0’)KEHHYIO B TBopuecTBe Mapcwmiusg [lagyan-
ckoro u Kana bonena [2; 7; 8]. Mnes cyBepeHUTETa PaCKpPBhIBAETCS UM KaK MHCTUTYLIMOHAJIBHOE
IIPOsIBJIEHUE CYOBEKTUBHOCTH IOCY/IapCTBa, 00ECIIEUNBAIOIEH LIEJIOCTHOCTh €0 OPraHOB M CaMO/10-
CTaTOYHOCTh B OTHOLIEHUH APYIMX rocynapcTB. ['ereneBckasi KOHLENIUS CyBEPEHUTETAa OCHOBaHA
Ha MOHMMAaHUU TOCYJAapCTBa KaK <«JIyIIW» TPakJaHCKOro oOLIecTBa, a MOTOMY HE IPEAIoaraeT
paszinuus HApOAHOTO M TOCYJApPCTBEHHOIO cyBepeHUTeToB. CyBepeHuTeT, 1o l'eremto, siBisercs
BBICIIIEH [IEHHOCTHIO JIJIsl TOCYIapCTBa U HAPOJla U UCKIIIOYAET CYIIECTBOBAHME KaKOM-TMOO0 BhICIIEH
HaJHAIIMOHAIBHON (MEXIyHApPOTHOWM) WHCTAHIIMM HAJl TOCYJapCcTBOM. B kauecTBe TaKOBOW MOXKET
OBbITh IPU3HAH TOJIBKO CYJl HCTOPHH.

['ereneBckoii ¢unocopueil mpaa 3aBepuIaeTcsi KIACCUUYECKUN MEPHOA PA3BUTHS MOJUTUKO-
npaBoBoi Mbicnu. [locTknaccuyueckuit neproj BTopoil mosoBuHbl X1X Beka xapakTepusyercs J10o
MOTBITKaMU OoJiee TIIyOOKO OCBOMTH U a/IallTUPOBATh PE3yIbTAaThl KIACCUYECKON MPaBOBOM MBICIH
Kanta, ®uxre, ['erens, 1160, HA000POT, PEIIUTEIHLHO Pa3MEKEBAThHCSI ¢ HUMHU. B mepBom ciydae
MBI UIMEEM JIEJIO € JIOCTATOYHO paJIKaJIbHBIMU (hOpMaMM pPEMHTEPIIPETAMH KIACCHUYECKOro Hacle-
I¥si, KOTOpBIE, TEM HE MEHEE, HUKOI'ZIa HE MOPBIBAJIM C HUM IOJIHOCTBIO. 3/1€Ch CIEAYET, IPEKAC
BCEro, Ha3BaTh yueHue o rocynapcrse K.I'. Mapkca nu mapkcuctoB. Mapkc, ¢ OITHOW CTOPOHBI, MMO-
CTOSIHHO IOJYEPKHUBAJl CBOI NPEEMCTBEHHOCTh C PAallMOHAIM3MOM IereleBCKON ANANEeKTUKOM. Pa-
6ota «K xputHke rereneBckoil ¢punocopuu npasa. Beenenue» craga oJHUM U3 MEPBbIX CUCTEMATHU-
yeckux oOpamienuit Mapkca k npobnemam npasa. C apyroit ctoponsl, Mapkc cTpeMuIics BO3pOIUTh
MaTepUaTUCTUUECKYIO TIO3UIMIO B HayKe O MPHUPOAE, AOMOJIHHUB €€ MaTepUaIlCTUYECKUM OHUMa-
HueM ucropuu. @. DHrensc B Tpyae «lIporcxoxaeHne ceMbH, YaCTHOM COOCTBEHHOCTH M TOCYAAp-
CTBa» PacKpbIBa€T UCTOPUUECKYIO MPUPOY CTAHOBJIEHMS TOCYJapCTBa M UCTOPUUECKYIO BapHaTH B-
HOCTB €ro OCHOBHBIX (popM. COOTBETCTBEHHO U COBpEMEHHast (JOpMa CYBEpPEHHOI'0 rOCyJapCcTBa SB-
nsieTcst He OoJee, 4YeM OJHOW M3 €ro MCTOPUYECKHUX, a MOTOMY MPEeXOAsuX, GopM, CBA3aHHBIX C
KJIACCOBOM CYIIHOCTBIO rocynapcrBa. bonee Toro, B TpakToBKe Mapkca U MapKCHCTOB 3aKOHBI M C-
TOPUYECKOT0 Mporpecca BeAyT K OTMUPAHMUIO TOCYIapCTBa U CTaHOBJIEHHUIO HAATOCYIapCTBEHHBIX
¢dbopm camoynpaBieHUs: OOIIECTBOM, HE CBA3aHHBIM C TPAJIUIIMOHHBIMU ()OPMAMU CYBEPEHUTETA.

Uppanmonanuctuieckue TeHISHIIMN Kiaccuueckoi ¢unocopuu mnpaBa pa3BUBAIU B CBOUX
TpyAax npeacraBuTenu «punocopuu xuzHm»: A. lllonenraysp, ®@. Humme, B. lunsreit. [llonen-
ray’sp mpejuiarai IpoBOJUTh YETKOE pa3inure MEXIY J10TOCYIapCTBEHHBIM COCTOSIHUEM YEJIOBEKa,
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KOI'JIa €ro OTHOILIEHUS K APYTOMY OIpENEIsUINCh HOPMAMU MOpPaJIi, U TOCYJapCTBEHHOE COCTOSIHUE,
KOI'Jla CMCTBYIOT HOPMBI IIpaBa. ['ocymapcTBo cTpeMuTcsi 00y3/1aTh H3HAYAIBHO MPUCYIIYIO Ye0-
BEKY «BOJIIO K >kU3HU» [ 14, ¢. 618]. IIpu 3T0OM rocyapcTBo He CO3/1aeT MpaBo, a JINLIb «OXPaHAET»
ero. CoegHEHUE CTPEMIICHU TOCYIApCTBA € 3alUMTOMN MpaBa OT MOCATATENbCTB U3HYTPH, C 3alU-
TOM OT BHELIHUX IOCSTaTENbCTB ONPEEISIET TO COCTOSHUE, KOTOPOE B IPAaBOBOM T€OPUU IIPUHATO
0003HavaTh Kak cyBepeHUTET. CyBEepEeHUTET €CTh, TAKUM 00pazoM, (hopMa paloHaIbHOTO OTpaHu-
YEHMsI U3HAYaJIbHO UPPALMOHAILHOM BOJIM K JKU3HH.

DTH yCTaHOBKHU pa3BUBAIKCH Ha pyodexxe XIX—XX BB. B TpyJax BEeIyIIUX HEMEIKUX MPaBO-
BenoB. Tak, y P. CMmenna, Harpumep, TOCyJapcTBO IOHUMAETCS KaK «4acThb AYXOBHOHM JI€HCTBU-
TEJILHOCTU», KOTOPYIO CIEAYET aKTUBHO MEPEKUBATh, OJTHAKO PAIMOHAIIBHOMY MCTOJIKOBAaHUIO OHA
He noanaercs [16, s. 18]. ['ocynapcTBo co3qaeT CBOEro pojia «COBOKYIHOCTb JKM3HU» U IIOATOMY
JUis Hero OyzeT BIOJIHE JISTUTUMHBIM OTKJIOHEHHE OT KOHCTUTYLHOHHOro mopsaka. [lotomy uto
CYBEpEHUTET, KaK (hopMa, HETIOCPEACTBEHHO (XOTS M OTPHUIATEIHHBIM 00pa30M) CBsI3aHHAsI C BOJICH
K JKU3HH, BBIILIE PAIMOHAIBHBIX KOHCTUTYLIMOHHBIX KOHCTPYKLHiL [16, s. 26].

I[To D. Kaydmanny, oOpa3zoBaHre IpaBOBBIX MOHITUN JOJDKHO MTPOUCXOIUTHh B COOTBETCTBUH
C MHCTUTYLUHUOHAIBHBIM METOJIOM, KOTOPBIA MCXOIUT Obl OT OTAENBHBIX MPABOBBIX MHCTUTYTOB U
«BOTUIOMIAIOIIETOCS B HUX ATHYECKOTO cofiepkanus» [15, s. 2]. Orot meton J. Kaydhman ctpemumncs
HCII0JIb30BaTh B IIOCTAHOBKE BOIIpOCAa O MpUMEHEHUU mpaBa: «CHpaBeasInBOE PEIICHUE MOXKET BbI-
HECTH WJIM OLEHHUTH TOJIbKO CYBEpPEHHAs CIIPAaBEJINBAs TMYHOCTh. B 3TOM HET HMKaKoro cyObeKTH-
BHU3Ma, HO JIMIIb CO3HaHHE (aKTa, YTO CIPABEIJIMBOCTh — 3TO HEUTO TBOPUYECKOE, a HE MEXaHU4Ye-
CKOE MpUMEHEHHUE KECTKUX abcTpakTHBIX HOpM» [15, s. 20]. Tem caMbIM mOJ HPEUIOrOM «COAEp-
KATENbHOCTUY MPABOBBIX HOPM U «CYBEPEHHOCTH) MPABOIPUMEHHUTENST 000CHOBBIBAJICS BOJIOHTA-
PUCTCKUI MOJXO/ B 3aKOHOTBOPYECTBE U Cy/1€OHOM MPaKTUKE.

[Tpobnema cyBepeHuTETa TOCYAapCTBa MPOIOKAJIa OCTABATHCS B LIEHTPE BHUMAHMUSI PaBOBE-
10B 1 B XX croneruu. IIpencraBureny BceX OCHOBHBIX IIKOJI IIPABOBOM MBICIIH JABAIM €1 PA3JIIMYHBIC
MHTEpIPETAllMK B 3aBUCUMOCTH OT CBOMX TEOPETHUECKUX M METONOJIOTMYECKUX YCTaHOBOK. OHM U3
HanOoJee NTyOOKHX TPAKTOBOK MbI HazieM B padotax I'. Kenbsena, I'. Panopyxa, Jx. Poymnsa u ap.

Ona emie Oosiee akTyalnM3HpOBajIach B COBPEMEHHBIX YCIOBHSX B CBA3M C INI0OAIM3allMOH-
HBIMM NPOIIECCaMU, IPOTEKAIOIIMMHU B COBPEMEHHOM MHUPE, KOTOPbIE BMECTE C TO3UTUBHBIMU HU3Me-
HEHMSIMU JUIS pa3IMYHbIX TOCYapCTB, OYEHb YacTO BJIEKYT 3a c000il M oTpULlaTeNbHbIE MPOsIBIIE-
HUs, B TIEPBYIO ouepeib Ul cyBepeHnuTeTa rocyaapets [12]. OqHako ceroiHst HaM HY’KHO Y4€CTbh He
TOJIBKO OINBIT €€ KJIACCHYECKUX TPAKTOBOK, HO M IOCTKJIACCHUYECKUX WHTEpPIpPETaluil, KOTOPbIE
B XX BEKE CHOBA aKTyaJU3UPOBAJIU MPOOJIEMbI AKCHOJIOTHYECKOTO U3MEPEHUS MOHSITUS CYBEPEHHU-
TeTa, BOIPOCHI €r0 HICTOUHUKOB, ITPOOJIEMY BO3MOXKHBIX MIPEIENIOB.
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Ompenensist rI00aTN3aMOHHBIE TPOLIECCHl KaK TEH-
JICHLIMIO TOCYIapCTBEHHO-IIPABOBBIX MPOIIECCOB HO-
BeHIIe HCTOpUM U PYKOBOACTBYSICH KOHUEHIMEH
YKPEIJICHUs] MEXIIyHapOJHOTO IIpaBa U BEPXOBEHCTBA
IIpaBa Ha HAITMOHAJIbBHOM U MCKAYHAPOAHOM YPOBHAX,
aBTOPBI PACCMATPUBAIOT MOHATHE U COJEPIKaHHUE Mpa-
BOBOM TIMIOOAIM3alMd Yepe3 XapaKTepUCTHKY CYII-
HOCTHBIX TIPOIECCOB: PEUCNIMY, YHU(DUKAIMN, YHH-
BepcalM3alliy, CTaHAApPTU3AlMM U TapMOHHU3AINH
npasa, Kak (opM ee 0ObEKTHBALIMN B YCIOBHIX HOHC-
Ka ONTHMYyMa IOPHINYECKO CBOOO/IBI, KaK COCTOSHHS
MPABOBOH CHUCTEMBI, MIPU KOTOPOM CYOBEKTHI MPaBO-
OTHOLIEGHUH OCYILIECTBIISIIOT CBOM IPAaBOMOYUS, HE
BBIXO/IS 32 PAMKH IIPAaBOBOT'O PETYJIMPOBAHUS MaKCH-
MAJIbHO YJIOBJIETBOPAA IPU 3TOM CBOU 3aKOHHBIC MH-
Tepecsl. C y4eTOM OTCYTCTBHSA B COBPEMEHHOM IOpH-
JMYECKOM HAayKe €AMHCTBA B3IVISIOB HA CYIIHOCTH U
COJIepKaHue IIPAaBOBON INI0OAIU3ALUY, AKTYaIU3UPY-
eTcs uzes pa3paboTKH €IMHOT0 HayYHOTO KOHIIENTY-
JIBHOTO MOAX0AA K CYLTHOCTHBIM IJ100aMn3alMOHHBIM
npolLeccaM B I1PaBe.
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In this article, defining globalization processes, as a
trend of state-legal processes of contemporary his-
tory, guided by the concept of strengthening inter-
national law and the rule of law at national and in-
ternational levels, the authors examine the concept
and content of legal globalization through charac-
terizing essential processes of reception, unifica-
tion, universalization, standardization and harmoni-
zation of law, as forms of its objectification in
terms of finding the optimum of legal freedom, as a
state of legal system under which legal entities shall
exercise their powers, within the scope of legal reg-
ulation whereas satisfying their legitimate interests
to the full. With a glance to the absence of unanimi-
ty of views on the essence and content of legal
globalization in modern legal science, the idea of a
single scientific approach to essential globalization
processes in law is updated.
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HcTopust Bropoi mosoBuHbI XX Beka — nepBoid yetBeptu XXI| Beka rmokasaia, 4to mpaBo Mo-
KET BBICTYNATh B KAa4eCTBE MHCTPYMEHTA TJIO0QIM3AllMU M CPEJCTBA YIPABJICHHUS €€ IMPOIECCaMHU,
HaIpaBICHHBIMU Ha JOCTHKEHHE ONTUMYMa IOPUAMYECKONH CBOOOIBI B PA3IMYHBIX MPABOBBIX CUCTE-
MaX, B CUCTEME MEKAYHAPOIHOTO U II100aThHOrO MpaBa. HeT cOMHEHMiA, YTO OJTHOM W3 TJIaBHBIX MHU-
POBBIX TEHIEHIIMN UCTOPUU HOBEHILEro BpeMeHH CTall mpoliecc riodanuzanuu. [lpu stom oTMeTHM,
9TO ONTHUMYM FOPUIMYECKON CBOOOMBI MPEICTABISIET COOON TaKOe COCTOSIHHUE TPABOBON CHCTEMBI,
IIpU KOTOPOM CYOBEKTHI MPABOOTHOLIEHUI OCYIIECTBISIIOT CBOU MPABOMOYUS, HE BBIXOJS 32 paMKU
MPaBOBOIO PETYJIIMPOBAHUS MAKCUMAJIBHO YJOBJIETBOPSISL MPU ATOM CBOM 3aKOHHBIE MHTEpechl. Pe-
3yJIbTaTaMy MPaBOBOU INI00aIM3aluu CTalno 0(GOPMIICHHE TaKUX MPABOBBIX KOMILIEKCOB (KOMILIEKC-
HBIX OTpaciied IMpaBa), Kak KOCMHYECKOE MPaBO, KOPIOPATUBHOE IPaBO, MPABO CPEICTB MACCOBOMU
uHbopMaIMY, UHTEPHET [IPABO, SHEPTETUYECKOE MPABO, IKOJIOTHMUYECKOE MPABO, TPAHCIIOPTHOE IPABO,
IOBEHAJILHOE TTPaBoO, CIOPTUBHOE MPABO U JIP., KOTOPbIE HAXOAAT CBOE OTPAXKEHUE B CUCTEME HaIMO-
HAJILHOTO M MEXKIyHapoAHOTo mpasa. [Ipu 3ToM TeHJeHLuel B YCIOBUSIX MPaBOBOM Iiobanu3anuu
SIBJIICTCS. B3aUMONPOHUKHOBEHHE YAaCTHOTO W ITYOJIMYHOTO TpaBa, CMEIIEHHE aKIICHTOB B Ty WIIU
MHYIO TI0JIb3Y, YTO IPUBOJIUT K MOSBJICHUIO HOBOW CTPYKTYpBI IIpaBa, K FOPUANYECKON TUIIOJIOTUU OT-
paciei mpaBa, H3MEHEHUIO KPUTEPUEB JIJIS UX KJIACCH(DHUKAINN, UACHTUPUKAINH, YTO TAKKE OTpaka-
€TCsl Ha Pa3BUTHM HAIMOHAJIBHOIO 3aKOHOAATEIbCTBA, IOPUAMUYECKON TEXHUKU M MPABOBOIO CO3HA-
Hus. Peanszanus BHEMIHENOJUMTHYECKOTO Kypca Poccuiickoit denepanuiv, OpUEHTUPOBAHHOIO Ha
rio0aNn3alMoOHHbIe TPolIecchl, 3akperuieHo B Konnenmuuu BHemHel nonutuku Poccuiickoit @enepa-
uu (yrBepxaeHa [pesunentom Poccuiickoit @enepanuu 12 despais 2013 1.) u Ykase [Ipesunenra
Poccuiickoit @eneparuu ot 7 Mag 2012 r. Ne 605 «O mepax 1o peanu3aiuy BHEIIHETOIUTHYECKOTO
kypca Poccuiickoit @enepanuuny» [1]. KintoueBbim npuoputerom aiist Poccun sIBIsitoTCS HHTETpalluoOH-
Hble npoueccel ¢ yuactHukamu OOH, CHI', BPUKC, «'pynnel asaauaruy», LLIOC, ATOC, OAKB,
OBCE, ESC. B ouepenHoii pa3 BcemupHas 1ieHHOCTh YcraBa OOH Obuia akTyanm3upoBaHa 27 OK-
Ts10pst 2016 rona Ha ceccuM AUCKYCCHUOHHOTO KiyOa «Bammaii», Ha kotopom Ilytun B.B. oco6o moa-
YEPKHYI, YTO «... Hy)KHA CUCTEMa MEXIYHApPOHOTO MpaBa, KOTOpasi yBaXkaiach Obl BCEMH CTpaHAMH,
HYXKHO BepHyThbcs K yctaBy OOH ... Hy)XHO ¢ camoro Hauana, 4ToObl BCE 3TO MOMHUJIM U YBa)alu
Ycras OOH, Hy)xHa HajeXHasl cUcTeMa MEXIYHAapOIAHOIo IpaBa, KOTopas Obuia Obl rapaHTHEW OT
TrOOBIX 3710ynoTpebaeHnit cunoit». /s mpaBoBoil cuctembl Poccun nporeccs! paBoBoO# riodanu3a-
1MUY UMEIOT KOHKPETHBIE PE3YNIbTaThl, CBUICTEIbCTBYIONINE 00 ONPEICIICHHBIX TCHICHITUAX PAa3BUTHS
IIPAaBOBOM CHUCTEMBI rocynapcrsa. Tak, ucxons us exerogusix oruetoB MU/ Poccnn o BHenHenonu-
TUYECKOW M JUIUIOMATHUECKOMN JeTeIbHOCTH Tocyaapcerna 3a 2015 roa ocoboe 3HaueHue mproodpesna
KOHLEMIUS YKPEIJIEHUS! MEXIYHApOAHOIO MpaBa U BEPXOBEHCTBA MPaBa Ha HAIIMOHAIBHOM U MEX-
JYHApOJHOM YPOBHSX, B paMKaxX KOTOPOIH OTCTAaMBAJICS T€3UC O HEOOXOIUMOCTH HEYKIOHHOTO CO-
OJro/IeHusT OOIIETPU3HAHHBIX HOPM U TMPUHITUIIOB MEKTYHAPOIHOTO TIpaBa, B T.4. HEMPUMEHEHUS CH-
JIbl, HEBMEUIATENILCTBA BO BHYTPEHHHE JIENa rOCyAapCcTBa, COTPYAHUUECTBA rocyaapcTB. Poccust BbI-
ctymnaia 3a pa3padotky ['A OOH yHuBepcallbHbIX KOHBEHIIUN Ha OCHOBE MTPOEKTOB cTareir Komuccun
MexayHapoaHoro npasa OOH, mpexze Bcero 00 OTBETCTBEHHOCTH rocyaapctB. OTcTauBaiu MpHH-
IIATT MUPHOTO YPETYJIMPOBAHUS MEKTYHAPOIHBIX CITOPOB.

AHanu3upyst coJiepKaHue MPaBOBOM II00ANM3alNH, CIENYeT OTMETUTh, YTO B FOPUIHMUECKON
HayKe ee OMpeeNaioT mo-pazHoMy. C OHOM CTOPOHBI, MO TIPABOBOM TII0OATM3alueld MTOHUMACTCSI
MPOLIECC MHTErpalii HAMOHAIBHBIX MPABOBBIX CUCTEM B €AUHYIO CHUCTEMY IOPUIUYECKHMX HOPM U
MOJINTUKO-TIPABOBBIX WHCTUTYTOB, BKJIFOYAIOIINX M YYUTHIBAIOIIUX TIPU MTPABOIIPUMEHEHUH U pa3pe-
[IEHUW KOH(IIMKTOB HE TOJIHKO HOPMBI MEXITYHAPOTHOTO TIPaBa, HO U HOPMBI KOPIIOPATUBHOTO MpaBa
TPaHCHAIIMOHAIBHBIX CYOBEKTOB MUPOBOI SKOHOMHKH, HaTHAITMOHAIbHBIE SKOHOMUYECKHE U (PHHAH-
COBBIE TTPaBUJIA JIEATEIBHOCTH TOCYIAPCTB U MAKPOIKOHOMUYECKUX CTPYKTYP, MEXTOCYIapCTBEHHBIX
CO030B, OOIICTIPU3HAHHBIE TIPABOBBIE CTAHIAPTHI U IIEHHOCTH [2, c. 8-9]. C npyroii cTOpOHBI, IPaBo-
BYIO TJI00aTU3aIMI0 MOXHO OIMPENENIUTh Kak Mporece (GOpMUPOBAaHUS HOBOM, OOIIEMUPOBOM CHUCTE-
MBI TIPABOBBIX HOPM, OPTaHU3YIOMIMX M OOECIEUYHUBAIOIINX TIIO0ATEHOE MEKTOCYTApPCTBEHHOE B3au-
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MOJICWCTBHE B PA3IMYHBIX cepax KHU3HU COBPEMEHHOT0 OOIIECTBA, B IPOLIECCE KOTOPOTO MEXTyHa-
POJHOE TPaBO, HAIIMOHAJILHOE MIPABO, a TAKXKE MIPABO MEKIYHAPOIHBIX XO3IHCTBEHHBIX 00beTMHEHUN
OKa3bIBAIOTCSI B COCTOSIHUM TECHOW B3auMo3aBUcHMOCTU» [3, C. 6]. MbI mosaraeM, 4To IPaBOBYIO
rJI00AJIM3aLUI0 UMEET CMBICI OMPEAEIATh Yepe3 CYHUIHOCTHBIE MPOLIECCHl, CIIOCOOCTBYIOMINE €€ 00b-
eKTHBAIlMK. B CBs3M ¢ 3TUM, 1OA riio0anu3anyeil npaBa MOHMMAETC NCTOPHUYECKH 00YCIIOBIICHHBIH
O0O0BEKTHBHBIHM, 3aKOHOMEPHBIN 1 HEOOPATUMBIN MPOLECC PELETIUH, YHU(PUKAIIUY, YHUBEPCAIU3AIINY,
CTaHJApTU3alMKM U FapMOHU3ALIMY TIpaBa HAlMOHAJIBHBIX MPABOBBIX CUCTEM I'OCYJApCTB U IPAaBOBBIX
CeMel ¢ LEeNbIO TOCTHKEHHS ONTHMYMa IOPUIMUECKOM CBOOOABI C yU4ETOM MOTPEOHOCTEHN rocy1apcTB
Y MHPOBOTO COOOIIECTBA, @ TAK)XE LIEHHOCTEH MEXIYHApOIHOTO M HALMOHAIBHOTO MPAaBOBOTO MO-
psifiKa, MOBJIMSBIIETO Ha Pa3BUTHE MEXIYHAPOIHOTO U riio0anbHOro npasa. [IpaBoBas riobdanuzanus
MpEeACTaBIsET COOOM MpoIece MOMCKa ONTUMYMa IOPUIMUYECKO cBOOOBI B MpOIEcCce MEXKITyHAPOI-
HOTO COTPYIHUYECTBA IO aKTYyaJbHBIM MpoOjeMaM rocylapcTB M UX rpaxaad. ['moGanuzanus, Bbl-
crynass 0ObEKTUBHO HCTOPUYECKUM, 3aKOHOMEPHBIM, HE3aBEPIICHHBIM IPOLIECCOM, SIBISAETCS BaXK-
HelmuM (GaKkTopoM yHUBEpCaIM3alluU KyJIbTyp, B TOM YHCJE MPaBOBOro xapakrepa. [Ipu atom cie-
IyeT OTMETHTh, YTO B IOPHIMYECKHX HCCICAOBAHHUAX TPABOBYIO TIIOOAIM3AIMIO HA3BIBAIOT eIle
BHEILIHEH KOHBEpreHUMel Npasa, 1Moj KOTOPOW MOHUMAIOT MPOLECC B3aMMOJCHCTBUS NPABOBBIX CH-
CTEM DPA3JIMYHBIX TOCYAAPCTB, XapaKTEPU3YIOIUNCS CONMKEHUEM, YBEIMUECHUEM KOJIMYECTBA CBsI3Ei
MEXy AJIEMEHTaMU COJIKAIOUIMXCS OOBEKTOB U OINPENIENIEHHONW CTENEHBbIO COrNIACOBAHHOCTH BO3-
JEUCTBHS ITHX DJIEMEHTOB Ha OOIIECTBEHHBIC OTHOIICHMS. Pe3ynbTaToM BHEUIHEH KOHBEPreHLIUH
IIpaBa BHICTYMAET BHEIIHAS KOI€PEHTHOCTh MpPaBa, T.€. 3TO (haKTHUUECKasi, TI0CTaTOYHO BHICOKAasi CTe-
IIEHb CBSI3aHHOCTH M COTJIACOBAaHHOCTH MPABOBBIX CUCTEM Pa3IMUHBIX rocyaapcTs. [IpoTuBomonox-
HBIM KOT€PEHTHOCTH I1paBa SIBJISETCS MPOLECC BHEIIHEN FOPUINYECKON JUBEPIreHINH, T.€. CJIOKHBIN 1
MHOTOCTOPOHHUH NPOLIECC B3aUMO/IEHCTBHSI IIPABOBBIX CUCTEM, BBIPAXKEHHBIN B pacX0KJIEHUH Opra-
Hu3auu Gopm IMpasa, TpeOOBaHUI1 MPABOBBIX HOPM, a TAK)KE YacTel eMUHBIX HIIN OJIM3KUX MMPABOBBIX
cucreM obmectBa [4]. [Ipu 3TOM 1eh KOHBEPIeHIIMH MIPaBa COBIAIACT C MPABOBOH IENBIO TOCYyIap-
CTBa — JIOCTIDKEHUSI ONTUMyMa IOPUAMYECKON CcBOOOABL. B mponomkeHHe HccieoBaHUS MOHSATHS
MIPaBOBOM TI0OATM3alMM B KOHTEKCTE WJIEU ONTHMyMa IOPUAMYECKOW CBOOOABI M peanu3aluu ee
KyJIbTYPHOTPAaHCIUPYOLEH QyHKIMU clieyeT AaTh OOy XapaKTePUCTUKY CYIIIHOCTHBIM II100anu-
3allMOHHBIM TpotieccaM (popmam ee BbipakeHUs1). B 11e10M, nmpaBoBas riio0anu3aiius BeIpakaeTcs B
¢dbopme yHHMBepcanu3aliy Mpasa, T.e. B BEIpaOOTKe 001Iero, BCeOOBEMITIOIIEro NoaxXoa K MpaBy, U B
(dbopme yHUPHUKAIMH, BO BKJIIOUEHUH B IIPABOBbIE CUCTEMBI FTOCYIapCTB €AMHOO0PA3HbIX HOPM [5], co-
3/1aHM€ BO BHYTPEHHEM IIpaBe TOCYAAPCTB HOPM, COIIACOBaHHBIX, HE IPOTHUBOPEYAILUX APYT APYTY,
CXOXKHX MEXIy cOOOM, MpUYeM COJepKaHWE MX MOXKET He ObITh MICHTUYHBIM. SIpKUM NpUMEpOM
YHUBEpCaIU3alliy IpaBa sBIASETCS KOHUENIUS YHUBEpCAIU3aluy MpaB yenoBeka. Llensb ke yHuduka-
LU COCTOMUT B MPEOJOJICHUN Pa3IMUUil MEXy HAl[MOHAIbHBIMU MPAaBOBBIMU CUCTEMAMH, a TAKXKE B
CO3JJAaHUM HOBBIX HOPM, BOCIIOJHSIOIIMX CYLIECTBYIOLIME NMPOOENbl B PETYIMPOBAHUHM HEKOTOPBIX
CHELMAIbHBIX BOIIPOCOB, a TAKXKe B PAJE CIy4aeB BBINOJIHEHHE MEXIYHApOIHbIX 00s13arenbeTB. Cy-
IIECTBYET J[Ba MOCIEI0BATENIbHBIX YPOBHS YHU(UKAIMK MIPaBa: MEXIYHAPOAHBINH (YPOBEHb MEKIY-
HapOJIHOTO J0rOBOpa rocy/lapcTB) U HAIlMOHAIBHBINA, B paMKaX KOTOPOTO pealu3yeTcsl UMILUIEMEHTa-
U HOPM MeXayHapomHoro 3akoHa or 15.07.1995 Ne 101-®3 (pen. ot 12.03.2014)
«O mexnyHaponHbix aoroBopax Poccuiickonn ®@enepanum» cornacue Poccuiickoin ®denepanuu Ha
00513aTeNBbHOCTH JJIS1 Hee MEXIyHapOIHOTO JOTOBOpa MOXKET BBIPaXKaThCsl IMyTeM: MOINUCAHUS JJOTO-
BOpa; 0OOMEHa JIOKyMEHTaMH, 00pa3yIOLIMMHU JA0TOBOpP; paTH(QUKAIIMK JOrOBOpa; YTBEPKIEHUS 0T0-
BOpa; IPUHSTHUS JIOTOBOPA; MPUCOEIMHEHHS K JOTOBOPY; MPUMEHEHUs JII000Tr0 JPYroro cnocoda BbI-
paskeHus corjacus, 0 KOTOPOM YCJIOBWIIMCH JOTOBapHBaIOIecs CTOPOHBI. PerieHus o coryiiacuu Ha
obOs3arenbHOCTh A1 Poccuiickoit denepanyun MexXIyHapOJHBIX TIOTOBOPOB MPHUHUMAIOTCS OpraHaMH
rocynapcTBeHHoOU Biactu Poccuiickort denepanyivi Wi yIIOJTHOMOYEHHBIMU OPraHU3alNsIMH B COOT-
BETCTBMHM C UX KOMIIETeHLUEH, ycraHoBlIeHHON Koncturynuei Poccuiickoin ®denepanyu, denepansb-
HBIM 3aKOHOM, WHBIMH aKTaMH 3aKkoHojaTenbcTBa Poccutickont denepanuu [6]. [lox nmrmemenTau-
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el HOpM MEXJIyHapOJHOIO IpaBa IOHMMAETCs IMpOLeIypa BKIIOYEHUS MEXIyHapOJHO-TIPaBOBBIX
HOpPM B HaIlMOHAJIbHYIO IIPABOBYIO CHUCTEMY C YYETOM IIPABUJI IOPUIMYECKON TEXHUKU U MEXKIyHa-
POAHBIX 00s3aTeNbCTB rocyaapcTB. MMiuiemeHTanus — (akTHyecKas peaau3anus MeKAyHapOAHO-
MPaBOBBIX 00S3aTENbCTB Ha BHYTPUTOCYAApPCTBEHHOM YPOBHE ITYyT€M NPUMEHEHHsS Ha TEPPUTOPUH
rocy/lapcTBa HOPM MEXIyHapOJIHOTO IIPaBa WM YCTAHOBJIEHHBIX B COOTBETCTBUM C MEXIYHAPOIHBI-
MU 00s13aTeIbCTBAMU HOPM HAIIMOHAJIBHOTO MPaBa, OCYIIECTRIIEMAast CISTYIOIMMU CIOCO0aMu: Tpsi-
MO€ BHEJPEHHE B IIPABOBYIO CHCTEMY MEXKIYHApOJIHBIX COIVIAIIEHHUH, IIyTeM IepeBoja Ha rocynaap-
CTBEHHBIN S3bIK KaK OTAEIbHOIO IIPABOBOI0 aKTa HAllMOHAJILHOW CHCTEMBI, C YYETOM ayTEHTUYHOCTH
TeKCTa (B IOPUIMUYECKOM JIMTEpaType NaHHBIA IpOLECC Ha3bIBAETCS MHKOPIIOpaLuel); NpUBeIeHNe
HOPM HAIIMOHAJIBLHOTO MPaBa B COOTBETCTBUH CO B3ATHIMH MEXITYHAPOAHBIMU 00513aTEIbCTBAMH, TITy-
OoKasi IOpUAMKO-TEXHUUYECKas MepepadoTKa 3aKOHOATEIbCTBA, PE3YIbTaTOM KOTOPOU SBJISIETCS M3-
JIaHUE COOTBETCTBYIOLIETO HOPMATUBHOI'O IPABOBOro akTa (Tpanchopmanus); oouias, yacTHas WM
KOHKpETHas1 OTChUIKA K HOPMaM MEXIYHApPOJHbIX COIVIAIIEHUH 03 BKIFOUEHHs B TEKCT BHYTPUIOCY-
JAPCTBEHHBIX IPABOBBIX aKTOB, YTO TpeOyeT oOpaieHus K nepBoucTouHuky [7]. Haumbonee sipko
yHUUKALKS HOPM OCYLIECTBIISIETCA B paMKax MEXIyHapoJHOro yactHoro npasa. K Bunam yHupu-
Kallii HOPM MEXIYHAPOAHOTO YaCTHOTO MpaBa OTHOCAT: CO3/aHHE TOCYAapCTBAMH €IMHOOOPa3HBIX
MaTepUaIbHBIX HOpPM; CO3/aHHE I'OCYAApCTBAMH €IMHOOOPA3HBIX KOJUIM3MOHHBIX HOPM, OTCBUIAO-
IIMX K IpaBy CTPaHbl, MOAJIEKAIIETO IPUMEHEHHIO B KOHKPETHOM ITPABOOTHOILICHUH.

Kpome toro, onHO# 13 ¢opM BbIpakeHHs MPABOBOH Ii00anu3aluu sBIsSETCS TapMOHHM3ALU
IIpaBa, 3aKJIIOYAIOIIAsCS B CONMKEHNN HAIMOHAIBHBIX IIPABOBBIX CUCTEM, B YMEHBIICHUN U yCTpaHe-
HUM Pa3InYuil MEXTy HUMH 3a CUEeT 3aMMCTBOBAHUS IIPABOBOIO OIbITAa. ['apMOHM3aLus MIpaBa UMEET
MECTO B YCJIOBHSIX OTCYTCTBHSI MEXKIYHAPOAHBIX JOIOBOPHBIX 00s3aTenbCeTB. [Ipy 3TOM rapMoHu3anys
IpaBa MOXKET MPOUCXOANUTh KaK CTUXHUIHO, TaK U LieleHanpasieHHo. Takum oOpa3om, o1HOI U3 Gpopm
rapMOHHM3AIMY TIPaBa SBISIETCS €r0 PEleNIys, SBISIomasics (eHOMEHATBHBIM HCTOPUIECKUM 00BEK-
TUBHBIM, €CTECTBEHHBIM, 3aKOHOMEPHBIM ITPOLIECCOM B3aUMOINPOHUKHOBEHUS MIPABOBBIX KYJBTYD, SIB-
JISFOIIMMCS TIPEIMETOM CPAaBHUTEIBHOTO NPABOBEACHUS, CBUIETENbCTBYIOIUM O 3aMMCTBOBaHUH IPO-
BEPEHHBIX BPEMEHEM MPABOBBIX TPAJULIUI U OIIBITA, «IIPAaBOBOTO IyXa», IPABOBOIO HACIEANS LIUBUIIH-
3aluil, OKa3aBIIMX CYLIECTBEHHOE BIUSHHME Ha pPa3BUTHE UEJIOBEUECTBA M €ro IJ00aTN3allMOHHBIX
npoueccoB. Eme P. MepuHr nucan, 4To «BBICIINIA 3aKOH UCTOPUHU €CTh OOIIeHHe» [§8], 3TUM, BUAKUMO,
o0ycroBieHa npupoAa perenuuu. Peuenius npasa siBiseTCsl OJHUM M3 CIIOCOOOB pa3BUTHUS HALHMO-
HaJILHOTO IpaBa ¥ BO MHOTOM CIIOCOOCTBYET O(OPMIICHHUIO MIPABOBBIX CeMel Ha MOJUTUKO-IIPAaBOBOM
Kapte mupa. [IpeaMeToM pereniuyu aBIistoTCs: HOPMbI, HHCTUTYTHBI, KOJEKCHI [9, ¢. 17], HOpMaTUBHBIIA
MPaBOBOM MaTepuall, HIeHHO-TeopeTHueckoe coaepxanue mnpasa [10, c. 206], conepxanue u dpopma
npasa [11], cucrema npaBa, ujaeu, NPUHLUIBI, IOPUIUUECKHE KOHCTPYKIIMHY, TIOHATHS, FOPUANYECKas
TEXHHMKA, OCHOBBI TOJKOBaHMs TpaBa [12], mpHUHIMITEI TpaBoBOro perynupoBanus [13, c. 692-693],
IIpaBoBasi KyJabTypa [14], ropunndeckas npakTuka, IpaBoBOM onbIT U Ap. ClieayeT OTMETUTD, YTO pe-
LeNIKA [TpaBa 03HavyaeT UCIOJIb30BaHNE IPABOBOIO MaTepHajia HHOCTPAHHOTO rOCyIapCTBa, B TO Bpe-
M KaK MMIUIEMEHTALMs [TpaBa MPEoIaraeT UCIOIb30BaHNE B HALIMOHAIBHOM IIPABE HOPM MEXIY-
HapojHoro npasa. [Ipu 3ToM ocoboe MecTo BO B3aUMOJIEHCTBUU MEXIYHApOAHOTO M HAI[MOHAJILHOTO
npaBa 3aHUMAeT MOJIETIbHOE MPAaBO, KOTOPOE CIIY>KUT CIIOCOOOM MPAaBOBOW MHTETPAlLIMH, KaK B MEXKIY-
HapOJIHOM, TaK U B HAllMOHAJIBHOM IpaBe. B 0CHOBE MOJIENFHOTO MpaBa JIEKUT MOAETIbHBIN 3aKOH, MO
KOTOPBIM ITOHMMAETCS PEKOMEHIATENbHbIN 3aKOHOJATEIbHbIN aKT, IPUHUMAEMbIN 3aKOHOAATEIIBHBIM
MHCTUTYTOM TOCYJapCTBa, FOCYJapCTBEHHOTO0 OOBEAMHEHMSI WM MEXIYHApOJHOM opraHusalnuedl B
LENAX COrJacoBaHMsI HOPMAaTHBHOW OpHUEHTAIMU CYOBEKTOB 3aKOHOAATETIBHON JEATETbHOCTH YIEHOB
cooTBeTcTBYIOIIero o0benuHenus [15]. B Poccun mosiBnenre MozienbHOro (THIIOBOTO, IPUMEPHOTO)
3aKOHa CBsA3aHO ¢ (popmupoBanueM B 1992 r. Mexmnapnamentckoir Accambien CHI', korna morpe6o-
BaJIOCh COXPaHUTh OOIIMeE MpaBoBble cBsA3U rocynapcTB — yyacTHUKoB CHI'. CornachHo [lonoxxenuro o
pa3paboTke MOJENBHBIX 3aKOHOJATENbHBIX aKTOB M peKoMeHJanui MexnapiaMeHTckoil Accambien
rocynapctB-ydactHukoB CHI', mpuasitomy B . Cankt-IlerepOypre 14.04.2005 ITocranosnennem 25-8
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Ha 25-0M IieHapHOM 3acemaHnu MexmapiaameHTckod Accambien rocymapctB-ydactHukoB CHI,
«O mozensHOM 3akoHOTBopuecTBe B CoppyxectBe HeszaBucumbix ['ocymapetB» (¢ M3M. M AOMH. OT
25.11.2008) mox MOAEIbHBIM 3aKOHOTBOPUECTBOM ITOHMMAETCS JESITEIbHOCTh MeKnapiaMeHTCKON
Accambiien 1o pa3pa0oTKe, IPUHATHIO U OMYOJIMKOBAaHHIO MOJETbHBIX 3aKOHOAATENILHBIX aKTOB, OT-
BEYAOIIUX LESIM cOkeHus (YHUPHUKAIINN) 3aKOHOIATENILCTBA TOCYIapCTB-YIaCTHUKOB MeKmapia-
MEHTCKOM AccamMOJien u 3aj1auaM UHTerpaioHHoro pasutus CHI'.

Eme ogHuM mposiBJI€HHWEM TapMOHM3AIMU TpaBa SIBISETCS MpaBoBas MHQWIBTPALUS, MO
KOTOpOI MOHMMAETCs AKCTparupoBaHue (BHIOOPKA) MPABOBBIX HOPM, COACPIKAIIMUXCS B MEXAYyHa-
POJHBIX aKTax (AOroBOpax, KOHBEHIMAX, JEKJIapalusix) U B HAIMOHAJIbHBIX HOPMAaTUBHO-IIPABOBBIX
aKkTax OJHOI0 TOCyJIapcTBa BO BHYTPUTOCYAAPCTBEHHOE MPABO KOHKPETHOIO APYroro rocyaapcraa
orpeeNieHHbIMU crioco0amu. [Ipu 3TOM BBIIENSAIOT JBa BUAA MPABOBOW MH(MIBTPALUU: TOPU30H-
TajbHYI0 (IIpaBoOBasi MHPUIbTPALMS HOPM HALIMOHAJIBLHOTO MpaBa OJHOIO TOCYJapCcTBa BO BHYTpPH-
rOCYJapCTBEHHOE TPABO JPYroro rocyaapcTBa) U BEPTHKAIBHYIO (IIPpaBOBasi MHPHIBTPALUS HOPM
MEXIYHapOJAHOTO MpaBa BO BHYTpUTOCYAapCTBEHHOE MpaBo) [16, C. 34]. CornacHo apyromy ompe-
JEeTICHHIO, TIPAaBOBast MHPMIBTPAIMS MPEICTABISET COOOH 3aMMCTBOBaHNE (B3aUMOIIPOHUKHOBEHHE)
MIPABOBBIX HOPM, COAEPKAIIMUXCS B paMKaxX MEKIYHapOJHOTO MpaBa WM HAIMOHAILHOTO 3aKOHO/1a-
TEIbCTBA, OJHUX TOCYJAapCTB BO BHYTPUIOCYAAPCTBEHHOE IPaBO JPYIMX B YCTAHOBJICHHOW WIIU
npuemiemoit popme [17, €. 32]. MubiM criocoboM rapMoHu3aluy mpasa sisiercs nuddysus npasa,
KOTOpasi OCHOBaHA HAa MPOHUKHOBEHUH HOPM MHOCTPAHHOI'O IpaBa B HALIMOHAJIbHYIO MPABOBYIO CH-
CTeMY M IpeJroiaraeT IpUuMeHEeHHEe eTUHOOOPa3HbIX KaTeropuii MHCTUTYTOB U HOPM IpaBa, MOYy-
YHUBIIUX B CBS3H CO CBOCH 3((EKTUBHOCTHIO CHITY 3aKOHA B TOM WJIM HHOM rocynapctse. Auddys3us
mpaBa CIYKUT €IMHOOOpa3sHOMY ToyikoBaHWiO mpaBa. Juddysueld mpaBa Ha3bIBAIOT CTUXHUIHOE
IIPOHUKHOBEHHUE NPABOBBIX HOPM, AEHCTBYIOUIMX B MHOCTPAHHOM TIOCYAApCTBE, B HAIIMOHAIbHYIO
cuctemy npasa. Teopust auddy3un npasa Osi1a papadorana npodeccopom U. Ypymxy. duddysus
IpaBa IPOUCXOJUT BHE 3aBUCUMOCTH OT HAJIWYUS B3aUMHON JIOTOBOPEHHOCTH MEKIY COOTBETCTBY-
IOIUMU CyOBEKTaMU MEXAYHAPOJAHOTO MpaBa U CTala BO3MOXHOW BBUAY Pa3BUTHUS HHPOPMAIHOH-
HBIX TexHosiorui. I1pu sTom auddysun npasa cnocodbcTByeT yHuprKanus npasa [18].

[Tomumo yHuUKAIMK, YHUBEpCATU3AIMN U TAPMOHM3AIMH TIpaBa YMECTHO TOBOPUTH U O
MIPaBOBOM CTaHJAPTU3ALMU, CYIIHOCTh KOTOPOH 3aK/II04aeTcsl B MPUBEACHUHM HOPM HAllMOHAJIBHOIO
IpaBa B COOTBETCTBHE C MEXKIYHAPOJHBIMHU IPABOBBIMU CTaHAApTaMH (HOPMATHUBHBIM MHHHMY-
MOM), HallpUMep, MEXyHapOJAHO-TIPaBOBbIE CTaHAAPThI IPaB U CBOOO] YesI0OBEKa, KOTOphIE Ompe-
JEJSI0T He0OXOAMMBINA YPOBEHb rOCYIapCTBEHHON MPABOBOW perjiaMeHTalMi B KOHKPETHOH cdepe.
Tax, BeceoOmas nexnapauus npas uenoBeka 1948 r. crana ogHuM u3 nepBbix nokymeHToB OOH,
yCTaHABJIMBAIOUIMX €UHbIE CTAHJAPThl K KOTOPHIM HEOOXOIMMO CTPEMUTHCS rocyaapcTBam. Mex-
JTyHapOJHBIE CTaHAApTHl GopMmupyeTcs Ha yHUBepcaibHOM ypoBHe (OOH) m Ha permoHasibHOM
(Coser EBpombl, Opranusanus mo 0€30macHOCTH U coTpyAaHuuyecTBY B EBporne, EBpasuiickoe 3ko-
HOMHUYECKOE COOOIIECTBO H JIp.).

Takum 00pa3om, MbI BUIKM, YTO COJIEpKAHUE MPABOBOW I100AIN3AIIMHA MOXKET ObITh PACKPBITO
C IIOMOIIBK0 MHOTHX ITPAaBOBBIX MPOLECCOB. B HacTosIEN cTaThe Mbl IPEANPUHSIIN TONBITKY UIEHTH-
(UKaIK CYIIHOCTHBIX MPOLIECCOB MPABOBOW IIIO0ATM3ANH, KaK (GOpM ee 0OBEKTHBALMU B YCIOBHAX
MIOVCKA ONTUMYyMa IOPUIHUYECKOI CBOOO/IBI, B TO BpeMs KaK CETOJHS B FOPHINYECKON HayKe OTCYTCTBY-
€T €AMHCTBO B3IVIS/IOB HA CYIIHOCTh M COJIEPKAHUE HUCCIIEAYEMbIX BOIIPOCOB, YTO CBUJETENBCTBYET O
npo0OJieMe eJMHOT0 HaAyYHOTO KOHIENTYaJIbHOIO MO0/IX0/1a K CYIIHOCTHBIM TJ100aJIM3allMOHHBIM MPOLEC-
caM B IIpaBe, MPETEH/Tysl ObITh COBPEMEHHBIM MEPCIIEKTUBHBIM HAYYHBIM HAIIPABIICHUEM.
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OTUMOIIOTUSL TIOHATUSL «YTHWJIATapU3M» BOCXOIUT K
MOHSATUIO «IIOJE3HOCTEY. CpaBHUTEIBLHO-COIIOCTABU-
TEJbHBIA aHaIU3 MOHATUSA «YTHJIMTApU3M» B PYCCKO-
SI3bIYHOM W aHIJIOA3BIYHOM BapUaHTaxX MO3BOJIAET ro-
BOPUTH O TOM, YTO B YIPOIIEHHOW (hOpME 3TUMOIIO-
THIO MOHATUS «YTUIIUTAPU3M» MOKHO BBIPA3UTh Yepe3
CIEAYIOWNNA PsAJl TOHITHM: «IOJIE3HOCThY) — «I0Jb-
3a» — «oOnerdyeHne» («yCIOKOCHHE») — «CIIOKOH-
CTBUE» — «PAIOCTh» — «yIOBOJBCTBUE» — «CUACTHEY.
B HemnocpencTBEHHON B3aMMOCBSI3U C T'€HE3UCOM I10-
HATHUSL «yTWJIUTApU3M» MOKHO IPOBECTU TEOpETUYE-
CKWU aHaJM3 MCIIONb30BaHUS TpaBa Kak (OpPMEI pea-
JU3aIUH TIpaBa, TIOTOMY YTO 3a OIPEICIICHHBIM Ha00-
POM CUMBOJIOB CKPBIBA€TCA MPEACTABICHUE O TOM WIH
WHOM OOBEKTE MATepPHAIBHOTO MHUPA, SBICHUH WA O
KaKOM-JINOO MHOM TIpeIMETe, MBICITH, uiee. [Ipn aTom
COJIEpYKaHNE TAHHOTO TIOHSATHSI CBSI3aHO C CAMHUM BBO-
JUMBIM MOHSTHEM. CBSI3b MEXYy HUMHU JOJKHA IPO-
CJIKHMBATLCS YETKHM 00pa3oM, C T€M, YTOOBI YIIPO-
CTUThH MPOLECC KOMMYHHUKAIIMW, CHU3UTh TPaHCAKIIU-
OHHBIC M3JICPXKKU Tepenaun uHpopmanuu. [Ipeacras-
JSeTCsl, YTO Ollaromaps Takol CBS3U MOJIE3HOCTH SI3bI-
Ka KaKk TaKOBOTI'O BO3pPacCTAaeT.

KurodeBble coBa: yTUINTapu3M, dTUMOJIOTHS, UC-
I10JIB30BaHUE MPaBa, M0JIE3HOCTh, Mepemust beHTam.

ON THE ETYMOLOGY OF THE CONCEPT
"UTILITARIANISM"

KOLOSOV lgor Vladimirovich

Postgraduate Student of the Institute of Law and
National Security of the Russian Presidential Acad-
emy of National Economy and Public Administra-
tion (RANEPA), Lawyer (RANEPA, 2015), Moscow,
Russia. E-mail: i.v.kolosov@yandex.ru

The etymology of the concept "utilitarianism™ goes
back to the concept "utility". The contrastive-
comparative analysis of Russian and English ver-
sions of the concept "utilitarianism™ suggests that
the etymology of the concept "utilitarianism" can be
oversimplified through the following series of con-
cepts "utility" - "benefit" - "relief" ("calm™) - "tran-
quility" - "joy" - "pleasure" - "happiness". In close
interrelation with the genesis of the concept "utili-
tarianism", it is possible to carry out a theoretical
analysis of the use of law as a form of implementa-
tion of law, because every certain set of symbols
conceals conceptions of a particular object of the
material world, phenomenon or any other subject,
thought, idea. In addition, the content of this con-
cept is associated with the very concept. The link
between them should be traced clearly, in order to
simplify the process of communication, reduce
transaction costs of information transfer. The author
of the article believes that due to this link language
usefulness as such increases.

Key words: utilitarianism, etymology, use of law,
utility, Jeremy Bentham.
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CoBpeMeHHbIII MHp, OOBEKTUBHO CYLIECTBYIOIIAsS PEAbHOCTh, BBIPAXKAETCS MPH IOMOLIH
MOHATHU, KaTerOpHid, onpenenenuii. B3aumoeiicTBue Mexay JII0IbMH, O0IIEHHE KaK TaKOBOE, BO3-
MO’KHO TOJIBKO OJ1aroapst ToMy, 4TO 3a OIpeAeIeHHBIM HA0OpOM CHMBOJIOB CKPBIBA€TCs MPEJICTaB-
nenue (OrmpenesieHrue) 0 TOM HJIM MHOM OOBEKTEe MaTepHabHOTO MHUPA, SBJICHUH WM KaKOM-JIHOO
MHOM IIpeaMeTe, MbICiU, uaeu. [Ipu 3ToM conepkaHue JaHHOTO MOHATHS (Ae(UHUEHC) CBA3aHO ¢
CaMHM BBOJUMBIM MOHATHEM (HedueHayMm). CBsa3b Mexny AepuHueHcOM U AerueHayMOM JT0JKHA
IIPOCIICKUBATHCS YETKUM 00pa3oM, € TeM, YTOObl YNPOCTUTH MPOLECC KOMMYHMKAIMH, CHU3UTh
TpaHCAKIMOHHBIC U3JIEPKKHU Nepenadn nHpopmanuu. [Ipeacrasmisiercs, uro 6maronaps Takoi CBS3U
IIOJIE3HOCTH SI3bIKA KaK TAKOBOI'O BO3PACTAET.

Taxast cBsi3b, 6€3yCIOBHO, IPUCYTCTBYET U B yXKE YIMOMSIHYTOM MOHATUHU «IOJIE3HOCTHY, UTO
clleyeT U3 3TUMOJIOIMM AaHHOro noHsATus. Ilon mone3HocThio (nedueHayMm) cienyeT NOHUMATh
CIIOCOOHOCTH, BO3MOXKHOCTb TOTO HJIM MHOTO OOBEKTa, MpeaMeTa (B TOM YHCIE TOBapa, YCIyrH —
O1ara) yJ10BJI€TBOPATh NOTPEOHOCTH YEJIOBEKA, COLMAILHON IPYIIIbI, TOCYAAPCTBA U JPYTUX CYOb-
exToB (nedunuenc) [1, c. 25]. Ilpu 3TOM Ba)XKHO OTMETHTb, YTO 3aKOHOJATEIbHBIC aKThI, HHBIE HOP-
MaTHBHbIE IIPABOBBIE AKThl MOT'YT OBITh OLIEHEHBI Kak 0jaro, Jubo «aHTHOIaro». ITO CBS3aHO C
TEM, YTO YKa3aHHbIE aKTbl, IPEJOCTABIIAS ONPEIEICHHbIE IpaBa U CBOOOABI, YCTaHABIUBAs OIpEJie-
JICHHOE IPAaBOBOE pEryJMpoBaHUE OOIIECTBEHHBIX OTHOLIEHUH, yIOBIETBOPSIOT NOTPEOHOCTH OT-
JEeTbHBIX WHAWBUJIOB, JTMOO OTPAaHUYMBAIOT YIOBIECTBOPEHUE MOTPEOHOCTEH, BBOAS OTBETCTBEH-
HOCTh 3a COBEPILICHHUE OIPEJEICHHbIX ACUCTBUM, B (YHKIHIO MOJIE3HOCTH KOTOPBIX 3TH OJj1ara BXo-
IST, @ TAKXKE OTJEIbHBIX COLMAIbHBIX I'PYIMI, MOJABISIONIEr0 OOJIBIIMHCTBA MM BCErO0 Hapojaa B
LeJIOM (32 OIpEeJesIEHHBIMU UCKIIIOYEHUAMH). B 4acTHOCTH, 3TO OBLJIO OTMEYEHO OCHOBOIIOJIOKHHU-
KOM TEOpHUH KJIacCHU4ecKoro yrunurapusma Mepemus benramoM Bo «BBeneHUM B IPUHLMIIBI MOpa-
JIM U 3aKOHOJATEIbCTBay. Tak, MPaBUIIO pacCcyX1aTh O 3aKOHE 03HAYAET IIPEICTaBUTh BCe TO OJ1aro
U BCE TO 3J10, KOTOPBIE JIOJKEH MOBJIEYb 3a COOOI0 3aKOH: yeM Ooubliie OJ1ar, TeM O0JIbIIE TOBOJIOB B
€ro MoJjb3y; YeM OOoJIbIle 301, TeM OOJbIIe J0BOJIOB IPOTUB HETo» [2, . 560].

BrniepBble B HayKe NOHSATHE «I10JE€3HOCTHY OBLIO MCIOIb30BAHO IIBEHIIAPCKUM MaTEMaTUKOM
Hanusnem bepuymu [3, ¢. 56], a mpuMeHUTENIBHO K 001ecTBeHHBIM HaykaM — Mepemust bentamom
[4, p. 352]. B nepeBojsie Ha pyccKHil sI3bIK TepMUH «utility» OBLT TIEpeBeZeH KaKk TEPMUH «II0JTb3ay
[2, c. 556-561]. Ho moueMy UMEHHO 3TOT HaOOp M3 AECATH CHUMBOJIOB: «I10JIE3HOCTbY», & B AHIJIO-
SI3bIYHOM Bapuante: «utility» (nHOrma mcmonb3yercs «usefulness») cran 00603HauaTh yKa3aHHBIN
nedunueHc? PaccMOTpUM Kak pyCCKHi, TaK U aHTJIOA3bIYHBIM BapUAHTHI.

JlepuHUEHC «IOJE3HOCTHY MPOUCXOAUT OT MOHATHUS «I10J1b3a», TO €CTh MOJE3HOCTh MOXKHO
BBIpa3uTh KakK MOJy4YeHHUe Monb3bl. [IpencraBisercs, 4TO IMEHHO 3TO 3HAY€HUE TePMMHA BKJIaJlbl-
Basioch Mepemus benramom B nonsatue «utility» Bo «BBeeHHH B MPUHIMITBI MOpAJIM M 3aKOHOJa-
TEIbCTBA», YTO IOJYYWIIO OTPa)XEHHE B PYCCKOS3BIYHOM IepeBoje. Tak, B yKa3aHHOU pabote
Hepemus benram noj noHstueM «moib3ay («utility») moHMMaeT «CBOWCTBO WM CIOCOOHOCTh KaKo-
ro-HUOyAb IpeaMeTa MPeJoXpaHUTh OT KaKoro-HUOYIb 371a WU JOCTaBUTh Kakoe-HUOyIb Onaro»
[2, c. 557]. B cBsi3u ¢ 3TUM OOpaTUM BHUMaHHME HAa ATUMOJIOTHIO MOHATHS «I10JIb3b». COrjlacHO
ATUMOJIOTHYECKOMY clioBapio Makca Dacmepa [5], nepuHUEHC «107b3a» MPOUCXOIUT U3 IEPKOB-
HOCJIaBSHCKOTO SI3bIKA: «IOJb3a», TUANCKTHOE «IOJbra» — TO K€, apXaHrelbcKoe Hapeuue [6],
YKPaWHCKOE «II{Ibray, 9To 03Ha4aeT «0OJerdyeHne, yCIOKOCHUE, aHAIOTHYHO TIOIBCKOMY «ulga» —
TO Xe€; JpeBHEpycckoe «aosb3a» (HauumHas ¢ OctpomupoBo Eanremme (1056—1057), wusz.
A. Bocroxkos, IletepOypr, 1843) [7, c. 1149], B cBOIO 0oYepeb EPKOBHOCIABSIHCKOE «ITOJIH3E€BATH
O3Ha4yaeT «ObITh MOJE3HBIM», «II0Jb30BATHCS HYKHBIM». TakuM 00pa3oM, 3TUMOJOTHS MOHSATHS
«TIOJIE3HOCTBY, «I0JIb3a», IEMOHCTPUPYIOIIAsl MPOUCXOKIEHUE OT MOHATUH, KOTOpble 0003HAYal0T
«obseryeHue, yCroKOEHHE», JIOTHYHA, TOCKOJIBKY MOJIE3HbIM MaTepuallbHbI 00BEKT (TOBap, yciyra
U Jpyroe), a TakKe ONpEeesIEHHOE MOBEJEHHE MOTYT YAOBIETBOPUTH MOTPEOHOCTh, TEM CaMbIM
«00JerynB» ee, «yCrnoKouB». Tak, HampuMep, MOTPEOHOCTh B €€ MOXKET OBbITh YJOBJIETBOpEHa MO-
CPEICTBOM NPOAYKTOB nuTaHud. [loTpedieHne NpoayKTOB MUTAHUS MOTYT «YCIIOKOHTH» YYBCTBO
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roJIo/a, «00JIETYUThY NaHHYI0 MOTPEOHOCTh. BBIMUTHIN CTakaH BOJBI MOXKET «0OJIETYUTh» MOTPeO-
HOCTb B BOJIE, €CJIM KOHEYHO YeJIOBEK (MM KMUBOTHOE) UCIBITHIBAET B HACTOSIINM MOMEHT JaHHYIO
notpeOHOCTh. B ciydae ecnu He HCHBITBIBACT M (WJIM) JaHHOE MOTpeOJIeHHe He OTPaHUYEHO, TO
JAHHBIA CTaKaH BOJbBI MEPECTAeT ObITh MOJIE3HBIM, CTOJIb IOJIE3HBIM, KaK Hampumep, aamasbl [8].
W Hao60poT, BOAAa CTAHOBUTCS HAMHOTO OoJiee MOJIC3HOM, YeM ajaMasbl, B YCIOBHIX JOMUHHUPYIO-
el moTpedHOCTH B BOJIE, MPHU €€ ACPUIUTE, TOCKOIbKY «OOJIErYeHUIO U YCIIOKOGHUIO» B TAHHOM
CUTYyallUU TOMJICKUT UMEHHO MOTPEOHOCTh B BOJE, M3-3a TOTO, YTO OHA SBJSETCS OCHOBOIOJAraro-
IEH, )KU3HEHHO HEOOXOAUMOM.

C y4eToM BBIIIEN3NI0KEHHOTO, BOZHUKAIOT JAJIbHEHIIINE BOMPOCH IO ATUMOJIOTHUH TTOHSTHS
«TI0JIE3HOCTH». A MMEHHO, KaKOBbI I€(UHUEHC U STUMOJIOTHUS MOHITHI: «OOJETYUTh» U «YCIIOKO-
uth»? Mcxons u3 TOro, 4ro OOJErYuTh O3HAYACT CIeNaTh Jierye, TO eCTh OoJjiee JIETKUM, YeM ObLI
paHee, MPOJ0JIKACT MPOCIICKUBATHCA CBS3b C yIIOBIETBOPEHHEM MOTPEOHOCTEH — CAeNaTh UX <JIer-
4ey, «boJiee JIETKUMI», 4eM ObUTH paHee. Y CIIOKOUTh 03HAYaeT MPUBECTH B COCTOSTHHE MTOKOS, YTO B
JPEBHEPYCCKOM M CTapOCIaBSHCKOM $I3bIKAX COOTBETCTBYET MOHATHIO «OKoW» [9], moibckoe
«pokoj», «pokoju» o3HadaroT «Mup, KoMHaTay» [5]. Ilpu sToM npyras cTymeHp BOKajau3Ma — CTapo-
CIIaBSIHCKUH «IIOYUTH» (CIIOYUTHY» — TAK)KE O3HAYAET «IPEKPATUTHCSI», «CTUXHYTH») POJICTBEHHO
JATUHCKUAM «quiesy», «quiestisy, 4TO 03HaYaeT «CIOKOWCTBHE, COH, MUD, OTIBIX», B CBOIO OYEpEb,
JIOTIOJIHEHUE TIOHATHS OKOHYaHHEM «-Syata» o3HauaeT «oOpamoBaHHbIN» [5]. Takum obpaszom, uc-
XOIsl U3 ATUMOJIOTUH MOHATUH «IIOJIE3HOCTBY, II0JIb32)», BO3MOYKHO CUUTATh, UYTO SIBJSICTCS TOJIE3-
HBIM, TO YTO MPUHOCHUT pafocTh. [Ipu 3TOM moOJ paloCThbi0 MOHUMAETCS TAKOE YYBCTBO YEJIOBEKa,
KOTOPOE€ BBIPAXKAET Y/IOBOJILCTBHE, BHYTPEHHEE YAOBIETBOPEHHUE, €ro Becenoe HactpoeHue [10,
c. 841]. Mcxons u3 31010, A€aeM BBIBOJ], UTO YYBCTBO PAJOCTH, CBI3aHHOE C SMOIUSAMU, OJIIM3KUMU
K CUACThIO, pACCMAaTPHUBAETCS BCET/la KaK YYBCTBO Ha (POHE CYACTHS, CIIEOBATEIBHO, KOHIENT «pa-
JIOCTH» €CTh COCTaBHAas 4YaCTh YMOLIMOHAIILHOTO KOHIIENTA «CUACThe», MPUCYIIET0 BceM si3bikaMm [11,
c. 3]. YuuTtsiBas 3T0, BA)KHO OTMETUTh, UTO cyacThe 1o Mepemust bentamy o3HauaeT «10boe cocTo-
SIHU€ WHAMBHJIA, €CIIU TOJIBKO OH COIJIACHTCS C TEM, YTO OIPEJIEIEHHOE MOJIOKEHUE Bellel MPUHO-
CUT €My MaKCHUMaJbHOE YJIOBOJBCTBUEY [12, c. 92-93], uTo moATBEp)AAET ITUMOJIOTHIO TTOHSTHUS
«TI0JIE3HOCThY, KOTOPas 3aKJII0YaeTcs B FeHe3Mce, KOTOPBIH B yNpoIleHHO! (hopMe MOXKHO MpeacTa-
BUTH KaK: «IIOJIE3HOCTbY» — «II0JIb3a» — «O00JIeT4eHHne» («yCIIOKOCHHE») — «CIIOKOMCTBUE» — «pa-
JOCTh» — «Y0BOJIBCTBHE» — «CUACTHEM.

AHTJIOSI3bIYHBIA BapuaHT «utility» mpoucxomut oT crapodpaniry3ckoro «utilitety, uyrto u
O3HayaeT MOJEe3HOCTh (COBPEMEHHBIN BapuaHT «utilité»), KOTopoe B CBOIO o4yepeab MPOUCXOIUT OT
JMATUHCKHUX «utilitasy — «moap3a» U «uti», 4TO O3HAYAET MCIOIB30BATh («tO USE»), HACIAKIATHCA
(«enjoy») [13]. Mcxons u3 3TOro, Kak Mbl MOXEM HaOJ0JIaTh, 3TUMOJIOTHS TEPMHHOB «I10JIE3-
HOCThY/ «utility» BOCXOIUT K TEPMHHAM «PaIOBATHCS»/ «enjoy» (HACIaXIaThCs), @ TAKIKE «CUACTHEY,
YTO CaMbIM HEMOCPEICTBEHHBIM 00pa3oM IMepeaeT CYIIHOCTh JAaHHOTO MOHSATHS, OCKOJIBKY MaK-
CHUMaJIbHOE YJIOBOJILCTBHUE (cUacThe), 0 koTopoM mnucan Mepemus benram, nocruraercst B equHOM
KOHIIETITE C PaJIOCThIO U HACIAX/IEHUEM.

[IpocienuB ATUMOJIOTHIO TEPMUHOB «II0JIE3HOCTHY/ «utility», BO3MOXKHO MEpEeWTH K OCHOB-
HOMY TEPMHHY, & UMEHHO, TEPMHUHY «YTHJIUTApU3M», KOTOPBIH BOCXOJHUT K TEPMHUHY «utility» — mo-
ne3HocTh. Mcnonb3oBaB Tepmun «Ytunurapusmy» («Utitilitarianismy) [14, p. 88] B Ha3BaHWUU OJTHO-
T'0 U3 OCHOBHBIX cBoMX TpyAoB (1861), [Ixxon CtroapT MUJIIb «IIOJBEN MO OOIIYIO YEPTY» TEOPHUIO
YTUJIMTApU3Ma, JIOTHYECKH TPOJIOJDKHB M 3aBEpIINB ee NocTpoeHne, Hauatoe Mepemust berramom
(KJTaccMuecKuil yTHIIMTApU3M), a TAK)KE 3aKpeMuB JaHHBIA TEpMUH B Hayke. Bmecte ¢ TeM, HeCMOT-
ps Ha yBepeHHOCTh camoro /xona Ctroapra Muuist B TOM, YTO JIaHHBIM TEPMUH BIEpPBbIE OBLI HC-
MOJIb30BaH UM B OOILECTBEHHBIX Haykax (OH 3Hal, YTO He M300peln ero, moCcKoIbKy oTtmeuan [14],
YTO paHee JAaHHbIA TepMHH ObUT ucnoib3oBaH [xoHoMm ['ambTom (John Galt) B XynokecTBeHHOM
npousBereHnu «Annals of the Parish: or, The chronicle of Dalmailing; during the ministry of the
Rev. Micah Balwhidder, written by himself)» (He nepeBeaeno Ha pycckuil s3bIk B nedatb) (1821)
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[15], B AEHCTBUTEIBHOCTH AAHHOE TIOHSTHE BIIEPBBIE OBLIO YHOTPEOJICHO CO3/aTesieM TEOPHH —
Nepemust benramom B iuceMme Jxopmxy Bunbcony (George Wilson) (1781) [16, p. 96]. Ha ocuo-
BaHUU BBIIIEU3I0KEHHOTO, MPOBEASI KOMIIJIEKCHOE MCCIIEOBAHUE dTUMOJIOTHH TEPMHHA «yTHIIUTA-
pU3M», BOBMOXKHO CJI€JaTh BBIBOJA O TOM, YTO IOJl TEPMUHOM «YTUIMTApU3M» YIPOLIEHHO T'OBOPS,
MMOHUMAETCS TEOPUS MOJE3HOCTH, a, C YUETOM IeHe3uca IaHHOTO MOHATHUS, TEOPUS CHACTDSL.

B Toxe Bpems, pu M3y4EHUU 3TUMOJIOTHU HMOHATHS «utility», B MCCIIETOBATEIBCKUX LIEIISAX
MBI OTOLIUIA OT BETBH MCCJIEIOBAHUS, COTVIACHO KOTOPOM, YKa3aHHOE MOHITHE BOCXOJUT K MOHATHUSAM
«I10JIb3EBATU» U «t0 use» (MCIoJb30BaTh). BMecTe ¢ TeM 3TO HampaBiIeHUE IPEICTABISIETCA 3HAYU-
MBIM IIPU U3YYEHUU BOIIPOCA PEryIHPOBAHUS OOIIECTBEHHBIX OTHOIIEHUN. DTO CBSI3aHO C TEM, YTO
«HCIIOJIB30BAThY O3HAYaeT ynoTpeOuTsh [17] B kakoe-HHOYIb /1e710, HAUTH MPUMEHEHHE KOMY-TH00,
4eMy-JIM0O C IENbI0 M3BJICUEHUS IOJIb3bl, BOCIOIB30BAThCsl KEM-HUOYIb, YeM-HUOYIb NJISl Yero-
HuOyae [10]. Ilpu 3TOM HE CTOUT 3a0BIBaTh, YTO MPABO COOCTBEHHOCTH COTJIACHO OJHOMY M3 TOJ-
XOJIOB K €r0 OINpPEAENCHUIO PEryIupyeT OTHOLICHHS] MEXKIY JIOAbMH MO MOBOJY MPUHAIIEKHOCTH
T€X WIM UHBIX 00BEKTOB rpaxkaaHckux npas. Tak, bepaxapa Bunameiin nucan: «Bce npasa cyiie-
CTBYIOT JIUIIb MEXAY OJHHUM JIMIIOM U JPYTUM, a HE MKy JIMLIOM U Bellpio. Bemnoe npaBo 3HaeT
OJIHU 3aIIpETUTENbHbIE HOPMBI; €r0 COAEpKaHME, CIIE0BATEIbHO, OTpUlaTeabHO. OHO COCTOUT B
TOM, 4TO BCE JOJKHBI BO3JIEP’KUBATHCS OT BO3JICHCTBHUS Ha BElIb U HE MeUIaTh M0JJOOHOMY BO3JIEii-
CTBHUIO CO CTOPOHBI YIIPaBOMOYEHHBIX U1 [18, c. 56]. CiienoBarenbHO, MpaBo yCTaHABIMBAET IIpa-
BUJIA JIOMYCTHUMOTO MOBEJCHUS, B TOM YHUCIE, K BOIPOCY MCIOJIb30BaHUS JIOJbMHU TE€X WM HUHBIX
00BEKTOB TPAKAAHCKUX IPAB Ul MOBBIIICHUS WX MOJIE3HOCTH M, BO3MOXKHO, JOCTIIKEHHS COCTOSI-
HUS CHACThA, IPUOTIKEHUE K TAKOMY COCTOSIHHIO.

AHAJIIOTUYHO TOMY, KaK OOBEKTHI TPAKIAHCKUX MPaB MOTYT HCIIOJIb30BaThHCS MOJIE3HBIM /IS
CyOBEKTOB TpaKJaHCKUX MpaB 00pa3oM, MPEICTaBISAETCS, YTO MPAaBO KaK TaKOBOE TAKXKE MOXKET
TaK)Ke ABJIATHCS NPEAMETOM HCIOJIb30BAaHUS C LIEJIBIO MOBBIILIEHUS M10JIE3HOCTH. B pamkax peanuza-
[IMU TpaBa, Kak Ipoliecca BOIUIOIIEHUSI MPABOBBIX MPEANUCAHUI B MOBEJACHHH CYOBEKTOB IpaBa
OCYILIECTBIISIETCS] UCIIOJIB30BaHNE HOPM IpaBa, YTO CBSI3aHO C BOJIEH YYaCTHHUKOB MPAaBOOTHOIIECHUH,
a COOTBETCTBEHHO, MOCTYTasl ONpPEAeNICHHBIM Ul HUX 00pa3oM, MPUMMHAs pelieHre 00 UCIOoIb30-
BaHUU TNPEAOCTaBICHHOIO UM IMpaBa, JUOO BO3JEp)KaHHUE OT 3TOT0, OHU MOTYT MaKCHMH3UPOBATH
CBOIO TOJIE3HOCTb.

C tem, 4yTOOBI OLIEHUTH 3TO, pazdepeM Tpu GOPMBI UCTIOJIB30BAHUS TTPaBa.

Bo-nepBeix, HCHoOIb30BaHUE MpaBa B KAauyecTBE OECIPENsATCTBEHHOI'O OCYLIECTBIEHUS aeH-
CTBUM B COOTBETCTBUM C CYOBEKTHBHBIMM IIpaBaMH, NPEAOCTaBIEHHBIMU CBOOOJAMH, HENOCpen-
CTBEHHO BXOJSIIMMH B NPABOBOW CTaTyC IpakJaHWHA (Hampumep, cBo0OJa COBECTH, CIIOBa, coOpa-
HUM, IIECTBUIl), B Cllyyae, €CIM 3TO SBIAETCS «HOPMAJIbHBIM OJaroM», MO3BOJISIET MOBBICUTH OOIIMIA
YpOBEHb 0J1arocoCTOSIHUSI HACENEHUs (32 HEKOTOPHIMU UCKIIOYEHUSMH), TIOCKOJIbKY WHIUBHUBI, KO-
TOPBIM MPEIOCTABIEHA BO3MOKHOCTh UCIHOJIb30BaHUSI YKa3aHHOTO MpPaBa MpU OTCYTCTBUU UM MUHH-
MaJIbHBIX TPAHCAKIIMOHHBIX U3/IEP’KEK CMOTYT pealn30BaTh JaHHOE MPaBo, P YCIOBHUHU, YTO JJAHHBIE
JNEUCTBUS AJI1 HUX SABIISIIOTCA MOJIe3HbIMU. [10/1€3HOCTh TakKMX MHAMBUAOB MPHU MPEIOCTABICHUN UM
TaKoro mpasa (Hampumep, MpU MPUHATHU JIEMOKPATHUECKOW KOHCTUTYIMH, 3aKOHA, KOTOPBIA 3TO
ycTaHaBJIMBaeT) OyJeT Bo3pacTaTh, PH ITOM IOJE3HOCTh JAPYTUX MHIUBHUJIOB, B (DYHKIIMHU MOJIE3HO-
CTHU KOTOPBIX MPEOCTaBIEHNE YKa3aHHOTO MpaBa OTCYTCTBYET WJIM 3aHUMAeT He3HAYUTEIbHOE MECTO
HE U3MEHUTCS (MM HE3HAYUTEIbHBIM 00pa30M YBEIUYUTCS) (32 ONPEAETICHHBIMU UCKITIOUSCHUSMH ).

Bo-BTOpBIX, HCMONBb30BaHUE MpaBa MPU COBEPIICHUHU IOPUINYECKH 3HAUMMBIX JIEHCTBUI Ha
OCHOBE MX MPaBOCIMOCOOHOCTH CYOBEKTaMM YaCTHOTO MpaBa (CIEJKH, T0TOBOPHI), a TAKKe CyOheK-
TaMU MyOJUYHOTO NpaBa (M3JaHHEe HOPMATHUBHBIX U UHIUBUIYaTbHBIX IPABOBBIX aKTOB) MO3BOJISET
MOBBICUTDH TIOJIE3HOCTh YKa3aHHBIX CYOBEKTOB, MOCKOJIbKY OHM (CYOBEKTBHI), Jaxe MpU HAIWYUU
TPAHCAKI[MOHHBIX U3/IEPXKEK, COBEpIlas IPUINUYECKH 3HAYMMbIE JEHCTBUS (YUUTHIBAsS TEOPHIO pa-
IIUOHAJIBHOTO TOBEACHUS) IEMOHCTPUPYIOT, UTO 3TO SBISAETCS JUIsl HUX TOJIE3HBIM, IPUHOCHUT BBITO-
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1y, TIOCKOJIEKY B TIPOTUBHOM CJIy4ae, JaHHbIC CYOBEKTHI JOJKHBI ObLTU OBl BO3JEPIKATHCS OT CO-
BEPILCHUS YKa3aHHBIX IOPUANYECKU 3HAYUMBIX JIeHCTBUH.

B-TpeTbux, OCYyIIECTBICHHE YYaCTHUKAMH IPABOOTHOIICHUHN OIPENCICHHOTO IMOBEICHHUS,
COBEpIICHUSI ONIPEICTICHHBIX NEHCTBUI B COOTBETCTBUU C BO3MOXKHOCTSIMH, KOTOPbIE MPEIOCTABIISIET
UM TIPaBO, MPUBOJUT K TOMY, YTO JAHHBIC JIUIA CAMHU, B paMKax MPAaBOBLIX HOPM, MPUHUMAIOT pe-
IICHHS B COOTBETCTBHUHU € UX (YHKIIMEH mone3nocTu. HpIMU cI0BaMH, HEYCTaHOBJICHHUE 3alPETOB B
TOW WM WHOM cepe Mmo3BoseT cyObeKkTaM IpaBa JeHCTBOBATh TAKUM 00Pa3oM, YTOOBI MaKCHUMHU-
3UpOBaTh CBOIO IMOJIE3HOCTh. BMecTe ¢ TeM mocAraTeNnbCTBO JPYTMMU CyObEKTaMH IpaBa Ha OCY-
IIECTBIICHUE JTOTO TIOBEICHUS, COBEPIICHUS NAHHBIX ICHCTBHM, JOJDKHO TpPEceKaTbcs HOpMaMu
npaBa U 00eCleyuBaThCS JEHCTBUSMU MPABOOXPAHUTEIBHBIX OPraHOB, a TaKXKe MPUHYIAUTEIbHOM
CWJIOHN TOCylapcTBa, MHAYE OJIHU JIUIA, MAaKCUMU3UPYS CBOIO TOJIE3HOCTh, OyIyT CHIIKAThH IOJIC3-
HOCTb JPYTHUX JIULI.
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This paper is dedicated to the study of legislative
acts of the XVII-XIX centuries in the system of
Russian law in connection to the issues of the con-
cept of a manifest as a legislative act and its multi-
predicates in "form of law". Their definition is giv-
en, as well as "forms of law", "law" in the form:
genus, species, variety. The author of the article us-
es general and special methods of knowledge prop-
er to philosophical, legal, historical sciences. For
the first time the author's position is expressed on
scientists’ opinions on this issue and they are com-
mented. The characteristics of similar qualities,
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otTimunst 1 ocoberHoctu. [Ipemroxkenns aBTopa OyayT
MHTEPECHBl Al HAyKd KOHCTHTYLIMOHHOTO IIpaBa,
TEOPUH TOCYAapCTBa U TpaBa, HICTOPUHU TOCYAapCTBa U
npaBa. [Ipeanaraercs mpu WcCCIeIOBAaHUM 3aKOHOIA-
tenpHbIX akToB XVII-XIX BB. mcrnonb3oBate KOM-
TUIEKCHBIH moxo/. CTaBUTCS BONPOC O 1enecoodpas-
HOCTH B KOHTEKCTE MPOBEICHHOIO HCCIIEIOBaHMS,
BBECTH B Hay4YHbIH 000POT MCHONB30BaHHE KaTETOPUI
«MYJBTU-TIPEAUKATHDY, KOTOPBIE IPEICTABISIOT COOOMH
MHO)KECTBEHHBIC TPU3HAKH, MO3BOJIIONINE OTHECTH
aKT K OIPENEeJICHHOW KaTeropuu B CIEIYIOIINX HIIO-
CTacsIX: «POA», 3aHUMAIOLIMN MIEPBOE MECTO B Mpea-
JIO)KEHHOM aBTOPOM KIACCU(UKALUK;, «BUI», 3aHH-
MO BTOPOE MECTO; «Pa3sHOBHIHOCTBY 3aHHUMa-
IOLEH TPEThEe MECTO. A TakKe MOKa3aHa XapaKTepH-
CTHKa HUCCJEyeMbIX aKTOB KaK pa3BUBAOIIAs, KOH-
KpEeTH3HUpYIOIas,  JICTANM3UpYIOlIas  KaTeropuu
«pom», «BUA», «PA3HOBUAHOCTHY, YTO BEIET K CBEIC-
HHIO UX K TAKOMY MOHSTHIO, KaK «(opma mpasay.

KiroueBble cjoBa: MaHH(pECT, 3aKOHOJATENbHBIH
akT, ¢popma mpasa, poA, BUJ, pPa3HOBUIHOCTb, UCTOY-
HUK IIpaBaM, MyJIbTH-TIPETUKATHI.

properties, and their differences and peculiarities is
given. The author’s suggestions will be interesting
for constitutional law, theory of state and law, his-
tory of state and law. It is proposed to use the com-
prehensive approach in the study of legislative acts
of the XVII-XIX centuries. The author poses the
guestion whether it is relevant in the context of this
study, to put into scientific use the category of
"multi-predicates" which represents multiple fea-
tures allowing to relegate an act to a given category
in the following forms: "genus", ranking first in the
author's classification; "species" ranking second;
"variety" occupying the third place. The character-
istics of the acts in question is shown as developing,
specifying, detailing the categories of "genus",
"species”, "variety", which leads to narrowing them
down to the notion of "form of law".

Key words: manifest; legislative act; form of law;
genus; species; variety; source of law; multi-
predicates.

«®DopMa npaBa» ABJISIETCS PA3HOBUIHOCTBIO U MOPOXKIAETCSA «MCTOYHUKOM IpaBay, SIBISETCS
€ro MaTepHaIbHBIM IIPOAOJDKEHUEM U BBITEKAECT U3 HETO, YTO MO3BOJISAET HAM F'OBOPUTH O «3aKOHOA-
TEJIBHOM aKTe» KaK OTAEJIbHOW YacTH, BXOJAALIEH B CUCTEMY «MCTOYHMKA IIpaBa». B coorBercTBUM C
nccnenoBanusaMy o 3akoHonarenbHbix akrax XVIIL XVIIIL, XIX BB. B cucteMe UCTOYHUKOB PYCCKOTO
IIpaBa Ha MpUMepe MaHU(ECTOB, BBISBIISETCS 3aKOHOMEPHOCTh, YTO MaHU(MECT SABISETCS BUJOM 3aKO-
HOJIATEJIHOTO aKTa, T.e. «(opMbl mpaBa». MaHugect — 3T0 3aKOHOJATENIbHBIN aKT, KOTOPbIA opra-
HUYHO BXOJUT B «popmy npasay. Toraa kak «popma rpaBay BIUBAETCS B «KMCTOUYHHUK PaBay.

«VMcToyHMK TpaBa» — KakK MpaBoBas KaTeropus MAeHTU(UIUpPYETCs ¢ BoJiel, HO HE 0popM-
nennou. Torma kak «popma mpaBay siBsieTcsi 0opOpMIICHHON BOJICH, HAIpUMEpP, Hapo/a B BHJIE 3a-
KOHOJIaTEJIbHOI'0 aKTa, KOTOPBIM SABJISETCA OAHUM M3 BUAOB «(hOpPM IpaBa», HO OH MOPOXKAAETCS,
BOIUIONIAETCS B JEHCTBUTENBLHOCTh, OOpETAaeT MaTepHUaIbHble pAMKH C TOMOIIBIO BOJIU HApOJa, YTO
MO3BOJISIET HAM TOBOPUTH O TOM, UTO «(popMa MpaBay» BHITEKAET U3 «UCTOUYHUKA IPaBay.

VYyéHble BBISIBUIM ONPEJEICHHYI0 HEPApXHUECKyl0 CHUCTEMY BHYTPHU KaTeropuu «dpopma
IIpaBa» B BUJE pOJa, BUJA, Pa3HOBUIHOCTH. [lo-HameMy MHEHMIO, POJ CIELYET XapaKTepU30BaTh
KaK 3aKOHO/IaTeIbHBIN aKT B paMKax KaTeropuu «(popma rnpaBay; K BUIy ClI€AyeT OTHECTH — HalpH-
Mep, MaHU(DECTHI ¥ YKa3bl B paMKax KaTeropuu «(popmsl rpaBay; a K pa3HOBUIHOCTSAM MOXHO OTHe-
CTH MaHHU(ECTHI B pa3INUHbIX c(pepax rocyaapCTBEHHOM U OOIIECTBEHHOM KU3HHU B paMKaX KaTero-
pun «popMbl IIpaBay, HapUMep, MaHU(ECThI, KOTOPbIE ONPEAEIUId OCHOBHBIE BONPOCH B chepe
opranusanuu Beiciieil Biractu («O0 oTpemieHMH OT Haciequs... napeBuda Anekces [lerpoBuuay
1718 1. 1 «O KOpOHOBaHMM rOCyAapbIHU UMIepaTpuisl Exatepunel AnekceeBHbl» 1723 T.); BoiiHa
Typuuu Obu1a 00bsiBiIeHa MaHupecToMm oT 22 despans 1711 r. u 1.1

Manudectsl — 310 «popMbl TpaBa». Bo-mepBbIX, 3TO MOATBEPHKAAETCS TOCIOICTBYIOLICH
KOHLEMNIMeH B Hayke. A UMEHHO IOpUIuYecKas HayKa oNpeessieT Iopuandeckue GakThl U NamsaT-
HUKHU 3aKOHOJATENbCTBA KaK pa3Hble (hOpPMBI: MaHU(ECTHI, YKa3bl, FPaMOThI, TOCTAHOBICHUS U JIp.
BwMmecre ¢ TeM, «... HICTOYHHUKH TOCYJapcTBa U MpaBa MOTYT OBITh OTAENbHBIMU MPAaBOBBIMHU aKTaMU
WIN BBICTYNIAaTh B KOMIUIEKCE MHCTUTYTA, OTPACIH, CUCTEMBI NpaBa. CrnenuduyeckuMu HCTOUHUKA-
MU HCTOPUHU TOCYAapCTBa W IpaBa SBISIOTCA IOPUIMYECKUI ObIT, CyqeOHas MpakThka, oOblvai,
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IOpPUJINYECKHUE apXEOJOTNYECKHe HUCTOYHUKHW» [1]. BO-BTOpPBIX, y4YEHHBIE FOPUCTHI OINPEIAEISIOT
¢dopMy mpaBa Kak BO3MOXKHOCTh B3aWMOJICHCTBUSI YacTEHl NMPaBOBOH CHUCTEMBI JPYT C JAPYroMm, C
OKpYXaloIIuM MHpoM. ['aBHas XxapakTepucTuka (opMbl IpaBa — COLMAIBHOM CYHIHOCTHIO U CO-
nepxanueMm. Takum obpa3om, opma mpaBa M coAepKaHUE MO3UIMOHUPYIOTCS KaK HEPa3phIBHbIC
TECHO CBS3aHHBIE MEKIy co0oll kaTeropuu. Uto monrsepkaaet ['erenn: «conepkanue He Oecdop-
MEHHO, a (hopMa B OJJHO U TO KE BPEMs COIEPKUTCS B CAMOM COJICP)KaHUH, M TPEACTABISIET COO0i
HEeuyTo BHemHee emy» [2, ¢. 298]. Bmecte ¢ Tem, MaHH(DECThI KaK 3aKOHOJATEIbHBIC aKThl UMEIOT
CXOJIHbIE KaYeCcTBa, CBOWCTBA BHYTPHU CBOEH COBOKYyMHOCTH. Hampumep, MmaHudecTs B 061acTH roc-
YAApCTBEHHOI'O CTPOUTENBCTBA CBA3AHbI C TAKUMHU KATETOPUSIMU: CO3JaHUE OPraHOB, OIPEACIICHUE
IIPEIMETOB BEJIEHUS U KOMIIETEHLIMU MX, YCTAHOBJIEHUE UX CTPYKTYpbI, IOPsIKA OCYIIECTBICHUS
NESATEIbHOCTH, ONPEIEICHUS UX MOJIO0KEHUE B UEPAPXUU U CTATYCA, 3aKPEIJICHUSI IPUHIIUIA BOJIb-
Horo xapakrepa [3]. Ho umMeHHo 3/1ech TI1aBHBIM (haKTOPOM SIBJISIETCSL KaTETOpus, CBsI3aHHAS C OTpe-
JEICHUEM JETAIU3UPOBAHHOIO IOPUIMYECKOTO CTATyCa HAIpUMEpP C TOCYIAapCTBEHHOW TIpak/IaH-
CKOM1 CI1y>k00M, YTO SBUJIOCH CIIE€ACTBUEM CHCTEMATU3allMU 3aKOHO/1aTeNbCTBA U nosiBaeHrueM CBoja
3akoHOB Poccuiickoll umnepuu, B CTPYKTYpe KOETo ObLT OTpakeH «YCTaB O CIyKOe IrpaKIaHCKOM
0 OIPENICIICHUIO OT MPaBUTEILCTBA U 10 BeIOOpam» [4]. B ero cocraBe OBLIM KOHCOJIMIUPOBAHBI
neiictByromue K Havany 1830-x rr. y3akoHeHHsi O rpaxaaHckoil cmyxoe (1700-1800 rr.— 158;
1800-1825 rr. — 363; 1825-1831 rr. — 332), a B KayecTBE OCHOBHI JAHHOTO yCTaBa BBHICTYHHIN | e-
HepanbHbIi pernamedT 1720 r., Tabens o panrax 1722 r. u ap. [lonoxxenust ycraBa OblTu pacrpese-
neHsl 1o nATy pasznenam: (1) IlpaBuna o NpuUHATHM HA TPAKIAHCKYIO CIYKOY M OIpeNeleHHs K
nomkHocTtH; (2) O mpousBojactBe B uuHBI; (3) O6 0o0muX mpaBax U O0S3aHHOCTAX TPAKIAHCKOM
ciryk0b1; (4) OO yBOJNBHEHUH B OTITYCK, OT JOJDKHOCTEH M OT CirykObI; (5) OO0 akrax wim jgoka3a-
TeNbCTBAX cIykeOHOro moBenaeHus. 25 utons 1834 r. 6s10 yrBepkaeHo Hukonaewm I [Tonoxxenue o
MOpPSIIKE TIPOM3BOJICTBA B YHHBI 110 TPAXKIAHCKOHN CITy)kOe, BHecIIee sl MPUHIUITHATBHBIX U3MEHe-
HUH B ee opraHu3aiuio, ero ke yka3 ot 20 HosOps 1835 r. «O pacnucaHuu JOHKHOCTEH Ipa)KaaH-
cKoM cimyk0bl Mo kiaccam oT XIV 10 V BKIIOUUTENHEHO» YETKO CBSI3aJl YMHBI U JOJDKHOCTH. Tak,
Hafpumep, craryc npejcenatens ['ocynapcTBeHHOro coBeta koppecnonauponaics I kinaccy Tabens
0 panrax, MuHuctpa — Il kmaccy, ToBapuma munuctpa — I, nupekTopa aenapraMeHTa MUHUCTED-
CTBa U rpagoHadanbHuka — [V u 1.1. [locnenyromue npeoOpaskeHus B 3TOM 00J1acTH rocy1apCTBEH-
HOTO CTpOMTENbCTBA Mpouzouui B CBoae 3axkoHOB Poccuiickoil mmmnepun 1842 r., pe3ynbraTom
obu10 — u3ganue 1857 r. OCHOBHBIMU MPUHIIUIIAMH, YCIOBHUSIMH MPHEMa Ha TPAXKIAHCKYIO CIYKOY
ObUIM: YCTaHOBJIEHHE BO3PACTHOTO 0OpPA30BaTEIbHOTO U COCJIOBHOIO I1IE€H30B HOCAIIUE KOMILIEKC-
HBIA XapakTep M MCIIOJb30BaHHE YTO HAIIUIO CBOE OTPaXEHHWE MPU CO3/aHUM ITOW CIIYKOBI, TaK U
OCTaBUTb €€ COCIIOBHbIN pyHIameHT [5].

B 10 ke Bpemsi, JaHHBIE 00CTOSTENIBCTBA [TOKA3bIBAIOT, YTO MAaHU(ECTHI UMEIOT OTJIIMYUTEIb-
HbIE€ Ka4ecTBa, CBOWCTBA — OCOOCHHOCTH. 3/1eCh YMECTHO, Ha Halll B3IJIS, IPUBECTH MHEHHE UCCIIe-
nosarens A. B. bensikoBa, KOoTOpblil KOHCTaTUpyeT, uTo «K KoHIY XVII B. B apxuse Iloconbckoro
IIPUKa3a CKOHLUEHTPUPOBAIUCH JOKYMEHTBI BETUKOKHSKECKOTO U IIAPCKOTO apXHUBa — JyXOBHBIE U
JIOTOBOPHBIE TPaMOTHI, aKThl U30paHusl Lapel U MOCTaBJIEHUS MAaTPUAPXOB U APYrue HEMHOTOUHC-
JIEHHBIE OCTATKH AEJIONPOU3BOACTBA LIeHTpanbHOro ynpasiaeHus XIV-XVI Bs. [6] marepuainsl psana
MIPUKA30B, KOTOpPbIE B CHIIY Pa3jIMYHbIX NMPUYMH, OKa3aJuch noaduHeHbl [locombckomy mpukazy
(Manopoccuiickuii, HoBropoackuii, Y cTIOKCKUIA U JIp.) WIM HAXOJUINCh B BEACHUH OJHOTO JIUIIA,
JOKYMEHTBI TI0 CHOLIEHHSIM C 3apyOeKHBIMU TOCY/IapCTBaMHU, a TaKKe BHYTPUIIPUKa3HAs JOKYMEH-
Taus camoro Iloconsckoro npukasza. B XVIII B. ocHOBHON 1ienpr0 cayxamux MOCKOBCKOTO TJIaB-
Horo apxuBa Kosuieruy HHOCTpaHHBIX JIeN SIBJISUIOCH IPUBEJIEHUE B MOPSIOK aKTOB TaKUM 00pa3oM,
9YTOOBI MCIONB30BAaTh WX B MOBCETHEBHOM paboTe. YUEHBIMU MOATBEPKIACTCS MHEHHE O TOM, YTO
MHO>KECTBO CYIIECTBOBABIINX UCTOYHUKOB HE MOTYT JIaTh OTBET HA BCE MPOOJIEMBI M BOIIPOCHI J1aXe
1o OAHOMY KJjaccy ciykamux Iloconbckoro mpukasza. B cBsi3u ¢ 3TUM HEOOXOIUM KOMITJIEKCHBIHI
MOJIXOJT B UX UCCIIeI0BaHuH [7].
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Hpyroii mpumep. «BBICTPBI pa3BOPOT B PEryIUpPOBAHUM MPABOBBIX OTHOLICHUN B 00JacTH
nuTeHou peranuu [8, c. 112] ocymectBuiics ¢ Beixoqom 1 aBrycra 1765 rona Manudecra «O06 oT-
nade MUTeHHOM mpojaxu ¢ 1767 romga Ha OTKYNm BO BCeM rocyaapcrse, kpome Cubupckoii ryoep-
HUM» [9], B COOTBETCTBUM C KOTOPBIM MPEIBAPUTEILHO M3/1aH YCTaB O BUHOKypeHUU. Bmecte ¢
TeM, ecThb, Hanpumep, Manudect 14 nexabpsi 1766 r., KOTOpPBIA MPOBO3TIACHI COOp JAEMYTAaTOB
nanHoit Komuccuu B Mockse B utoHe 1767 r., HOCHUBIIMH IO B3IJIsA/IaM XapaKTep «IIPOCBELICHHON
monapxuu Exarepunst II» [10]. Ipyrue uccnenoBarenn oTMe4yaroT, MaHH(ECTOB, CBSI3aHHBIX C MO-
HETHBIM JIeJIOM, OBLJIO HEIOCTATOYHO, T.€. HEe ObUI0 MaHMU(ECTOB O MOHETHOM Jieje BOOOIle 0
1786 r. CnenoBarenbHo, 10 BonapeHus [1aBna I mo3uTHUBHBIX SBICHUH B 3TOH cdepe HE CUMTATIOCH
«1oCTOMHBIMMY M3nanust Manudecta [11, c. 17].

OpHako Ipyroii uccinenoBareNnb 0TMEYaeT, yTo o Manugecty «O0 ycTpolCTBe THIIBIUI U O
TOPTOBJIE MPOYHUX COCTOSHUN» OT 14 HOs10ps 1824 T. TUIaHKPOBATIOCH CO3/1aTh OOHOBJICHHBIC pa3psi-
JIbl: K HUIM OTHOCHWJIM MEIIAH U PEMECIIEHHUKOB, KOTOPbIE OTHOCUIIUCH K TOPTYIOIIUM, YTO UX 0C000
BBIJIETISUIO U3 COCIIOBHBIX TPYIIN, OHU UMETH BCEBO3MOXKHBIE TOPrOBbIE MpaBa (MellaHe KOTOpbIe He
BXOAWJINA B 3TOT paspsll, UMEIU CTaTyc mocajackux) [12]. BeimeykasanHas xapakTepuCTUKAa MaHU-
(hecTOB rOBOPUT O HATMYUU OOIINX U OCOOCHHBIX (OTIUYUTEIHHBIX) KA4eCTB, CBOMCTB UX IOpUAUYE-
CKOH NpHUPOAbI; UMEIOT MECTO aKThI-MaHU(ECTbI, KOTOPbIE TPEOYIOT MPU HX HCCIEAOBAHUU KOM-
TJIEKCHOTO MCTIOJIb30BAHUSI; BMECTE C TEM, CIIEIyeT OTMEUaTh aKThl, KOTOPbIE BOOOIIE HE CUUTAIHCH
«IOCTOWHBIMUY» U3JaHHUA MaHHu(decTa, HO KOTOPHIM IPEABAPSIIOCH U3/IaHHE JAPYTHX aKTOB — HAIpH-
Mep, YctaBa u ap. Manudect «O0 yupexxaeHuu MUHHCTEPCTBY OT 8 ceHtsops 1802 rona, B coot-
BETCTBUU C KOTOphIM B Poccum BnepBbie OBLIM yUpeKJIEHbl BOCEMb MMUHHMCTEPCTB: BOEHHOE, MOpP-
CKO€, UHOCTPAHHBIX JeJ, BHYTPEHHUX e, KOMMepInuU, (PMHAHCOB, IOCTUIIUU, HAPOJIHOTO MPOCBE-
miernsi. B cBoe Bpewmst [lerp |, co3maBas koyieruu, co3aan GyHIAMEHT pa3rpaHUICHUsT OTpaciieil roc-
yIapCTBEHHOTO YIPaBJICHHS, KOTOPOE HAIIO OTPa)KEHHE B ATOM IpOLEcce. 3a CTO JIeT MOSBUIIOCH
BCero JMmIb 4eTbipe MunucrepeTBa. Cratest XV Manudecra onpeaenuia co3IaHue BecbMa HE00X0-
JMMOI'0 OpraHa rocyJapCTBEHHOIO yrpasieHus — KoMuTera MUHUCTPOB, KOTOPBIN BECOMOE BIIMSIHAE
OKa3aJI0 Ha BCIO CUCTEMY TrocyaapcTBeHHOM Biaactu Poccuiickoit ummepu [13]. Tlozxxe Komuter mu-
HUCTPOB OCYILECTBIISJI CBOKO KOMIIETEHIIMIO B COOTBETCTBUM 3aKOHOJATEIbHBIM akTOM «BbIcouaiiie
yTBEpKJIeHHBIX MTpaBui it Komurera Munuctpos» ot 4 centsiops 1805 r. [14]. «Bsinucku u3 mpa-
BWJI, JAHHBIX B pyKoBoAcTBO Komurery munuctpoB» ot 31 aBrycra 1808 r., [15, c. 181] u «/lononnu-
TEJBHBIX CTaTel K mpaBwiiaM, JaHHBIM Komurtery munuctpos» ot 11 HosiOpst 1808 r. (IlomHOE coOpa-
Hue 3akoHOB Poccuiickoit umnepun. M3nanue nepsoe. anee — [1C3-1) [16]. DTu akThl onpeaensin
KOMIIETEHIMIO KaOMHEeTa MUHUCTPOB, KOTJja UMIIEpaToOp OTCYTCTBOBAJ, IIPU 3TOM OH MMEN IpPaBo pe-
1aTh HEOTJIOXKHBIE JieNa. A Takke JaHHBIH MaHU(ECT OMpeeIsl CTaTyC elle ABYX YUpexKJIeHUH, KO-
TOpBIE CcyllecTBOBalM paHee: «BenomcTBo» ['ocyaapcTBeHHOro ka3Hadess 1 DKCHEIUIUN O rocyaap-
CTBEHHBIX J0XOZaX, KOTOpPBIE CYLIECTBOBAIN «BIPEAb 10 U3/IaHUS TOJIHOIO 110 CEM yacTH Y cTaBa» Ha
ocHoBaHuM Yka3za oT 24 oktsi0ps 1780 r. [17]. C 1802 mo 1835 rr. Obuia cozmana B Poccuiickoit nm-
IIEpUU HOBasl CUCTEMa YIPABIECHHUS MHHUCTEPCTBAMHM, KOTOpyro uccienosarens E.C. [lanunos pas-
TPAaHUYMJI Ha JIBA OCHOBHBIX ATana. [IepBblid 3Tanm — co THA W3IaHMS BBIICYKAa3aHHOTO akTa. Bropoi
stan 3710l pedopmbl ¢ 1810-1811 rr. B 0603HaueHHbIH neproa ObLIO U3aHO TPH MaHUdecTa, KOTO-
peie cTanu ropuandeckoil 6azoii. Manudect «O pasmeneHun TocyAapCTBEHHBIX e Ha OCOOBIe
YIIPaBJIEHUS, CO 3HAYEHHEM IPEIMETOB, KaKIOMY YIPABICHUIO NPUHAMISKAIIMX» OT 25 M0
1810 rona, «Bricouaiiiie yTBep:KACHHOE pa3/ielieHue TOCYAapCTBEHHBIX JIEN TI0 MHHUCTEPCTBAM» OT
17 aBrycra 1810 rona un «O01miee yupexaenue MUHUCTepCcTB» oT 25 ntons 1811 roga [18].

«O0uiee y4ypexJeHHMe MHHHCTEPCTBY» CTal0 OCHOBHBIM HOPMATHUBHBIM akTOM pedOpMBI.
B cootBercTBUM ¢ «OO0MmUM yUpexJIeHHEM MUHHCTEPCTB» ObLIa yCTAHOBJICHA €IMHAs BEPTUKAIb
BJIACTH, a TaK)K€ MEepPCOHAJIbHAs OTBETCTBEHHOCTh MUHHUCTpa IEpe]l UMIIEPaTopoM, KOTOPBIH €ro
Ha3Hayall ¥ CMemal. A Takke ObUIM pa3rpaHUYEHBbI [0 OTPACISIM MECTHBIE OpPTaHbl yIpaBICHUS.
C sToro mMomMmeHTa Momeén mpouecc (GoOpMUPOBAHUS BEIOMCTB — LEHTPAJIbHBIX TOCYAAPCTBEHHBIX
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YUpEXKJIEHUN C MOAYMHEHHBIMU UM MECTHBIMHM TOCYJAapCTBEHHBIMU OpraHaMH M JOKHOCTHBIMU
mumaMm» [13]. BeimenpuBeaéHueie mpuMepsl, eié pa3 MOATBEPKIAIOT (aKT KOMIUIEKCHOTO HC-
MOJI30BAHUS MIPH UX HCCIIEAOBAHUU.

Ha nam B3riisi, KOMIDIEKCHOCTh — 3TO Te OOIIME KadecTBa M CBOWCTBA, KOTOPHIE XapaKTepu-
3y1oT Manudect u 1eMOHCTPUPYIOT €ro Kak Kiacc «(popMbl IpaBay, o0iagaomui onpeaeaéHHbIMU
KayecTBaMH, CBOMCTBaMH, XapaKTEPUCTUKAMH, IOMOTAIOUIMMHU OIPENEIUTh €r0 COJEPKAaHUE U CyLI-
HOCTb KaK 3aKOHOJIaTeNIbHOIO aKTa B CHCTEME PYCCKOr'o MpaBa. AHAIU3UPYEMBbIil aKT OTHOCHUTCS K 00-
Jiee IMUPOKON KaTerOpuu «poji», KOTopast UCCelyeT Haubosee IIMPOKUE KauecTBa, CBOMCTBa. Bmecte
C TeM, Takue JAe(PUHUTUBHBIE KATETOPHH KAK «CO3JAI0T, ONPEACISIOT, YCTAHABINBAIOT, 3aKPEIUISIOT,
YIOPSIOUMBAIOT, UCIOJIB3YIOT, ACTAIU3UPYIOT, MPOEKTUPYIOT, KOHCOJIUAUPYIOT, pasrpaHUYMBAIOT
p. ¥ 00pa3yIT COBOKYITHOCTh KaueCTB, CBOMCTB, KOTOPBIE CIIEAyeT KOPPECIIOHIUPOBATh C KaTEropH-
el «pom». YTo KOppEeCOHAUPYETCSI C €ro COAEPKaHUEM, KOTOPOE OTPAXKEHO B CJIOBAapE PYCCKOrO
S3bIKA: POJl — «PA3HOBUAHOCTH YEro-HUOYIb, 00Janaroliee KakuM-HUOYIb KaueCTBOM, CBOMCTBOM)
[19 c. 628]. MblI npennaraeM 0003HAUUTh UX KAaK «MYJIbTU-TIPEAUKATH — 3TO MHOYKECTBEHHBIE TIPU-
3HAKH, TIO3BOJISIONINE OTHECTH KT K ONpPe/IeIEHHON KaTeropuu, B JAHHOM cIydae K «pOoJIy».

Crnenyer OTMETUTh, UTO BBILIECIIEPEUUCIECHHbBIE E(PUHUTUBHBIE TOHITHUS KOPPECIIOHAUPYIOTCS
U C KaTErOpUsIMH «BUJY, «PA3HOBUIHOCTHY. DHIIUKIIONEANYECKOE UX CO/IEPIKaHUE B CIIOBApE PYCCKO-
IO s3bIKa TAKOBO: BUJI — 3TO «OIPEJICTICHHE CBOMCTB Kakoro-nuodo mpeameray [19, c. 66]. Ha npumepe
OTIENbHBIX MaHU(ECTOB, YKAa30B U IMOCTAHOBIICHUI MPOJAEMOHCTPUPYEM COOTBETCTBYIOIINE OOIIIE U
OTJIMYUTEIbHBIE CBOMCTBA, IpUCYLIHE «BUAY». O «pa3HOBUIHOCTU» OYIET CKa3aHO HUXKE.

Mgl cuuTaem, 4TO BUJ CIEAYyET ONMPEAeNsATh KaK — BUIOBOE MOHITHE, KOTOPOE COACPKUT BCE
OCHOBHBIE NPU3HAKH TOI'O WJIM MHOTO SIBIEHUS, COOBITUS U OJHOBPEMEHHO BKIIIOUAET B ce€0s 0CO-
OeHHOE, XapaKTepHOEe TOJIbKO I TOTO BUJA.

Ha npumepe manndecra «O pasneneHun rocy1apcTBEHHBIX 1€ Ha 0COObIe yIpaBJICHUS, C
O3HAYEHHEM IPEAMETOB, KaXJAOMY YIIPABICHUIO TMpUHAIekKamux» [20] mokaxeMm CXOIHbIE CBOM-
CTBa TaKUX KaTEropuil Kak «poj» U «Bui». (lanee nmo tekcry — manugect «O pazneneHuu rocyaap-
CTBEHHBIX JIeT...»). O0Ias xapakTepucTUKa TaKOBa, YTO MAaHU(ECT «COoAepkKall 00IHe TPUHIIUIIBI U
HanpasiieHus: pegopm. Manudecrt «O pa3feneHun rocyJapCTBEHHbBIX JIEN...», BIIEPBbIE OMPEICIINI
CO3/IaHHE€ HOBOT'O MPAaBOOXPAHUTEIBHOTO OpPraHa — BHYTPEHHEN CTPakH, €ro IOpUANYECKHE OCHOBBI,
K COXKaJIEHUIO, OBLIM OIpe/esieHbl B caMbIX 001X yepTtax. Takum oOpa3oMm, cCOBEpILIEHCTBOBaHHE
IOpUANYECcKOl 6a3pl HaMeuanoch TOJIbKO B Oyaymiem [21, c. 29, 32].

Bwmecrte ¢ Tem, oTaumuuTenbHBIE YEPThl Haubojee SPKO MPOSBISAIOTCA MPU XapaKTEPUCTHKE
yKa30B, HallpuMep, B akTax BTopoil momoBuHsl XV B., 3aKpemnifionire HOpMbl YTOJIOBHOTO MpaBa.
B mepByto ouepenb oHM HUCXOAMIU (MMEHHBIC, YKa3bl, MAHU(ECTHI) WIH BHEAPSIUCH B MPAKTHKY
BEPXOBHOH BiacThio (ceHaTckue ykasbl «llo Bbicouaiinne yTBep:KAEHHOMY AOKIany»). OTAenbHO
oOparianocs BHUMaHHe Ha akThl, papabotanHsie Exarepunoii Il, Takue xak ykaz «O cyzae u Haka-
3aHUSX 32 BOPOBCTBO Pa3HbIX POJOBY, « Y cTaB OaarounHus», Mmanugect «O noequHKax» 1 T.1.

Bo BTOpyro ouepenp ObLIM CEHAaTCKHUE YKa3bl, 3aKpEIUISIOIIME HOBBIE YTOJIOBHO-IIPABOBHIC
MIPUHLIMIBI U alpOOUPYIOIIME UX MPAKTUKY CyAonpou3BoacTBa. Ho Gomblas ux yacTh BOILIa B Iep-
Boe coOpanue «llomHoro cobpanus 3akoHOB Poccuiickoit ummepun» (T1. XVI-XXIII) [22, c. 206—
207, 214-215]. 3a nepuox ¢ 1763 mo 1767 IT. ¢ 1eNbI0 YACHSHHS XapakTepa JOKTPUHAIILHONW COCTaB-
mstrorieit monmutuku Exatepunsl 11 u ee BIusiHUS Ha 3aKOHOATENLCTBO J10 co3nanus «Hakaza Komuc-
CHM O COUMHEHHMH MPOEKTa HOBOTO YJIOXKEHUS», B KOTOPOM, B CUCTEMHOM BHUJI€ ObliIa U3JI0KEHA YIro-
JIOBHO-TIPaBOBAs JIOKTPHHA ee apcTBoBaHus. OO03HauUCHHbIE BPEMEHHbIE paMKH ObLIA 00YCIIOBIEHBI
HECKOJIbKUMU MpU4rHaMU. Bo-niepBbIX, Ha ATOT NEPHOJ MPUXOAUTCS MUK 3aKOHOIATEIbHOW aKTUBHO-
CTH €KaTEPUHUHCKOTO [IapCTBOBAHMSI, KOI'/Ia B MECSAL N31aBaJIOCh B CpeAHeM, 1o noacdyeraM A.b. Ka-
MEHCKOTO, 22 3aKOHOJATENbHBIX akTa. Bo-BTOPBIX, B 3TO BpeMs ObLI PUHSAT LETBIA Pl yKa30B, Kap-
JIUHAIBHO peOPMUPOBABIINX OTJIENBHBIE OTPACIH YTOJIOBHOTO TpaBa M Ipolecca (3aKOHOAATelb-
CTBO O MAJIOJICTHUX, CY’)KeHHE Cepbl MPUMEHEHHsI TIBITKU MPH ceacTBUd u T.1.). O.A. OMenpueHko
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IOKa3aJl MPSAMYIO CBSA3b MEXKIY MOCIEIHUM UCTOYHUKOM U YKa30M O Tpex BHJax BoposcTBa 1781 1.,
YTOJIOBHO-TIPABOBOM YacTh0 YcraBa OiarounHus 1782 r. u OCHOBHBIMH TOJIOKeHUssMU Manudecra o
noeaunkax 1787 r. [23, c. 4549, 156].

Hpyroit npumep, « ... MaHU(]eCcTbl U UMEHHbIE YKa3bl UMIIEPATPULIbI, MPEABapAs KaxayIo
3HAYUMYIO MEpY, SIBJSUTHCH OOpalleHHueM MOHapxa K Hapojy. OHM pa3bsSCHSUIM L€ U HaMEpeHUs
MIPaBUTENLCTBA, BOCIUTHIBAIH MOAJIAHHBIX B AyXe MOCIYIIAHUS U MPOCBEIICHUS, YTBEPKIAIH [IEH-
HOCTH («00IIee 0J1aroy», «IPeIaHHOCTh TPOHY», «I000Bb K OTEUeCTBY», MIJIOCEPANE, CMSITUYCHUE
HpPaBOB U T.7.) TeKCThl BCEHapOJHO OTIAIIaeMbIX 3aKOHOB COCTABJISUIUCH 11O OMPEIEICHHBIM «I11a0-
noHamy. [Ipu 3TOM BacTH yMeno MCIOB30BANIM CaMble pa3HOOOpa3HbIE CPEACTBA Ui TOTO, YTOOBI
JIOBECTU COJIEp’KaHHEe ITHX 3aKOHOB JI0 MpeACTaBUTENIeH pa3Iu4HbIX coclioBUi. Ha 3akoHOonmaTenb-
HOM ypPOBHE OIPEACIISIICS MOPSAIOK PACCHUIKM MaHHU(ECTOB MO HEPKBSIM C IEIBI0 UX OTJIAlICHUS,
BBOJIMJICA KOHTPOJIb 332 T€M, YTOObI HUKAKUX 3a/Iep>KEeK B ATOM Ipoliecce He Obu10. BaxkHoii ocoOeH-
HOCTBhIO MH(OpPMHUpPOBaHUS O NPUHATHIX Exatepuuoil |l 3akoHaxX SBISAIOCH €XKETOTHOE H3/IaHUE
cOOpHHUKOB yKa30B» [23]. «BHYTpH — U BHEIIHENIOJIUTHYECKAsT 0OCTAaHOBKA BIIMsIA HA XOJ «Ipora-
raHaucTCKOM» nonuTuku Exarepunsl II. B HecnokoiiHble [Uisi CTpaHbl TOAbl BOWH, COLUMAIbHBIX
B3pPBIBOB (KpEeCThSIHCKAsl BOMHA), TI0OOOT0 MPOSBICHUS OMIIO3UIIMOHHOCTH BIACTSAM (HApUMeEp, ABO-
psHCKas «(pOHIA», M3AATEIbCKas JEATSIBHOCTh MOCKOBCKHX TPOCBETUTENCH, 00BEIMHUBIINAECS
Bokpyr H.1 HoBHKoOBa) yCHIIMBAUCh TOCYIAPCTBEHHBIE MEPHI IO YKPETUICHHUIO JIOSUIBHOCTH MOHAp-
xur. K HIM MOKHO OTHECTH «MHUJIOCTHBBIC MaHHU(ECThI» U YKa3bl O BBEACHUH IICH3YPHOTO KOHTPOJIA,
a TakKe MyONUKaIMs MPaBUTEIHCTBOM MEYaTHBIX MaTepHalioB O(QUIIMAILHOIO XapakTepa (KOMeIuH,
aBTOPOM KOTOPBIX ObLIA UMIIEPATPHIIA, TAHETUPUUSCKUE PEUH, JINTEpaTypa, HANPaBICHHAs TPOTHB
BHEIIHUX BparoB Poccuu u T.11.) B To e Bpemsi moBbIIIanach Harpy3Ka Ha UAE0JIOTHYECKYIO0 CTOPOHY,
JIOHOCHUMBIX JI0 HaceJICHUS OPUIHATHHBIX TEKCTOB MM CHMBOJIOB (TpryM(abHBIC apKU, MOHYMEHTHI
U T.71.). B X OCHOBe Nexany uaeu NpeJaHHOCTH TPOHY U J1r00BU K OTeuecTBy» [24].

Ananm3upyemMbie MaHH(ECT U yKa3 OTHOCATCS K KaTErOpUHU «BUI», YTO €CTh B COOTBETCTBHUH
CO CIIOBap&M PYCCKOTO SI3bIKa «OIPEeIEHUE CBOMCTB Kakoro-nmoo npeameray [19, c. 66], Ho, Ha Hail
B3IJISII, C MTOMOIIBIO OOJIBIIET0 KOJIWYECTBA CBOMCTB, C LIEbIO YKAa3aHUS HAa TOYHOE UX MECTO U Je-
TalbHOE OMpeNeleHrne BHYTpU pona. Bmecte ¢ Tem, Takue Ae(QUHUTUBHBIC, YTOUHSIOIIUE MYIbTH-
MIPEIUKATBI, KaK «HUCXOIAT», «PETYIUPYIOT», «alpoOUPYIOT», «BHEAPSIOTY, «PeHOpPMUPYIOT», «Pa3b-
SICHSFOT», «BOCIIUTBHIBAIOTY», «YTBEPKIAIOTY», «OTNIAIIAIOTY», «KOHTPOIMPYIOT» U Ip. MOKa3bIBAOT Xa-
pakTepHbIE OTIIMYUTEIILHBIE CBOMCTBA U 00PA3YIOT UX COBOKYITHOCTh, KOTOPasi KOPPECIIOHAUPYETCS C
KaTeropueil «Bu», 4YTO MO3BOJSET MOCTaBUTh MaHU(ECT, yKa3 Ha BTOPOE MECTO B IpeJiaraeMoi
HaMU KJ1accu(UKaIMM 3aKOHOAATEIBHBIX aKTOB. Torna Kak MyJabTH-TIPEIUKATHL: «Pa3rPaHUIUBAIOT,
«CO3/AI0TY», «PETYIHPYIOT», «OMPEHSISIIOT», PUKCUPYIOT CXOJIHBIE CBOMCTBA, XapaKTEPUCTUKH HC-
CIIEyEMbIX aKTOB B COBOKYITHOCTH, KOTOPBIE TaK)K€ KOPPECTIOHAUPYIOT KaTETOPHUIO «BUI».

BwMmecre ¢ TeM, kaTeropus «pazHOBHAHOCTHY — 3TO, Ha HAIll B3TJIs, OoJiee IeTaTu3upOBaHHAs
XapaKTEePUCTUKA KaTETOPUHU «BUI», MEHEE IUPOKasi, Y€TKasi, KOHKpEeTHas (HO, B Mpeenax «BHUIay),
YTO B COOTBETCTBUU CO CJIOBAPEM PYCCKOTO SI3bIKA «PAa3HOBUIHOCTh — 3TO IPEIMET WM SBJICHUE,
npeAcTaBisitoniee co00i BHIOM3MEHEHHE OCHOBHOTO BHa, kateropum» [19, c. 597]. Hanpumep,
«KoH(pnukTHOE pa3BUTHE TOCYAAPCTBEHHOrO CTposi Poccuu B xolie peanu3anyyl MPHHIIMIIOB Mpe-
CTOJIOHACJIeINSI, BBEJICHHBIX yKa3oM OT 12 ¢deBpans 1722 ., moka3ano HEOOXOIUMOCTh HE MPOCTO
YCTaHOBJICHHUS] HOPMATHUBHBIX OCHOB HACJIEA0BaHUs MPECTOJIA, HO U 3aKPEIJIEHUSI CTPOTOro MOpsIKa
BOCIIPEEMCTBA TPOHA, KOTOPHI Obl HanboJee COOTBETCTBOBAJ TPEOOBAHUAM aOCONIOTHONW MOHap-
XUU U OTBEYAJl MPUHIIMIAM PETYJIMPOBAHUS HACIEICTBEHHBIX MPABOOTHOUIEHUM, CIOKHUBIIMXCS B
XVIII B. AKT 0 MpeCTOTOHACTEINN Y3aKOHWI aBCTPUMCKYIO WU «ITOJTYCATHYECKYI0» cucteMy. M-
repaTopcKasi BIacTh MepefaBaiach MO HACIEACTBY OT OTLA K ChIHY, @ B CIIy4ae €ro OTCYTCTBHS —
K CIEIyIoIIeMy, TI0 CTapIIMHCTBY, OpaTy mmreparopa. JKeHIUHBI JOMyCKAINCh K HACIEIOBAHUIO
JUIIb B CIIy4ae MOJHOTO0 OTCYTCTBHSI BCEX IMOTOMKOB MYKCKOTO Mojia JaHHOW AuHAcTUU. CBOUM
HacienuukoM IlaBen I «mo mpaBy ecTeCTBEHHOMY» Ha3HA4MJI CTApPIIEro ChiHA AJIEKcaHapa, a 3a
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HUM — BCE €ro IOTOMCTBO MYKCKOro mnosa. [Io mpecedeHMM InOTOMCTBA CTapuUIETO ChIHA IIPaBO
HaCJIEJOBaHMs [IPECTOJIA IEPEXOJUT B POJI BTOPOIO ChIHA U TaK J0 MOCIETHETO MOTOMKA MYXKCKOTO
1ojla MocieqHero cbiHa. [Ipu mpeceueHuM MOCIEIHEro MYXKCKOro MokojieHusl cbiHoBel IlaBina |
HACJIEJICTBO MEPEXOAUT B KEHCKOE MOKOJIEHHUE MOCIEAHEr0 apCTBOBABIIET0 UMIIEpaTOpa, B KOTO-
POM TaKKe MPEUMYIIECTBO UMEIOT JIMIA MYXKCKOI'O 110J1a, ¢ TEM TOJIBKO 0053aTeJIbHBIM YCIOBUEM,
YTO «HE TepsieT HUKOTa MpaBa TO KEHCKOE JIUI0, OT KOTOPOT0 PaBO OECIOCPEACTBEHHO MPUIILION.
B cnydae npeceuenus npsiMoil HUCXOASALIEH JTUHUM NPECTONoHacaeus (KaK 110 MYXCKOMH, TaK U 10
KEHCKOW JIMHUM) IIPaBO MIPECTOIIOHACIIEUS MOTJIO IEPEUTH B OOKOBYIO JIMHHUIO.

Kpome onucanus nopsizika npectonoHaciaenns, B AKTe ObUIM IPONKUCAaHbI BOIPOCHI, Kacaro-
IIMecs cTaTyca UMIEPATOPCKUX CYIIPYrOB, COBEPILIEHHOJIETHS rocyAaps U HAaclEAHUKA, ONEKU Hal
MaJIOJIETHUM T'OCYJapeM U NMPUTOJHOCTHU K MPECTONY C PEIUTHMO3HOM TOYKH 3peHUs. AKT O IIPECTO-
noHacaenuu 1797 r. ucKIIOUaeT BO3MOXHOCTh HACJIEI0BAaHUS MPECTOJIA KEHOW MM MYXEM Lap-
CTBOBaBLIEH 0coObl. «Ecian HacienoBaTh OyAeT )KEHCKOE JIMIO, U TakoBas ocoba OyleT 3aMyXeM,
WM BBIMJIET, TOTJa My’a HE MOYUTATh TOCYJapeM, a OTJaBaTh OJIHAKO K I0YECTU HApaBHE C CyINpY-
raMM rocyjapel, U IOoJIb30BaTbCs MPOYMMHU NPEUMMYLIECTBAMM TAKOBBIX, KPOME THUTYJa». bpaku
YJICHOB MMIIEPATOPCKON (paMmiIMK He MPHU3HABAIKMCH 3aKOHHBIMU 0€3 pa3pelieHus] HapCTBYIOLIETO
rocynapsi. OHaKo B 3aKOHE YETKO HE MPOIMCcaHa HOpMa 00 yCTpaHEHUHU OT HACJIEIOBAHUs MIPECTO-
Jia JIAL, POXKICHHBIX OT OPaKOB, 3aKIIIOYEHHBIX 0€3 pa3pelieHuss MoHapxa ...» [25].

Takum o06pa3zom, «AKT o0 npecrosioHaciaenuu 1797 r. yperynupoBal npoOieMy IpecToiIoHa-
CJIeUsl ¥ CO3J1aJl CTPOrMM MOPSJIOK BOCIIPEEMCTBA MPECTOJA, KOTOPBIM OCTaBajiCsi HEM3MEHHBIM 10
1917 r. dakTUyecku 3TOT HOPMATUBHBIN MTPABOBOM aKT SBUJICS MEPBBIM LIaroM Ha MyTH (HOpMHUPO-
BaHUS POCCUUCKON KOHCTUTYIIMH, OTIPEACIIHB YCIOBUS ()YHKIIMOHHPOBAHUS U MIEpeaadll BEPXOBHON
BJacTU. B kauecTBe CyIeCTBEHHBIX YCIOBHHA, HEOOXOAUMBIX JUUIsl HACIEJHUKA IIPECTOJIA, a CIeI0Ba-
TEJIbHO, MPEIbABISEMBIX K OyIyllleMy UMIEpPAaTOpPy, Ha3bIBAJIUCh: IPUHAJIEKHOCTh K UMIIEpaTOp-
CKOMY J10MYy POMaHOBBIX; IPOUCXOXKICHUE OT 3aKOHHOTO Opaka; paBHOPOAHOCTb Opaka poIuTeNeH,
T.€. 4TOOBI CyNpyT (WIK Cynpyra) NpuHaaiexalu K KaKoMy-HUOY1b IApCTBYIOIIEMY (HJIM LIapCTBO-
BaBIIEMY JIOMY); IEPBOPOACTBO MO MY>KCKOM JMHUHU (TO €CTh ChIH CTOUT BbIIIE Oparta); HUCIoBeaa-
HUe MpaBociaaBHOU Bepb» [25]. Takue nepMHUTUBHBIE, YTOUHSIOUINE MYIbTH-TIPEIUKATHI, KaK «CO-
3aI0T», «YPETYJIHUPYIOT», «yCTaHABIUBAIOT», IEPEHAOT», «IOIYCKAIOT», «HA3HAYAIOT», «OTHa-
I0T», «HCTIONB3YIOT», «BOCIPEEMCTBOY», «PABHOPOIHOCTbY, «IIEPBOPOJCTBOY, UCIOBEJAHUEY U TIP.
MOKa3bIBAIOT XapaKTepHbIe OTJINYUTEIbHBIE CBOWCTBA U 00pa3yloT UX COBOKYMHOCTb, KOTOpasi KOp-
PECTIOHJUPYETCSI C KaTeropuei «pasHOBUIHOCTbY.

B xoze npoBeAEHHOr0 UCCIEA0BAHNS MBI IPUXOJUM K CIEAYIOIIUM BbIBOJAM:

1) xapakTepHCTHKa UCCICAYEMBIX aKTOB KaK Pa3BUBAIOIIAs, KOHKPETU3UPYIOIIAs, JeTaTH3H-
pyrolas KaTeropuu «pojay», «BUI1», «Pa3HOBUAHOCTBY» BEJIET K CBEICHUIO UX, IPEXKIE BCETo, K TaKo-
MYy HOHATHIO, KaK «(popMa IpaBay;

2) Ha HaIl B3I, 1[eJIeCO00pa3HO B KOHTEKCTE MPOBEJACHHOTO HAMH HCCIICIOBAHUS, BBECTH
B HaY4HbII 000pOT UCHOJIB30BAaHUE KATETOPUHU «MYJIbTH-NIPEIUKATHI» — 3TO MHOKECTBEHHBIE IIPHU-
3HAKH, MO3BOJISIONINE OTHECTH aKT K OINpe/eI€HHON KaTeropuH B CIEIYIOIIMX HUIOCTACAX: «POI»,
(KOTOpBIN 3aHMMAET MEepPBOE MECTO B HAlleH KiIacCU(UKAIUM); «BUI», (3aHUMAIOIIMNA BTOpOE Me-
CTO); «Pa3sHOBHUJIHOCTH», (3aHHMAIOIEE TPEThE MECTO), HalpUMep, KOHCTUTYLHOHHBIE NMPU3HAKH
U1t MaHU(ECTOB.
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AKTYAJIBHBIE POJIM OBILECTBEHHOI'O
JAOT'OBOPA KAK TEOPUHN COBPEMEHHBIX
I'OCYJAAPCTBEHHBIX U ITPABOBBIX
CUCTEM

HA3APOBA Hartanbs AHaTOJIbeBHA

acnupanm kageopst meopuu 2ocyoapcmaa u npasa
um. I.B. Manvyesa ropuduueckozo gaxynvmema
um. M.M Cnepanckozo Poccuiickoti Akademuu
HapoOHO20 XO03AUCMEA U 20CYOapPCMEEHHOU CLYHCObL
npu Ilpesuoenme Poccuiickoii @edepayuu,

2. Mockea, Poccusa. E-mail: natalien@list.ru

AKTyallbHOCTh TEOPHM OOIIECTBEHHOTO JOrOBOpA
Bo3pacTaeT B XX| Beke kak OCHOBA ISl MPAKTHKH Jie-
MOKPaTHYECKUX MPHHLMIIOB, TpaHCHOPMALMK CUCTEM
rOCyapcTBa M IMpaBa, TE€ONOIUTHYECKUX aJIbSHCOB U
BHYTPEHHEH MOJUTUKU. ABTOD BBIACIACT M3 KIACCH-
YEeCKUX U COBPEMEHHBIX TEOpPUH KOHTpaKTyaiau3Ma 26
aKTyalbHBIX POJIel OOIIecTBEeHHOTO moroBopa. JlaH-
HBII METOJ MO3BOJISIET CIPYIIHUPOBATH UX MO OCHOB-
HBIM O0BEKTaM, a MMEHHO: TOCYJapCTBEHHOCTh, CO-
3HAHWE TpaKJAaHWHA, OOIIECTBEHHAs II0JIb3a, MpaBa
rpaxaaH, MPUHLMIBI FOCYAapcTBa M 0OLIecTBa, ra-
paHT rocygapcTBa M MOHOIOJMHM TocyaapctBa. Pe-
3yJbTaTOM BBICTYNAET IPAKTUYECKAs AaKTyaln3alus
JIOTOBOPHOM Teopud M (popMynupoBKa €€ KOHKPETH-
3UPOBAaHHBIX BO3MOYKHOCTEH NMPUMEHEHHSI B Ka4eCTBE
WHCTPYMEHTapusl  TOCYIapCTBEHHO-TIPABO-BBIX  pe-
(hOopM U 3BOITIOLIHIA.

KawueBbie ciaoBa: oOIIECTBEHHBI JOTOBOP, DBO-
JIOLMA KOHTPAKTyaJIM3Ma, POJM JOTOBOPa, TEOpHUs
rocyJapcTBa, TEOpHsl IpaBa, COBPEMEHHOE Tocynap-
CTBO, MPaBOBas CUCTEMA.

RELEVANT ROLES OF THE SOCIAL
CONTRACT AS A THEORY

OF CONTEMPORARY STATE

AND LEGAL SYSTEMS

NAZAROVA Natalia Anatolyevna
Postgraduate student of the Maltsev Theory of
State and Law Chair of the Speransky Law De-
partment of the Russian Presidential Academy of
National Economy and Public Administration,
Moscow, Russia. E-mail: natalien@list.ru.

The social contract theory relevance increases in the
twenty-first century as the basis for the practice of
democratic principles, transformations of state and
law systems, geopolitical alliances and domestic
policy. The author exposes 26 relevant roles of the
social contract from classical and modern contrac-
tualism theories. This method allows the author to
group them by major objects, namely: statehood,
citizen’s consciousness, public benefit, citizens’
rights, principles of state and society, state guaran-
tor and state monopolies. The result is the social
contract theory practical actualization and the ver-
balization of its specified ways of implementation
as state legal reforms and evolutions tools.

Key words: social contract, contractualism evolu-
tion, contract roles, theory of state, theory of law,
contemporary state, legal system.

Teopun 0OIIECTBEHHOTO J0TOBOpa MPUHA/UICKUT 3HAUUTEIBHOE MECTO B HAayKe, UCTOPHU U
IIPaKTHKE FOCYIapCTBEHHOM M IIPAaBOBOM MbIca. Ha ceromHsmHNIA 1€Hb yYEHbIE BBIICISIFOT HE MEHEE
10 10rOBOPHBIX KOHLEMIIUH, HMEIOLUX 0e3yCIIOBHBIN Hay4HbIi aBTOpuUTeT. 111 Hanbonee 3¢ hexTrB-
HOTO CPaBHUTEIBHOIO aHAINM3a PA3JIMYHBIX TEOPUM U METOIO0JIOTUI HCCIIeA0BaHUS POJIU OOIIECTBEH-
HOTO JIOTOBOPA, a TAK)KE UX HAyYHOT'O WM MPUKIIAJHOTO MPUMEHEHNSI B COBPEMEHHBIX peallusX, B Ka-
YecTBE MEPBOro I1ara BUAUTCS KpaiiHe BaXKHbIM COPMYJIMPOBATh OTBET HA BOIPOC O 3HAUYEHUM KOH-
LENIUH OOIIECTBEHHOr0 J0r0BOpa Kak TEOPUH COBPEMEHHOT'O roCy/lapcTBa U mpasa B nenom. M tak
KaK CYIIECTBYET MHOXKECTBO COLMAIIBHBIX, ITPABOBBIX W IKOHOMHUYECKHX CpPE30B JJISI PACCMOTPEHHUS
MIOCTABJIEHHOT'O BOIIPOCA, 11eJIECO00pa3HO OTPAHHUYMUTCS PsIOM Haubosiee MPHOPUTETHBIX aCIIEeKTOB.

Bo-niepsbix, B XXI Beke ocHoBaHueM Juisi (OpMHUPOBaHUSI OOJIBIIMHCTBA MPABOBBIX CHUCTEM,
KaK TOCYJIapCTBEHHBIX, TaK U MEKTYHAPOIHBIX, HEU30€KHO COMPOBOXKIAIONINX BOZHUKHOBEHHE W/ WIIN
peopraHu3alnio rocy1apcTBEHHbIX (GOpM (KaK KOHCTPYKTUBHOTO, TaK U JIECTPYKTUBHOIO XapaKTepa),
BBICTYNAJIM W3BECTHBIE IOPUINYECKON HAyKe KJIACCHUECKHE TEOPUH MPOUCXOXKIEHHS I'OCYAapCTBa —
TeOoJIOTHYecKas, MaTpuapxajibHasl U yalle APYrux UIMEHHO TeOpHs 0OLIECTBEHHOTO IOTOBOpA.
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Bo-BTOpbIX, cHCTeéMa B3aMMOOTHOIICHUN Ha MEXIYHapOJHOM YpPOBHE, BOIIPOCHI BOMHBI U
MHpa, a TaKXKE YaCTHbHIE I'€ONOJIMTUYECKUE MHTEPECHl TOCYIAapCTB U LIEIBbIX PETMOHOB J0 OIpelie-
JICHHOH CTENEHM YIPaBJISAIOTCS JTOIOBOPHBIMHU NpHUHIMNAMU. BianeHue tTeopueil 1 UCTOpUEN rocy-
JTapCTBEHHBIX B3aMMOOTHOIIECHUH B CHCTEMaxX PErHOHOB, 0€3yCIOBHO, SBISETCS OCHOBHOMU I KOM-
IIJIEKCA MPOrHOCTUYECKUX METOJ0B, KOTOPBIM HA CErOHSIIHUM JIEHb BBICTYIIA€T B KAYECTBE OJIHOTO
U3 KpaeyroibHbIX KaMHel reonoauTuku. Cucrema EBpocorosa, perron bimknero Bocroka, sKkoHO-
muuecknii 610k BPUKC, Boennsiii 610k HATO, Tamo)keHHBINH COI03 U MHOTHE APYTHE CyOBEKTHI
MEXIYHApOAHON MOJIUTUKU B3aUMOJEHCTBYIOT C YYETOM WJIM B HapyllEHUE NPUHIUIIOB 00IIe-
CTBEHHOT0 JoroBopa. M, TeM He MeHee, BHE 3aBUCUMOCTH OT CTENEHU COOJIOJCHHS HOPM JaHHOM
TEOpUH, €€ 3HAYEHHE U B COLMAIIBHOM, U B SKOHOMHYECKOM, U B IPAaBOBOM KOHTEKCTE OCTAETCS
HECOMHEHHBIM [ 1, c. 4].

B-Tpetpux, ecnu oOpaTuTh BHUMaHHUE HA MEPBOCTEIIEHHYIO POJIb OOIIECTBEHHOTO JI0rOBOpa
BO BHYTPEHHEH MOJIUTHKE COBPEMEHHBIX CTpPaH, TO HYKHO NMPU3HATH MHOTO(paKTOPHOCTb €€ BIIUSI-
HUS Ha TaKue Majble COLUAIbHbIE IPYIIbl, KAK YNHOBHUKHU, ITOJIUTUYECKUE JIEATENN, AaKIIUOHEPHI U
PYKOBOJICTBO KOMITAaHUH € TOCYIapCTBEHHBIM ydacTueM, Ipagoolpasyronux npeanpusatuil. [loromy
YTO JJISl CIELMATIUCTa B CUCTEME YIPABICHHUSI PETMOHOM, OTPAC/IbI0 MM COLMAIIBHBIM MHCTUTYTOM
BaXHO BIQJIETh TEOPETHUECKON 0a30ii (hYHKIIMOHUPOBAHMS BCEU CUCTEMBI, YTOOBI OCYIIECTBISThH
3¢ (HeKTHBHOE YIIPABJIICHHUE €€ YaCThIO.

OpaHako mouyeMy UMEHHO CHUCTEMbI O0IIEeCTBEHHOTO oroBopa B XXI Beke Tak MIMPOKO pac-
MPOCTPAHEHBI BO BCEMUPHOM MPAaKTUKE COBEPIIEHCTBOBAHUS T'OCYIApCTBEHHOTO cTpos? Yem 00y-
CJIOBJIEHA aKTYaJbHOCTh JAHHOW KOHLICTILINU?

B nacrosiiee Bpemst B mupe cymectByer 193 rocynapcra-wiena OOH, To ects MexayHapO-
HO MPU3HAHHBIX HE3aBUCHUMBIX TOCYIapcTB. B COOTBETCTBUM C J€MOKpaTHUYEeCKUM MHAEKCOM Ha 2016
roJ U3 HuX 167 rocyaapcTB UMEIOT B TOW WJIM MHOM CTETIEHU AEMOKpPaTUYECKui cTpoii [2, ¢. 2]. U cpe-
I MHOTOOOpasusi TEOpUid rocyJapcTBa — TEOJOTHUECKOW, MaTpHapXalbHOM, MO3UTUBUCTCKOM, Opra-
HUYECKOW, TEOpUM HACWIUS W psiia JPYruX — MMEHHO KOHLENIMs OOILECTBEHHOrO J0roBOpa B
HauOOJIbIIEH CTETIEHH OTPAKaeT Ha MPAKTUKE rOCYJapCTBEHHOTO YCTPOHCTBA MPUHIIMIIBI IEMOKPATHH.

Oco0yro akTyaiabHOCTh JOTOBOPHBIE TEOPUHU (B YACTHOCTU HEOKOHTPAKTHBUCTCKUE) MOTYUH-
mu ¢ HactyruieHneM X XI Beka, Korjia MHOTHE FOCyAapCTBa CTPEMATCS WM IEKJIApUPYIOT CTPEMIICHUE
MMETh JEMOKPATUYECKUI CTPOM U «BOWTH B PsJIbD» IIPABOBBIX IOCynapcTB. 1 B TaHHOW IIIOCKOCTH
OOILIECTBEHHBIH JIOTOBOP SBJISIETCS KpaiiHe y/IadHbIM OTBETOM Ha MOJOOHBIN 3a1poc O rocyAapcTBEH-
HOM ycTtpoiictBe. OcTaBiisist 32 CKOOKaM# TOT (pakT, YTO MOJTHOE BOCCO3JIaHUE TAKOTO JIOTOBOpA B pe-
aJIbHOM MHpE HE MOXeET ObITh peaJM30BaHO, Ha MPAKTHUKE BCTPEYAIOTCS JOBOJIBHO YCTOMUYMBBHIC Ya-
CTHYHBIE €€ BOIUIOLIEHUS, K TpuMepy, kak aemokpatusi CILIA [3, c. 2]. C gpyroii cTopoHbl, TPaBOBOM
HUTWJIN3M BMECTE C ITHOPUPOBAHUEM ITPUHLIMIIOB OOIIECTBEHHOTO JOTOBOPA, @ TAKXKE TOCYAapCTBEH-
HOE CTpouTeNbCTBO B 2010-X IT. 110 HEKOTOPHIM APYTUM TEOPHSIM, B YACTHOCTH TEOJIOTMYECKON TEO-
puM B perroHe binkHero BOCTOKa WM TEOPUHU HACWIMS B psle appUKaHCKUX CTpaH KpaiiHe Hera-
TUBHO OT3BIBAETCSl U Ha OJArOCOCTOSHUM TPaX/laH, U Ha CTaOMJIBHOCTH LIE€JIbIX PETMOHOB — YTO B Ka-
YeCTBE aHTHUTE3bl JEMOHCTPUPYET aKTYaJIbHOCTh U PEJIEBAHTHOCTH HJieH OOLIECTBEHHOIO JOTOBOPA.
NMeHHO MO3TOMY BUAMUTCS KpailHE BaKHBIM OIPENEIUTh, KAKUE POJIM UTPAET Takask MHOTOILIAHOBAst
KOHIIETIIKs, YTOOBI B JaJbHEHIIIEM MOT COBEPIIEHCTBOBATHCS anmnapaT OLIEHKU €€ BIUSHUS Ha pa3BU-
The Oyayiiei rocynapcerseHHocTH Poccuiickoit @enepanuu, crpanax CHI™ u Mupa B 11emom.

B coBpemeHnHOI 10puanyYeckoil HayKe MOYKHO BBIIEJTUTh MHOKECTBO MOJIXO0JI0B U TPAKTOBOK
JIOTOBOPHOW KOHIIENIIMH, OCHOBHAs YacCTh KOTOPBIX BO3HUKJIA B NIEPHOBI TOCYAAPCTBEHHON U Mpa-
BOW MBICIIHM, IPUHAIEKANIME HOBOM M JIpeBHENW MCTOpUU. MIX MOXHO YCJIOBHO NOJEIUTH HA TPU
IJIABHBIX 3Talla CTAHOBJICHUS JAHHOW KOHLENIMHU. JTO AHTUYHBIM MEpUOJ, NMEPHOJ 3apOKICHUS
uneu. 1o HoBoe Bpems, koraa chopmupoBanack kinaccuueckas Mbicib. M 310 60-e rr. XX Beka, To
€CTh BpeMs MOCIIEIHEN IBOIIOIUN JOTOBOPHOU MbICIU. OTMETHM, YTO 3TU TEOPUHM U METOA0JIOIMH
OTPaXXaroT TOT UCTOPHUECKUU M (pumocockuili KOHTEKCT, B KOTOPOM BO3HUKIM U O()OPMHIIUCH —
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OJIHAKO UX 3HAUEHUE U BJIMSIHHUE HAa COBPEMEHHBIE CTPaHbl U SBOJIIOIUIO CUCTEM IOCYAAPCTBEHHOTO
ctposg B XXI Beke oueBunHo. IIpennaraercss paccMOTpEeTh yKa3aHHbIE MEPUOABI «KPYIHBIM ILIa-
HOM, a 3aTE€M BBISIBUTDH OIIPE/ICICHHBIC MBICIUTEISMU POJIM OOIECTBEHHOTO JIOTOBOPA.

AHTWUYHBIN TIEPUOJT 3HAMEHYETCSI MBICTISIMH Takux ¢unocodoB kak Ilnaton, Aatudont, dnu-
Kyp, Jlukodpon u IIporarop. Mcxonas U3 monoxxeHuit X TpyaoB, MPEACTABISETCS BO3MOXKHBIM BbIZIe-
JUTH TaKhe UJeu Kak ujes cBo0O0bl BEIOOpa MpakJaHCTBa, Ues pa3JelieHHe KU3HU TOCy/IapcTBa Ha
MyOJMYHYIO ¥ TOCYJapCTBEHHYIO, YTO BTOPUT COBPEMEHHBIM HAESM KOHTPAKTUBU3MA B IEMOKpaTHYe-
cKux crpaHax. Tak, Hampumep, 00pa3loM BBICTYNAET MPUHIUIT Pa3esICHHs] BIaCTH B TOCY/IapCTBE Ha
TPU BETBU: 3aKOHO/IATEIILHYIO, UCTIOIHUTEIBHYIO U CyAeOHYIo [4, c. 92]. Bompeku Tomy, 4TO ¢ Mepro-
na GopMHpPOBaHUS UAEH TOTOBOPHOM KOHUEMIMU B AHTUYHBIN MEPHOA MPOLUIN THICAYH JIET, HMEHHO
9TU MU CO3AAI0T JUIs HaC (DYHIAMEHT JJIsi COBPEMEHHON pean3aliy Ui KOHTPAaKTHBU3MA.

Ha cnenyromem srane miuesina ¢uinocopo HoBoro Bpemenu nanee pa3BWId U OPOPMUIU
KOHIICTIIIUIO JIOTOBOPHOM KOHIICTIIIUM BO3SHUKHOBEHUS TOCYAapcTBa, a uMeHHO Tomac ['060c, JxoH
Jlokk u Xan-Xax Pycco. C oHO# cTOpOHBI, B X padoTax SBHO MPOCIIEKUBAECTCS PEEMCTBEHHOCTD B
TEOPUSIX U METOJIOJIOTHSIX JIOTOBOPA; C JPYTOM CTOPOHBI, BUAHBI pa3INuus B CTENEHU JIMOepan3Ma U
MpeanoYnTaeMbIx (hopMax TOCYAapCTBEHHOro MpasieHus [5, c. 16]. Cnenyrommii BUTOK Uei oO1e-
CTBEHHOT'O JIOTOBOPA MPUHAUICKUT BETMKOMY HeMerkoMy ¢unocody Mmmanymmy Kanry.

[Tocne BomUIONIEHNS HA MMPAKTUKE TOCYAaPCTBEHHOCTH Psiia MPUHIUIIOB OOIIECTBEHHOTO J10-
roBopa B xojie Benukoii ¢ppaniry3ckoii Oyp:kya3HON PEBOIOIMHU U MOCIIEIOBABIIEH 3a HEll IeTouKe
PEBOIIIOLIMOHHBIX JIBI)KEHUM, HACTynui mepuon peakuuu. M 6onee yem Ha 150 netr maem ooOuie-
CTBEHHOT'O JJOTOBOpPa OTONUIH Ha nepudepuro Gpunocoduu U TeOPUN rocy1apcTBa U mpasa.

BaxapiM 3Tarom Ha MyTH pa3BUTHUS KOHIEMIMU OOIIECTBEHHOIO J0roBopa crtamu 60-e IT.
XX Beka, Korja uieu JaHHOW KOHLIENLMU Hayald aKTUBHO pa3padaThIBaThCsl HEOKOHTPAKTUBUCTA-
MH, AMEPUKAHCKUMU yueHbIMU [[xoHOM PomsoMm, [Ixeiimcom Makruiom, JlxxeitMmcoM berokeHeHOM
u ['opnonom Tamiokom. PazpabaTeiBatoTcsi HOBbIE UEU B PA3BUTUM SKOHOMUYECKOM U COLMAIbHOMN
MBICITH, BCTIEICTBHE Yero (OPMHUPYETCS TeOpHs CIPABEUIMBOCTU U KOHIIETIIIHUS TOTUTHYECKOTO JTH-
Oepanu3ma. BaxkHO OTMETUTH BIMSHUE HYKOHOMUYECKOW MBICIH, KOTOpas Jajla HOBBIE CHJIBI IS
pa3BUTHA KOHTPAaKTUBH3Ma B TOT nepuoA. Tak, Harpumep, berokeHeH B 1986 roay Obu1 ymocToeH
HobGeneBckoit mpemMun Mo SKOHOMUKE.

Htak, 0000mMM posin OOLIECTBEHHOTO JO0roBOpa B TEOPUHM COBPEMEHHOI'O TOCYAapCTBa,
CTPYIIIUPYEM UX B CMBICIIOBBIE OJIOKU IO OOBEKTAM HUCIOJIHAEMBIX JOTOBOPOM POJIEH.

O rocynapcTBeHHOCTH. 37leCh Mbl HauMHaeM ¢ Haubojee I00aJbHOrO 3HA4YEeHUs oOIle-
CTBEHHOT'O JIOTOBOPa — UCTOUYHMKA TOCYIapCTBEHHOCTH. OH Take UrpaeT pojb HCTOUYHUKA CyBepe-
HUTETA, UICTOYHUKA 3aKOHOJATEIIbHON MHUIMATUBBI HAPOAA, NUCTOYHUKA COLIMAIIBHOTO U MOJIUTHY E-
CKOro paBeHcTBa [6, C. 30].

O co3nanum rpaxaannHa. Hambonee BpICOKU ypoBeHb aOCTPAKIIMK UJIEH JOTOBOPA, Mpopa-
6oranHblii UMManynnom KanTtoMm, a UMEHHO: YTBEpKJI€HUE JIESTUTUMHOCTH FOCYapCTBa B CO3HAHUU
rpa)x<IaHWHa; MPUMAT MOPATHHOTO 3aKOHA B CO3HAHWU TPpaKIAaHWHA; M HAKOHeIl, MeTadopa T0ToBO-
pa c TOCy/1apCTBOM B CO3HAHHM TpakaanuHa [7, c. 174].

OO0 oOmiecTBeHHOH MONB3e. 3/1eCh 3aMETHHI JIBE poiiu: QPyHAAMEHT AJsl pa3paboTKu oOiie-
ctBeHHO-TI0NIe3HbIX HITA u 00orof0BBITOAHAS cHCcTeMa 3allMThI MPaB rpa)KIaHUHA U TOCYIapCTBa.
MOXHO OTMETHTb, YTO BCETJa peub HUJET O MOJb3e OOIIECTBA, MOITOMY MOXHO OTHECTH CHUCTEMY
B3TJIS,7I0B OOIIECTBEHHOTO JOTOBOPA B IIEJIOM K MOJXOAY «TOCYAApCTBO JUIs uenoBeka» [8, c. 61].

O mpaBax rpaxnaan. IIpexne Bcero, oOIECTBEHHBIH JOTOBOP MOXKET BBICTYNaTh MO JIOKKY
CUCTEMOH TiepepacnpeieieHIs] eCTECTBEHHBIX TIpaB [9, C. 24]. [lanee, B 3aBUCUMOCTH OT TPAKTOBKH,
peub B OrOBOpe HIET 0 0ojiee 4acThIX MpaBax: MpaBe Ha cBOOOY BbIOOpa rocynapcrsa, paBe Ha
cBO0OOY Tpak/laHCTBAa MHAMBHUAOM; IIPABO Ha 3alIUTY HE3aBUCUMON cyaeOHOI crcTeMoil 0a30BbIX
IpaB 4YeJoBeKa (>KU3Hb, CBOOOA, COOCTBEHHOCTH).
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[TpuHune! rocynapersa 1 oduiectsa. B aToi rpynmne Moryt ObITh yKa3aHbl: IPUHIMI PaB-
HOW CBOOO/IBI, IPUHIUIT PABHOM JOCTYIIHOCTH MaTepuanbHbIX Onar [10, c. 189], mpuHimn paBHOI
JOCTYIIHOCTH COLMAJIBbHBIX BO3MOYKHOCTEH, IIPUHLIMII COLMAIBHOTO HEPAaBEHCTBA MHAMBUAOB [11,
c. 52]. BayxHO OTMETHUTb, YTO AAHHBIN 0JI0K O1ke Beex cTouT K XX| BeKy U ABISETCS OTpaKEHUEM
HEOKOHTPAKTUBUCTCKON MBICIIH.

["apanT rocynapcra. /lanHble uaen OOIIECTBEHHOTO AOrOBOpa MOXKHO BUAETh B KoHcTHTY-
LUAX JEMOKPAaTH4eCKUX rocyaapcrs u BaxsHeimux HITA, rae rocynapcTBo BBICTYNAeT Kak: rapaHT
LEJIOCTHOCTU U CYBEPEHHOCTH TOCYAAapCTBa, FapaHT BHYTPEHHEH 00IIeCTBEHHON 0€30MacHOCTH, ra-
PaHT BHELIHEr0 MHUpa C APYIrMMHU rOCyAapCTBaMH, FapaHT COLMAIbHOMN CIpPaBEAIMBOCTH Yepe3 00b-
eIMHEHHE JII0IeH B IPYIIIBI, TAPAHT 3aLIUTHI )KU3HU U 0€30IaCHOCTH TPaKJaH, rapaHT 3aIIUThI co0-
CTBEHHOCTHU I'pakJiaH, rapaHT 0a30BbIX IPaB U CBOOOJ I'pakJaH MOCPEACTBOM IIYOJUYHBIX 3aKOHOB,
Y HaKOHEII, TapaHT HApOJHOTO MPaBa HA PACTOPKEHUE/3aKII0UEHUE TOTOBOpa. UTO XapaKTEepHO, MBI
BUJMM IPUMEHEHUE ITPUHLUIIOB OOIECTBEHHOr0 JOI0BOpa B CAMBIX pa3HbIX cepax *KU3HHU oO01ie-
CTBA — U COLIMAJIbHOM, U MPABOBOM, U BOCHHOM, U TOJIMTUYECKOM, K IKOHOMUYECKOM. To ecTh mupo-
Ta KOHILENLUHU M03BOJIsAET eil (TMIOTETUYECKH) BBICTYIIAaTh €AMHCTBEHHOH MIaT(OpMON IS LEJIOro
roCyJ1apCTBEHHOI'O CTPOSI.

MoHononuu rocynapcrsa. 31€Ch MOKHO pPacCMAaTpUBaTh POJIb JOTOBOpa TPOSKO, TaK KaK OH
IIPUCBAUBAET IOCYIapCTBY B OOMEH Ha psAJl rapaHTU, YKa3aHHbBIX BbIIIE, MOHOIOJIUHN Ha IPUMEHeE-
HUE CUJIBI JJIS OJIEP’KaHUSI BHYTPEHHET0 MOpsAIKa, 000POHY OT BHELIHUX BPAaroB U 3aKOHOJIATeI b-
HYIO JIeITeNbHOCTh. TakuM 00pa3oM, BCe CHIIOBBIE M 3aKOHOJATEIIbHBIC CUCTEMBI Ipa)KIaHe Tepe-
JAl0T 10 JOrOBOPY TOCYIapCTBY.

KoneuHo, 26 BbllleyKa3aHHBIX POJIEN OOILECTBEHHOI'O JIOTOBOPAa MMEIOT MECTO B MPAKTHKE
rOCY/IapCTBEHHOT'O CTPOsI B CAMBIX Pa3HOOOPa3HbIX KOMOMHAIMIX. MHOXKeCTBO (DakTOPOB BIMSAIOT Ha
UX COYETaHMs: BO3PACT TOCYAApPCTBEHHOCTH, MCTOPUYECKUN KOHTEKCT, reorpad)uuecKuil JeTepMHu-
HU3M, YPOBEHb HayYHO-TEXHUUECKOI'0 Nporpecca, HallMOHaIbHbIe OCOOEHHOCTH, CTEIEHb SKOHOMUYE-
CKOT0 pa3BUTHA U MHOTO€ Jpyroe. Ho, Tak nim nxaue, nogo0HOE 4MCI0 BapUaluil CBUIETENbCTBYET O
HEMPeXOo/AIeH aKTyaJIbHOCTH U MHOXKECTBEHHOCTH MPAKTHYECKUX MPUMEHEHHUH OOIIeCTBEHHOIO J10-
roBOpa Kak MHCTPYMEHTAPHON TEOPUHU COBPEMEHHBIX FOCYIAPCTBEHHBIX U MPABOBBIX CUCTEM.
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O NPABOBOM JOKTPUH
B UCIIOJTHUTEJBbHOM BETBH BJIACTH

I'MJIBMYJIJIMH Aiinyp Pasudosuy
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IIpaBoBass MOKTpHWHA SBISETCS YHUBEPCAIBHBIM dIIe-
MEHTOM HJE0JI0r0-T€OPETUIECKOTO BO3IECHCTBHI B
cdepe npasa, a TaKKe B 00JIaCTH OCYILIECTBICHUS JIe-
ATEJIBHOCTH BCETO MEXaHHM3Ma POCCHUHCKOro rocy-
JapcTBa, B TOM YHCJE W HAa Hanbojee 3HAYNMBbIE e
CTPYKTypHBIE SJIEMEHTHI — BETBM BiacTH. Paccmar-
puBas BIMSHHE NIPABOBOM MOKTPHUHBI B paMKax HC-
MOJTHUTENFHOW BETBH BIIACTH, MOXKHO yKa3aTh Ha eé
KITIOYEBYIO POJb B Pa3pabOTKEe M TaKUX IPABOBBIX
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Legal doctrine makes a universal component of
ideological and theoretical impact in the area of
law, as well as in the area of implementation of ac-
tivities of the whole mechanism of the Russian
state, including its most significant structural ele-
ments — branches of government. Considering the
impact of legal doctrine in the context of the execu-
tive branch of government, we can point out its key
role in developing, among others, such legal princi-
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MIPUHIIMIIOB, KaK: OTBETCTBEHHOCTh, 3()(HEKTUBHOCTD,
CHUCTEMHOCTbB, PE3yJIbTaTUBHOCTh, IIPOTHOCTUYHOCTD.
OTH TMPHUHIUIIEL, B CBOIO OYepeNb, CIIy)KaT OPHEHTH-
POM, KaK JIJIsl MPaBOTBOPUYECKOM, TaK U IJisl paBoOpe-
anu3alMoHHON AesTensbHOCTH. [Ipu ocyiiecTBiIeHUN
WCTIOTHUTENFHOW BJIACTH TPABOBAas JTOKTPHHA MOMO-
raeT ONpeieauTh OalaHC MEXKIY Pa3IMYHBIMU aJIMHU-
HUCTPATUBHO-TIPABOBBIMH HMHCTUTYTaMH U TPAHUIIBI
pa3yMHOTO TPaBONMPHUMEHEHUs, MEXIYy LEHTpaIn3a-
UeH W NEeNeHTpaIn3aIueld BIACTH, a TAKKEe CII0CO0-
CTBYET Ha/JIeXkKaIlleMy TOJIKOBaHUIO npasa. [IpaBoBas
JIOKTpYHA pa3padaThIBaET MOJIO0XKEHHSI, KOTOPHIE CIIO-
COOCTBYIOT OOOCHOBAaHMIO NEHCTBYIOMIEH (HOPMYITBI
UCIIOJIHUTENFHON BiacTH. MOXKHO HE COMHEBATHCH,
YTO IPU OTCYTCTBUU TAKOTO HAyYHO-OOOCHOBAHHOTO,
PETYIATUBHO-TIPUKIIATHOTO AJIEMEHTa TPaBOBOU CH-
CTEMBI TOCYIapCTBa KaK — MpaBoBasi TOKTpUHA, Opra-
HBI UCITOJTHUTEIILHON BJIACTH B TOM BHJC, B KOTOpOM
OHH CYIIECTBYIOT ceiiyac B HaIlleM TOCYIapCTBe, CYy-
IIECTBOBAIH OBl B TIPUHIIHIIC.

KaroueBble ciioBa: mpaBoBasi JOKTPHHA, HCIIOJIHU-
TeNTbHAS BIACTH, 3aKOH, CHCTEMHOCTh, OTBETCTBEH-
HOCTb, DJIEMEHT, TOCYJapCTBO, CyOBEKT.

ples as responsibility, efficiency, consistency,
productivity, predictiveness. These principles, in
their turn, serve as landmarks both for lawmaking
and enforcement activities. When implementing ex-
ecutive powers, legal doctrine helps to define the
balance between different administrative and legal
institutions, as well as boundaries of reasonable law
enforcement, between centralization and decentrali-
zation of power, and also contributes toward appli-
cable interpretation of law. Legal doctrine works
out provisions, which assist in grounding the in-
cumbent mode of the executive branch of govern-
ment. There can be no doubt that without such sci-
entifically grounded, regulative and applied com-
ponent of the legal framework of the state as legal
doctrine, executive branch authorities would not
have been there in the shape they now exist in our
state.

Key words: legal doctrine, executive authority,
law, consistency, responsibility, component, state,
subject.

Kak cnenyer u3 conepxxauuss Koncturyuu Poccuiickoit @eneparuu, [IpaBurensctBo Poc-
cuiickoit denepany oJMIETBOPSIET COOON BBICIINI KOJUIErHalbHbIM OpraH MCHOIHUTENbHOM Bila-
CTH, KOTOPBIA peaTu3yeT psil OCHOBHBIX T'OCYAApPCTBEHHBIX (DYHKIMI M HEM30EKHO HCIBITHIBAIOT
BIIUSIHUE TIPABOBOM IOJUTHKHU, a €€ NEATEIbHOCTb OTPa)XacT B ONPEAEICHHOW CTENEHH IPOLECC
BOCHPUATHS MPUHATHIX 3aKOHOB B paMKax oOIIecTBEHHOro co3HaHud. [Ipu sTom Hannexarie chop-
MYJIHPOBAHHBIE MOJIOKEHUS MPABOBOM JOKTPUHBI CIIOCOOCTBYIOT B JIEATEILHOCTH OPTaHOB MCIIOJI-
HUTEJIBHON BJIACTH KAu€CTBEHHOMY TOJIKOBAHHIO U HCIIOJIHEHHUIO 3aKOHOB, BBICTYyMasl BCIIOMOTa-
TEJIbHBIM JIEMEHTOM MTPAKTUYECKOTO MPUMEHEHMSL.

Heo6xoaumo oTtmeTuTh, uTo B Oonblei yactu cyObekToB Poccuiickoit denepanuu cyiie-
CTBYET COOCTBEHHAsl CCT€Ma OPraHOB MCIOJHUTEIbHON BIACTH, PyKOBOJUT KOTOPOH BBICIIMN HC-
NOJIHUTENbHBIN opran cyobekra Poccuiickoit @enepanuu [1, €. 34-38]. He3aBrcumo oT Ha3BaHUS
JAHHOTO BBICIIETO MCHOJHUTEIBHOTO opraHa cyobekra Poccuiickoit ®@eneparnun (npe3uaeHt B Pec-
nyOnuke TaTtapcral, riaaBa, Ty0epHaTOp B 00JaCTsIX U MPOYKE), OH, KaK IPaBUJIO, BBHIIIOJIHAET ONpe-
nenéHHble (QyHKIMH, 3aKII0YA0IMecs B KOOPIUHALMU U PYKOBOJCTBE APYTMMH OpraHaMH HUCIOJI-
HUTEJIBHOMN BJIACTH CyOBEKTA.

HcnonHuTenbHas BIACTh CTPOUTCS HA MPUHLHUIAX aJIMUHUCTPATHBHOTO MpaBa, XapaKTepH-
3yeTcs HePAPXUYHOCTHIO, CUCTEMHOCTBI0. [103TOMY HEOOX0IMMO OTpa3UTh AAHHBIA aCHEKT Ha MPHU-
Mepe B3aMMOCBSI3U MPABOBOW JTOKTPUHBI U UCTIIOJHUTENHLHOM BETBU BJIACTU MOCPEICTBOM aIMHHHU-
CTPaTUBHBIX KaTErOPHIl.

AnmunucTtpatuBHas pegopma B Poccun B cBoel ocHOBe Oblila HalpaBjieHa HA KOHCTPYKTHUB-
HbIe U (pyHIaMEHTaJIbHbIE U3MEHEHUS! UCTIOJTHUTEIBHOM BJIACTH JUIs IpUAaHus ei 6onblieit apdek-
TUBHOCTH M YETKOM CHCTEMHOCTHU. B 3TOl CcBsi3u OyneT MpaBUIbHBIM U3JIOKUTH CBSI3aHHBIE C JOK-
TPUHAJIBHBIM BO33pEHHEM IPOOIeMbl aIMUHUCTPATUBHO-IIPABOBOTO XapaKkTepa.

[TpaBoBas noKTprHA MoMoraeT (OpMUPOBATh IOPUIMUECKUE MEXAHU3MbI, B TOM UYHUCIIE U ajI-
MHUHHCTPATUBHO-TIPABOBbIE, KOTOPhIE MOT'YT OBITh MCIIOJIb30BAHBI B PAMKAX CO3JaHUS OTJEIBHOTO e
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HaIpaBJICHUS — a[IMUHACTPATUBHON JTOKTPHHBI, 00ECIICUNBAIOIICH HE TOJIBKO aIMUHUCTPATUBHYIO, HO
Y KOHCTUTYIIMOHHYIO peOpMBbI, HallpaBJICHHbIE HA YIIyYLICHHE BCEH NCIOIHUTENbHON CUCTEMBI.

[IpaBoBast NOKTPHHA CIOCOOCTBYET COBEPIIEHCTBOBAHUIO CHUCTEMBI 3aKOHOJATENLCTBA B
cdepe aAMIHUCTPATUBHO-HUCIIOJIHUTEIBHOMN BIIACTH Yepe3 JOKTPUHAIBHOE H3yYeHUE U 0O00CHOBAHUE
ee coJiepKaHus U (PyHKIMOHUPOBAHHUSL.

B pamkax npaBoBoil JOKTPUHBI MOTYT OBITh BBIPAXKEHbl OCHOBHBIE MPUHIUIIBI E€ATEIbHOCTH
HCIIOJIHUTEJIbHBIX OPraHOB, a TaKXKe, OTpaXkask B CBOEM COJEpPKAHUU ACIIEKThl KOOPAWHALMU (COOT-
HOCHMOCTH), OCHOBOIIOJIaralolliie Hayasla JesiTeIbHOCTH BCEro MEXaHHW3Ma rocyJapcTBa U ero ya-
cTu. B copepxaHue npaBoBOil JOKTPUHBI MOYKHO BKJIIOUUTH IOJIOKEHUS, KOTOPBIE CIIOCOOCTBOBAIN
Obl HAXOKJCHUIO MPEIETIOB U OTPAaHUYEHUN IS JesITeNIbHOCTH TOCYJapCTBEHHOTO amnmnapaTa. Kera-
TH 3aMETUM, YTO B aJMUHUCTPATUBHOM IIPaBE€ BO3MOJKHA JIMUHAS WHTEPIPETALIMOHHAS JESTElNlb-
HOCTb JOJDKHOCTHOTO JIUIIA B MpeAeNiaX TUCKPEIIMOHHBIX TOJTHOMOYHIA, IO YCMOTPEHHUIO.

[TpaBoBast TOKTpHHA ONPENENSET LEIb COBEPIICHCTBOBAHUS MCIIOJHUTEIBHON CUCTEMBI Ue-
pe3 mpopaboTKy KaTEerOpHH «HOpUIUYecKas OTBETCTBEHHOCTh JOJDKHOCTHBIX JUL». [1oBBICHTE ypo-
BEHb 3TOM caMOl OTBETCTBEHHOCTH IIpEIaraeTcsl 4epe3 CBOMCTBO TPAHCHAPEHTHOCTH JIEATEIbHO-
CTH FOCYAapCTBEHHBIX OPT'aHOB.

[IpaBoBass JOKTpUHA JOMOJHUTENBHO IO3BOJISIET HMCCIEAOBATh M H3y4daTb COOTHOLIEHHE
YaCTHOTO U MyOJIMYHOTO MHTEPECOB B MpaBe, MOCKOJIbKY KOHIEHIMS MPUOPUTETA MpaB U CBOOOL
YeJloBeKa U IpaKJaHHHA, KaK OTMEYaeTCs, «HE MOIy4YHuia IPUEMIIEMOr0 PELeHUs B aJMUHUCTpa-
TUBHO-TIPABOBBIX MHCTUTyTax» [2, C. 220]. Ilouck MmomoOHBIX MPHUHIMIIOB MO COOTHOIIEHUIO U
HaXO0XJACHUIO OajlaHca B MHTEpECAaX €CTh [IEPBOOCHOBA Ul Pa3BUTHUS BCEM CUCTEMBbI UCIIOIHUTEN b-
HOM BIIACTH U AJI MPAaBUIBHOTO PACCTABIICHUS aKIIEHTOB B IIPABOBOM PETrYJIHPOBAHUU OOIIECTBEH-
HBIX OTHOILICHUH.

Bo3MOXHOCTH MpaBOBOIl TOKTPUHBI OTPAXKAIOTCSA B IMOUCKE TAKUX MPUOPUTETOB OCYILIECTB-
JICHUS! MTOJIHOMOYUI MCIIOJHUTENIBHON BIACThIO, KAK pa3rpaHUYeHHE KOMIIETEHLIUNU OPraHOB HCIOJI-
HUTEJIBHOM BJIACTH B paMKaXx ACLEHTPAIN3allMd U LEHTPAIU3aluH, IOCKOJIBKY U B HacTOsLIEE Bpe-
Msl CYIIECTBYIOT CEphE3HbIE IPOOJIEMBI B paMKax JaHHOTO sIBI€HUs. BracTe nenurcs no BepTUKaIn
HE BCErJa NPsSMOJIMHENHO U OYEBHU]IHO.

OnTumMu3upoBaB KilaccU(UKAIIMOHHBIE MOAXOAbl K CUCTEME TOCYJapCTBEHHBIX OPraHOB M
pacnpenennB UX MO KaTeropusM HE TOJIbKO B JOKTPUHAIBHOM, HO M B 3aKOHOJATEJIIBHOM KIIIOUE,
IIpaBoOBasi IOKTPUHA CTAJIKUBAETCs el C OJHOM 3a1auel, a UMEHHO, ¢ He0OX0IMMOCThIO 00OCHOBA-
HUS JUIsl BJIACTHBIX MHCTUTYTOB O0JAacTH NMPUMEHEHHUS DPErJIaMEHTOB [0 OKAa3aHUIO IMyOJIMYHBIX
YCIIYT, KOTOpblE€ B HEKOTOpPHIX cyObekTax Poccum HaxonsTcs emé He Ha JO0JKHOM ypoBHe. WH-
CTPYKTHBHOE MBIIIIEHHE U (OpMATIU3M MOPOIl MOXKET ObITh MPEOJ0JIEH TOJIBKO Ha YPOBHE BHEApe-
HUS MPaBWJIBHOTO NMOHUMAaHUS JESATEIIbHOCTH Yepe3 HaydyHO OOOCHOBAHHYIO CBSI3b JEHMCTBHI opra-
HOB BJIACTH C UX LEJISAMHU U COLMATIBHBIM IMpeHa3HaueHneM. B uHoM ciydae HenszOexeH Oropokpa-
TH3M U BOJIOKHTA.

Hakoner, ocHOBHasl 3a1a4a, KOTOpasi CTOMT MEepe]] PaBOBOM TOKTPUHON B paMKaxX MCIIOJIHH-
TEIbHOW BIJIACTH, 3aKJIIOYAETCAd B TOM, YTOOBI MOBBICUTH CTENIEHb B3aUMOCBSI3U U B3aHMOJCHCTBUS
JIMYHOCTH, MHCTUTYTOB T'PaXJaHCKOT0 O0IIECTBA M OPraHOB MCIOJIHUTEIBHOM BIACTH. DTO HE aHTa-
TOHHUCTUYECKHE, a B3aUMOJICHCTBYIONINE U B3aMMO3aBUCHUMbIE AyieMeHThl. HeT ocHoBaHuil ux mnpo-
THUBOIIOCTABJIATh, MOCKOJIBKY OHU OJIMHAKOBO HYXAAIOTCA APYT B Apyre. JINYHOCTH He criocoOHa ca-
MOCTOSITEIBHO JOCTUYb LIeJieil, TPeOYIOUIMX BIACTHOrO COMpoBOXIAeHUS. CyllecTBOBaHHE BIIACT-
HBIX OpraHoB 6e3 001ecTBa He UMEET CMBICIA.

[TpaBoBast JOKTpHHA «IIEPEKUABIBAET MOCTBI» MEXAY OOIEHAayYHBIMH MOHATHSAMHU U IIPaBO-
BOH JI€ATEIbHOCTBIO OPTraHOB UCIIOJIHUTEIBHOMN BJIACTH.

Takue kareropuu, Kak cucmemuocms W 3¢ghghekmuenocms (Bbifieneno Mo — [.A.), B co-
BPEMEHHOMN NPaBOBOW KM3HM Poccum cranu 10BOJBHO aKTyaJbHBIMHM B CHUJIy UX CaMOW NPUPOJBI.
PedopmupoBanme rocyjapcTBEHHOM CUCTEMbI TpeOyeT MepecTpOrKH MPaBOBOI CUCTEMBI, a clieiaTh
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3TO ¢ MMUHMMAJIBHBIMU U3JIEP’KKAMHU HEBO3MOXKHO 0O€3 COMOJYUHEHHOCTHU, CIAXEHHOCTH M JOCTa-
TOYHOU MPOAYKTUBHOCTH BKJIAbIBAEMBIX peCypcoB. B HeKoTOphIX acnekTax 3(h(peKTHBHOCTH BBIXO-
IUT HA MEPBBIN IJ1aH, OTOJBUTasl TPEOOBAHUS CUCTEMHOCTU. JTO MPOUCXOJIUT MOTOMY, YTO, Mepe-
XOJIs1 Ha PEIbChl PHIHOYHON IKOHOMHKH, TOCYIapCTBO CTAJO OT/AaBaTh OTUYET B Oojbineil mepe dax-
TOPY OTPaHUYEHHBIX PECYPCOB, MOJYUYECHHUIO PE3YyJbTAaTOB 32 MUHUMAJIbHOE KOJIMYECTBO BPEMEHH,
HE00X0IMMOCTH KOHKYPEHTHOU 00phOBI U TIpoUee.

KoMIIeTeHTHOCTh MCIIONHUTENIBHON BIIACTH, KaK MPEACTABIISIETCS, 3TO OJIHA U3 OCHOBOINOJIA-
raroumux kareropui ganHou setsu. Kak ormeuaer MLII. IleTpoB, «HeonpenenéHHOCT KOMIIETEHIIMA
CTAaHOBUTCS IPUYMHON 06€30TBETCTBEHHOCTH. YeM abcTpakTHee U MHOTOYHUCIIEHHEE MOJI0XKEHUS 3a-
KOHa, TeM OoJibllle MO>KHO TpeOOBaTh ¢ MOJAYMHEHHBIX B aJIMUHUCTPATUBHOM IUIaHe. OTBETCTBEH-
HOCTb JINYHAs MOHMMAETCS B HEraTHBHOM IIJIaHe, 3aMellaeT 00bEM MPaBOBOM OTBETCTBEHHOCTH
myOJINYHON BIACTH B LIEJIOM KaK CHCTEMBI, KOTOpas K TOMY K€ JISHCTBYET B HEONPEAeNEHHBIX Mpa-
BOBBIX paMKax, 4TO €CTh HE YTO MHOE, KaKk 0€30TBETCTBEHHOCTHY [2, C. 233]. [TosTomy onpenenén-
HOCTb 3aKOHOJIaTEIbHBIX HOPM B IIJIOCKOCTH UX BBIIIOJHEHUS UCIOJHUTEIBHBIMU OpraHaMH BJIacTH
aBIgeTCs HeoOxoaumoin. OOecrneuuTh Takhe 3ampochl MCIOIHUTENBHBIX BIACTEH B CHJIAX JIMIIb
4yéTKas, (hopMaILHO OnpeenEéHHas U KOHIENTYalbHO MpopadoTaHHast mpaBoBasi JOKTpuHA. U 31ech
MO>HO OTMETUTH Ty POJIb IPABOBOM JOKTPUHBI, KOTOpPask BHICTYNAET B OCO3HAHUU €€ B3aUMOCBS3H C
peanbHOH KH3HBIO. D()(HEKTUBHOCTH MCIIOIHEHHS] HOPMATHBHBIX aKTOB — 3aJIOT Pa3BUTHUS JTaHHOTO
OpraHa U HallpaBJICHUA JESTEIbHOCTH. VIMEHHO mpaBOBas JOKTPHUHA CIIOCOOHA KOH(UTYpUPOBATD,
CTPYKTYpPUPOBATh U MPEJIOKUTH OCOOBIE MYTH BBIITOJHEHUS JIJIsl HCIIOJHUTEIBHON BIACTH TEX WIH
WHBIX IIPABOBBIX aKTOB, MPEJIOKUTh HanOOJIee ONTUMAIIbHBIE aITOPUTMBI UX OCYIIECTBIICHUS.

[IpaBoBass HOKTpUHA CHOCOOHA Takke KOHUENTYaJbHO pa3rpaHUYUTh KOMIETEHIIMIO Blla-
CTE€H, B HEKOTOPOM POJI€ UHAMBUAYATU3UPOBAB €€ MYTEM 3aKPEIUICHUs] OCHOBHBIX JIOTM M IOJIOXKE-
HUI B CBOEM COJICPKAHUU U TEM CaMbIM CIIOCOOCTBYsI OOJIETYEHHIO pa3pelIeH sl IIOCTABICHHBIX T1e-
pea UCIIOJIHUTENLHOM BIACThI0 KOHKPETHBIX 3a/1a4. [IpaBoBas JOKTpUHA B paMKaxX MCIOJIHUTEIbHON
BJIACTH CIIOCOOHA TaKXK€ YMOPSIOUYUTh W MPAaBOBYIO MOJUTHKY B uccienyemoi cgepe. IlpaBopas
JOKTPHHA CIIOCOOHA OMpeAEIUTh TOUKY OallaHca U B TAaKOM SIBJICHUH, KaK IIEHTpaIU3alus 1 JeLeH-
Tpayn3anus MyoJnyHOU BilacTH. IMEHHO nerneHTpanu3anus, KoTopasi Tak HacylllHa B COBPEMEHHOM
MUPE, MOXKET MPEAIOIAraTb He TOIBKO ONPENEIEHHBIE PETHOHAIBHBIE TIOJTHOMOYHS, HO U YBEJINYH-
BaeT CTENEHb OTBETCTBEHHOCTH MCIIOJIHUTEIBHOM BJIACTH B 1iesoM. [Ipu 3TOM, 4yeM KOHKpeTHee Io-
JIOKEHHE 3aKOHA, YCTaHABJIMBAIOLIETO MOJIHOMOYMS, MpaBa U OOS3aHHOCTH, TEM peajlbHee OTBET-
CTBEHHOCTb [2, C. 233.]. U mpaBoBast TOKTpHHA TaKKe JEHCTBYET U B IaHHOM cdepe, pazpadaThiBas,
yCTaHaBIMBas U/UITH yCcTpaHssi Hed(HEeKTHBHBIC MOIOKEHUSI U ITPABOBbIC KOHCTPYKIHH [3, C. 26].

3/1eCh CTOUT 3a0CTPUTh BHUMaHHUE Ha TOM, YTO OOJIBIIMHCTBO 3JIEMEHTOB MCIIOJIHUTEILHON
BJIACTH, KOTOPBIE U HANPSAMYIO B3aMMOJEHCTBYIOT C TpakJlaHaMU, 3TO OOBIYHBIE CITyXaIIUe BCEBO3-
MOJKHBIX aJMHUHUCTpALMH, yIpaBleHUI, KOMUTETOB, OTIENOB, (PUIMATIOB M MPOUYUX YIpaBIeHYE-
CKUX siUeeK. DTU CIy’Kalllle HEMOCPEeICTBEHHO HE MOTYT BUIETh HU HANpPaBJICHUMN JIBUKEHMS, HU
camMoOll LIeNH NPaBOBOW JOKTPHUHBI HE NMOTOMY, YTO BBICTYNAKOT KaKMMH-TO HENAJbHOBUIHBIMHU HIIU
MaJOrpaMOTHBIMH, a TIOTOMY, YTO 3Ta MpoOJieMaTHKa HAaXOJUTCS B KOMIIETEHIIMH BBIIMIECTOSIINX
MHCTAHIUI U LEHTPAJIbHBIX PYKOBOAUTENEH. 371eCh MBI UMEEM B BHJY TO, YTO OOJIBLIIMHCTBO IMONpa-
BOK U M3MEHEHHWH, KaK B 3aKOHOTBOPYECKOH, TaK U B aJMUHUCTPATUBHOW cdepe MPOUCXOAUT Oe3
y4JacTusl OOBIYHBIX CITyKaIIKX. [TpOeKThl HOBBIX JTOMKHOCTHBIX MHCTPYKIUI, TPOEKTHI MOJIOKEHHUH
0 KOMUCCHSIX, TUIIOBBIE YCTaBbl (PMIIMATIOB FOCYAAPCTBEHHBIX YUPEXKICHUN U NMPOYUE BHIPAKEHHBIE
B TEKCTOBOM (pOopMare MporpaMMHbIE U TUIIOBBIE JOKYMEHTHI pa3pabaThIBalOTCS B pacyére Ha mep-
BOHAuYaJbHbIe KOHIIENTYaJIbHbIE MOJIOKEHUSI, KOTOPbIE XOTEJIOCh Obl BUAETh B YHU(DUIIMPOBAHHOMN
¢dopmMe B TOM WJIM WHOM TOCYJapCTBEHHOM opraHe. IMeHHO B LIEHTpalbHBIX amlmaparax HCIOJHU-
TEIbHOU BJIACTH pa3padaThIBalOTCS OCHOBHbBIE JOKYMEHTHI, KOTOpPbIE KaK pa3 U OCHOBAHbBI Ha IPaBoO-
BOH JIOKTPUHE CO BCEMU CBOMMH KOHLENTYAIbHBIMU MOJIOKEHUSMHU U HOpMaMHu. W auib 3atem, Ko-
raa OynyT IpoiAeHbI Bce MPOLEayphl U 0JJ00peHbl OKOHYATEIbHbIE TEKCTHl HOPMAaTUBHOTO MaTepH-
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asa, Bce OHM (B BUAC OPHUIMAIBHBIX MUCEM, yYKa30B, MPUKA30B, PACHOPSLKEHUH, pa3bsCHEHUH U
npoueil hopMe) CrycKaroTCsl B HIDKECTOALIME HHCTaHIMU B paboTy. U 31ech MoxkeT nmpou3oiitu He-
JOTIOHUMAaHUE, B CUJIy TOTO, YTO COCTABUTENIU PA3JIMYHBIX HOPMATUBHBIX AKTOB MJIM aKTOB IPaBO-
IPUMEHEHHsI MOT'YT ObITh MPEKPACHO OCBEIOMJICHBI O IIPABOBOM JOKTPHHE, a KOHKPETHbBIE CIIyXa-
LI1€ HU3ILIEr0 U CPEIHEro 3BE€HA BUIAT TOJIBKO JOKYMEHTHI, IIPUCIAHHBIE U OTIMCAHHBIE PYKOBOJI-
CTBOM MM B paboty. Ho B m060M ciryyae mpaBoBasi IOKTpHUHA B TOH MM MHOW (hopMe BBICTYIAET
PEryJIATOPOM MPABOOTHOIIEHUH MEXIY TpakJaHaMu (HaIlpuUMep, Yepe3 NOpsAJ0K PErUCTpaluy Win
oopMIIeHHsT YCTAaHOBJIEHHBIX JOKYMEHTOB M IIpOouee), MOCKOJbKY OCHOBBI IPABOBBIX I0JIOKEHHUH
HE MOTYT pa3padaThIBaThCsl BHE MPABOBOM JOKTPUHBI.

Henb3st He OTMETUTH TO 0OCTOATENBCTBO, YTO Il HOPMAJIBHOIO ()YHKLIMOHUPOBAHUS IoCy-
JTapCTBEHHOM BJIACTH HEOOXOIMMO HAIWYHE OTKPHITOTO U B3aMMOCBSI3aHHOTO TPABOBOTO MPOCTPAH-
CTBa, KOTOPOE HE MOJKET CYILECTBOBATh B yCIOBHAX IOPUANYECKOro Bakyyma. IIpaBoBas nokrpuHa,
B CBOIO OYepe/lb, IOMOTAeT OpraHaM rocyJapCTBEHHON BIIACTH MPEOJOJIETh U MPaBOBOM, U HHPOP-
MalMOHHBIN AeDULUT (MMeeTcs B BULy HEOCTATOYHOCTh U MH(POPMALU UMEHHO O MPAaKTUKE MpHU-
MEHEHHUS MTPABOBBIX KOHCTPYKIMI M MPAaBOBBIX MHCTUTYTOB 3a pyOexxkom). M ata mpobiema Takxke
ABJIAECTCSA JAOCTATOYHO HACYIIHOW Kak JJIs JAHHOTO MCCIEAOBaHHUA, TaK U JJIs TOCYJapCTBEHHOIO
cTpouTenbcTBa Booodue. Kak oTMedaercss B HaydHOH JIUTEpaType, Aake HauOoJiee MOJI0KUTEIbHbIE
IIPaBOBbIE Ha4yaJla B BUJI€ OCHOBHBIX IIPUHLIUIIOB IIPAaBOBOW JE€HCTBUTENBHOCTH U FOCYAAPCTBEHHBIX
OCHOB Hallero o0IIecTBa HE MOTYT CYILIECTBOBAaTh B YCIOBHUSX HOPUIMYECKOTO BaKyyMa, KOTOPBIH
CJIOKMJICS OKOJIO CaMOI'0 3HA4MMOI'O 10 CBOEMY XapaKTepy BETBU BJIACTU — UCIIOJIHUTEIBHOU [2,
C. 240]. B 3T0if CBSI3U COCTOSIHHE UCITOJIHUTEIIBHON BIACTH BO MHOT'OM OOYCJIOBJICHO Ka4eCTBOM a/l-
MUHUCTPATUBHOIO 3aKOHOAATEIbCTBA, €I0 CUCTEMHBIMU CBOMCTBaMH, aJ€KBaTHOCTBIO HOPM, I1O-
TPeOHOCTSIMH COBPEMEHHOM CHCTEMBI TOCYIapCTBEHHOTO YIIPABJICHUSI U MIPOYMMH dJIEMEHTaMH, OC-
HOBY KOTOPBIX 3aKJIaJbIBA€T UMEHHO IIpaBOBasi JOKTpHUHA [2, c. 240].

CnoXHOCTH B JAEATEIbHOCTU HCIIOJIHUTEIbHOW BETBU BJIACTU CBOJATCS MOPOH K JIMYHOCT-
HBIM (paKTOpaM, SIBJISIOTCS MPOU3BOJAHBIMHM OT TMO3ULUN KM OHOpPOKpaTH3Ma YIpPaBIECHUECKUX AIIUT,
KOTOpbIE HE BCEr/a MOAJAITCs YETKOMY MPaBOBOMY BO3/AEHUCTBHIO, MOCKOJIBKY CYIECTBO JAHHBIX
npobnem (opMupyercs He B MPABOBOM IUIOCKOCTH, a B cepax JIMYHOCTHO-COLMAIIBHON, HAIMO-
HaJIbHON U UCTOPUUYECKOH, UTO OTpa)kaeTcs Ha BHEUIHUX MPOSIBICHUAX OCYIIECTBIICHUS JI€ATEIbHO-
CTH MCIIOJTHUTEIBHON BETBH BJIACTH, €€ 00pa3e U TpaJuLIMAX. B CHOIHUTENBHBIX OpraHax, B OTJIHU-
YK€ OT 3aKOHOJATEIbHBIX, IPEBATUPYET HE TPAHCIAPEHTHOCTb, a AIMUHUCTPATUBHBIN MOPSIIOK, KO-
TOpPOMY CBOMCTBEHHA 3aKpPBITOCTh U BO3MOYKHOCTb MHTEpIpeTalnuu pemennid. [Ipeononers onpene-
JIEHHOE «CBOEBOJIME YNHOBHUKOBY HCIIOJTHUTEIBHON CUCTEMBI MOTYT JIMIIb JOKTPUHAIBHO 00OCHO-
BaHHBIE [TPABOBBIE NIPEJENBI U UETKOE 3aKPETUICHUE TIOJTHOMOYHMH UCIIOJHUTEIBHOMN TOJIKHOCTH.

B pamkax coOBpeMEHHOIro JOKTPUHAIBHOIO BO33pEHHUS HEOOXOAMMO OTMETHUTh M TaKoe
HaIpaBJICHUE, KaK aHTUKOPPYILMOHHAs AESITEIBbHOCTh BCEX TOCYJApCTBEHHBIX OpPraHOB BJIACTH.
W snemenThl 00pbOBI ¢ KOPPYNIMEN MOSBISAIOTCA HE TOJIBKO B paMKax MCIOJHUTENIbHOI BETBU Blla-
CTH. AHQJIN3UPYs MaTepualibl HAYYHOTO MCCIEIOBAHUS JaHHON NMpoOJIeMaTHKU, Mbl MOKEM T'OBO-
PHUTH O TOM, YTO C MOMEHTA MOSIBJICHUS CAaMOT0 «YMHOBHHYbE-0IOPOKpaTHYECKOro amnmnapara» B Poc-
cu B XVI B. U 10 HacTOsIIEro BpeMEHNU OCHOBHBIE KOPPYINLMOHHBIE NMPOSBICHHUs HAOII0AaIUCh
MMEHHO B pacHpeesIuTeIbHON JIeATENbHOCTH TOTO WIIM MHOTO TOCYAAPCTBEHHOIO OpraHa, a yrnpas-
JIEHUE U PACIPENEICHUE — 3TO 0 CBOEH MPHUPOJE, UCIOJHUTENBHO-PACIIOPAIUTENbHAs BIACTh [4,
c. 181]. B mpu3HaHHOW Ha rocyaapCTBEHHOM YpPOBHE JOKTPHUHE MOTYT HaXOJIUThCS O€3yCIIOBHBIE
3JIEMEHTHI OOpPBOBI C Pa3IMYHBIMU OTPULIATEIBHBIME MPOSBICHUAMHU YeJI0BeYeCKO mpupoabl. Kak
W3BECTHO, KOPPYIIUS — 3TO B OOJBbIIEH CTENEHU MCUXOJIOTHYECKOE SIBIICHUE, NUMEIOIIee MTPaBOBHIE
nociencTBus. B pamkax 60pbObl ¢ KOPPYNUMOHHBIMUA MPAaBOHAPYIICHUSMHU MPUHUMAIOTCS LIENIbIe
KOMIUIEKCHI (peIepalIbHbIX, BEIOMCTBEHHBIX U JIOKAJIbHBIX HOPMATHBHO-IIPABOBBIX aKTOB, HAIpaB-
JIEHHBIX UMEHHO Ha Pa3bsCHEHUs, IPEAOTBPAILEHNE U HAKa3aHHE 32 COBEPILIEHUE KOPPYIIIMOHHBIX
npectymuienuit [5]. IlocrostHHas paboTa Mo KOHIENTYalbHOMY IPOABMKEHUIO WJEH MPaBOBOM JTOK-
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TPUHBI MOXKET CIIOCOOCTBOBATh CYLIECTBEHHOMY CHUXEHUIO YPOBHS PA3JIMYHBIX HMPECTYIHBIX MPO-
ABJICHUH. VICIIOJIHUTENbHAS BJIACTh KAaK HENb3s JIyYIle MOAXOIUT Ul PeaIn3aliu LIeJI0r0 KOMIUICK-
ca IIpaBOBOr0 MaTepuaa, NpeI0KEeHHOr0 3aKOHOJaTeIbHOM BJIACThIO U HAYYHBIM COOOILIECTBOM.

IlogBons uror, caeayer OTMETUTh, IIPABOBAst JOKTPUHA CONEHUCTBYET UCIOJHUTEIBHON BET-
BU BJIACTU IIPU TOJKOBAaHMU 3aKOHOJATEIbHBIX HOPM I JOCTHKEHHs Oousblied ux 3¢dexTuBHO-
CTH, HHTEPIIPETUPYET NPAKTUKY IPUMEHEHHs TOTO WJIA UHOTO IPABOBOI'0 MHCTUTYTA B ONPEIECIEH-
HBIX YCJIOBHAX. B cilydae MCKIIOYEHHs U3 apCceHasa BJIACTHBIX CPEICTB KOHLENTYAJIbHBIX IOJIOXKE-
HUW, KOTOPBIE BBIIIBUIAET U3BHE IIPABOBAsl JOKTPUHA, UCIIOJIHUTENIbHAS BJIACTh IPUIET B COCTOSIHUE
CTarHaluu, He OyzeT crnocoOHa OLIyIIaTh UHTEIIEKTYalbHON peakluy Ha CBOIO JI€ATEIbHOCTD, YTO
Oyzer 00yCIIOBIEHO UMEHHO HUCKIIIOYEHUEM JOKTPHHAIBHOTO B3IJIS/1a HA CIIOKUBIIYIOCS MPAKTUKY
Y HaIIPaBJICHUS IPUMEHEHNUS T€X WM UHBIX IIPaBOBBIX HOPM. [103TOMy MOKHO € IIOJIHOM yBEpEHHO-
CTBIO TOBOPHUTH O TOM, YTO IPaBOBasi JOKTPHUHA, B YACTHOCTH, BHICTYNAEeT 0€3yCIOBHBIM 3JIEMEHTOM
UCIIOJIHUTEJILHOH BJIACTH.

IIpaBoBasg JOKTpMHA TEOPETUYECKHM MOJAEIMPYET MCXOAHBIE IIApaMETPbl  COLMAIBHO-
LIeJIECO00Pa3HOro MPaBOMEPHOIO B3aMMOJIEMCTBHS BCErO CYOBEKTMBHOIO COCTaBa (TOCCIIYXallero,
PYKOBOJISIIIIETO COCTaBa) UCIIOJHUTENBHOM BIACTH U B CHITY 3TOTO SIBJISIETCS TEOPETUKO-IIPABOBBIM MH-
CTPYMEHTOM (hOPMHMPOBAHHUS TOJKHOTO U CHPABEUIMBOIO [IPABOMEPHOIO MOBEECHUS CYOBEKTOB Ipa-
Ba. OHa criocoOHa, BO-TIEPBBIX, JONOJIHITH PEryJIATUBHBINA MMOTEHIMAJ IIpaBa; BO-BTOPBIX, BMECTE C
JAPYTMMH UJIC0JIOTMYECKHMU CPEICTBAMH Yepe3 TBOPUECKUI pecypc MPaBOCO3HAHMs yesoBeka 3pdek-
TUBHO OCYIIECTBJIATh PA3HOYPOBHEBOE BO3ACHCTBHE HAa JIOOYIO NPAKTUKY, NPEXKAE BCErO, MPAKTHKY
ONTUMU3ALMHU UCTIOJIHUTEILHOM BJIACTH U MOBBIIEHUS 3 (EKTUBHOCTU €r0 (PYHKIIMOHUPOBAHUSL.
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The Constitution of the Russian Federation recog-
nizes the priority of the rights and freedoms of man
and citizen over all other values of the society and
state. Article 2 of the Constitution of the Russian
Federation establishes, that the recognition, ob-
servance and protection of human and civil rights
and freedoms are the responsibility of the state. The
authors give great importance to freedom of literary,
artistic, scientific, technical and other kinds of crea-
tivity in the system of human and civil rights and
freedoms. This freedom is reflected also in interna-
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based on the guarantees embodied in the Constitu-
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penb OCHOBBIBAETCS Ha rapaHTHsX, 3akpervieHHbix tion of the Russian Federation. Thus, freedom of
Koncturyrnmeii P®. Takum o6paszoM, cBoboma creativity implies the inadmissibility of ideological
TBOpYECTBA MpEAINOJaraeT HeIOMyCTUMOCTh uaeo- uniformity, control and censorship by the state. The
JIOTHYECKOTO OJHO00pa3us, KOHTpoJs W neH3ypsl authors describe artistic freedom as man’s ability
CO CTOpOHBI TOCYIapcTBa. ABTOpPBI Ha3bIBAOT CBO- guaranteed by constitutional norms to create liter-
0omy TBOpUECTBa KaK rapaHTHPyeMyl0 KOHCTUTY- —ary, artistic, scientific and other works.

[MHOHHBIMM HOPMaMH BO3MOXXHOCTb YEJIOBEKa CO-

3/1aBaTh JIMTEPATYPHBIC, XYIOXKECTBEHHBIC, HAyd-

HbBIC U IPyTHe TPOU3BEICHUSL.

KiroueBble ciioBa: npaBa u cBoOozbl yenoBeka 1 Key words: human and civil rights and freedoms, le-
rpakJaHiHA, IPABOBOM CTATyC JHYHOCTH, cBoOoma gal status of an individual, freedom of creativity, cre-
TBOpYECTBA, TBOpPUYECKAs NESITEILHOCTh, KOHCTHTY- ative activity, constitutional guarantees, protection of
LIMOHHBIE FapaHTUH, OXpaHa TBOPYECTBA. Cl‘eativity.

Koucturymus Poccuiickoit @enepanuy mpoBO3TIIaIaeT, YTO YEJIOBEK, €r0 MpaBa U CBOOOIbI
SBJISIIOTCS BBICILIEH LIEHHOCTBIO, a MPU3HAHUE, COOIIOACHUE U 3allUTa IpaB U cBOOOA — 00s3aHHO-
CTbIO rocynapcrsa. [Ipu3HaHue npaBa Ha JIMYHBIE MHTEPECHl TPaKJaH, UX YBaK€HHE U OXpaHa sB-
JSIFOTCSI IPUOPUTETHBIM HAINPaBIICHUEM pPa3BHTHs HOPMOTBOPUYECTBA BO BCeX cepax oOIIecTBEH-
HBIX OTHOLIeHUH. He siBisiercs MCKIIIOUeHHEM IpaBOBasi periaMeHTalisl TBOPUECKON AeATeIbHOCTH.
HmenHo cB0OOAa TBOpUECTBA NPEICTABISIET COO0M HEOTHEMIIEMYIO YaCTh JYXOBHOM J€SATENIbHOCTH
4eJI0BEKa U 00ILEeCTBa, AEMOKPATHYECKHUE TPAJAULIMHU IPAaBOBOTO rOCY1apCTBa.

Cr. 44 Konctutynuu PO B 4. 1 3akpemisieT noJ0KeHUe O TOM, YTO KaKJOMY I'apaHTHUpYeTCs
cBOOO/Ia IUTEPATYPHOTr0, XYA0KECTBEHHOI'0, HAYYHOT'0, TEXHUYECKOr0 U APYIMX BUJIOB TBOPUYECTBA,
npenogaBaHusi. MHTemIekTyaibHas cOOCTBEHHOCTh oxpaHsieTcs 3akoHoM [3]. CBoOoaa TBopuecTBa
IOPUIMYECKH TapaHTHPYETCsl BCEM, KTO 3aHMMAETCsl TBOPYECKUM TpyAoM. TBopueckas AesTenb-
HOCTb SIBJISIETCS OJIHUM U3 CIIOCOOOB CaMOBBIPAXKEHUSI IMYHOCTH, IIPOSIBJICHUEM €CTECTBEHHBIX IIpaB
yenoBeka. [IpaBo Ha 3aHsATHE TBOPUECKOH AESITEIBHOCTHIO HE OTPAaHUMYMBAETCS BPEMEHEM U BO3pac-
TOM, TPaXKJIAHCTBOM, JIE€ECIIOCOOHOCTHIO, HE 3aBHCHUT OT KOHEUYHOU ILIeNU Takou aesTenpHocTH. M3
3TOrO CJeyeT, YTO FOCYAapCTBO OJHOBPEMEHHO JIOJDKHO 00ecreunBaTh MPaBOBYIO 3aIUTy CBOOO-
JIbl TBOPUYECTBA M HE BMEIIUBATHCS B TBOPUECKYIO JIEATEIBHOCT I'PaXk/1aH U UX 00bEIMHEHUH, TOCY-
JApCTBEHHBIX U HETOCYAAPCTBEHHBIX OPraHU3ali KyJIbTYpBI.

B cootBerctBumM co cr. 10 OcHoB 3akoHomarenscTBa Poccuiickoit denepanuu o KyabType
KaKIbIH YEJIOBEK UMEET IPAaBO HA BCE BUABI TBOPUECKOH JESITEIBHOCTH B COOTBETCTBUM CO CBOUMU
WHTEepecaMu U criocobHocTsiMu [4]. [IpaBo Ha oxpaHy pe3yJIbTaTOB TBOPUECKOHN NEATEIbHOCTH, KaK
U Jpyrue mpaBa U CBOOO/IbI YEIOBEKA U IPpaXTaHuHA, PU3HACTCA M TapaHTUPYeTCsl OOLenpU3HaH-
HBIMM MPUHIMIIAMHA U HOPMaMHU MEXIyHApOJHOTO MpaBa, Ucxoas u3 nonoxenuit 4. 1 cr. 17 Kon-
crutyuuu P®. Tak, B u. 2 c1. 27 Bceobueil nexnapanun npaB yenoBeka 1948 r. 3akperuieHo, 4To
Ka)KIbIi Y€JIOBEK MMEET MPaBO Ha 3aIIUTy €0 MOPAIbHBIX U MAaT€pPUAIbHBIX UHTEPECOB, SIBISIO-
LIUXCS PE3YJIbTaTOM HAay4HBIX, JTUTEPATYPHBIX WIH XYy0KECTBEHHBIX TPYAOB, aBTOPOM KOTOPBIX OH
spisiercs [1]. Kpome Toro, ct. 15 Mexaynaponnoro makta ot 16.12.1966 r. «O6 3KOHOMHYECKHX,
COLIMAJIBHBIX U KYJIBTYpPHBIX IpaBax» Oojiee JeTalbHO perjJaMeHTHPYET MpaBa, CBsI3aHHbIE C peatu-
3anuel TBopueckoil aearenbHocTu [2]. Tlockonbky Poccuiickas ®@enepanus sBiaseTcs y4aCTHHUIIEH
paccMaTpUBaEMbIX MEXIYHAPOAHBIX JTOKYMEHTOB, CJIeI0BATEIbHO, TOCYJAPCTBO 00s3yeTcsl MPUHU-
MaTh COOTBETCTBYIOIIIME HOPMAaTHUBHbIE MPABOBBIE AKTHI, HANIPAaBJIEHHbIE HA OXpaHy MpaB Ha pe3yib-
TaThl TBOPUYECKOM J1E€ATENBHOCTH.

OpnHako HEIOCTaTOYHO MPOBO3IJIACUTH OOIIEUEIOBEYECKUE IEHHOCTH U TpaBa, HEOOXOAMMO
CO3JIaTh YCJIOBUS JJIs UX BoIwIomeHus. s appexTuBHOrO obecreueHnst Ha3BaHHBIX MEXTyHapOI-
HBIX MPUHIIUIIOB Ha peajn3aliio cBOOOABI TBOPUECKON NESTEIHHOCTH B MEPBYIO OuUepe/lb HalpaB-
nensl nonoxxenust Koncturyuuu PO.
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B cootBerctBuu co cr. 18 Koncruryuuu PO npaBa u cB0001bI UelIOBEKa U TPakJaHUHA, 3a-
kperieHHble B Koncturynuu P®, B TOM uncie u npasa, CBsI3aHHbBIE C OCYILIECTBICHUEM TBOPUYECKOM
JESTENIbHOCTH, SIBJISIFOTCSI HENOCPEACTBEHHO AeHCTBYOIMMU. OHU ONPENENSIOT CMBICI, COJAEpKa-
HUE U IPUMEHEHHUE 3aKOHOB, JAESITEIbHOCTb 3aKOHOAATEIbHON U NCIIOJHUTEIBHOM BJIACTH, MECTHOTO
camoyrmpasiieHus u ooecrnieunBarorcs npaBocyaueM. Ct. 29 Koncrurynuu PO rapantupyer cBobomy
MBICIIM U CJIOBa, 3ampeniaer 1eH3ypy. BaxkHoil mpeanocbuikoil s peaau3aluu cBOOObI TBOpUE-
CTBa SIBJISIETCS MPaBO CBOOOJHO HCKaTh, MONYyYaTh, MEpeAaBaTh, MPOU3BOAUTH M PACIPOCTPAHATH
nH(}OPMALIHIO JTFOOBIM 3aKOHHBIM CIIOCOO0M. BO3MOXKHOCTH CBOOOIHOTO BBIPAXKEHHSI CBOUX MBICIIEH
SIBJIIETCS HEOThEMJIEMON rapaHThel Ui OCYIIECTBICHHsI CBOOOIHOTO TBOpUecTBa. [IocKkoNbKy cBO-
0012 MBICIIM M CJIOBA, MPEXKIE BCEro, BhIpaxkaeTcsi B (popMe XyI0’KECTBEHHOTO MPOU3BEICHUS, a
3HAYUT, HEPA3PHIBHO CBS3aHA C IIPAaBOM Ha 3aHATUE TBOPUYECKOH JESITEIBbHOCTHIO. 3allpeT Ha LIEH3Y-
Py HEMOCPEICTBEHHO CBsi3aH cO cBO00A0M MaccoBod nHpopmanuu. Tak ke 3ampeT LeH3yphl pac-
MPOCTPAHSETCS Ha BBIPAKEHHE CBOETO MHEHHSI U yOSXKIEHU, B TOM Yuciie B (opMe TUTEPATYPHBIX,
XYJ0’)KECTBEHHBIX U MHBIX TBOPUECKUX IpOU3BeeHU. TemM caMbIM Bce BO3MOYKHOCTHU JUIsl peaan3a-
LMW TBOPUECKOHN JEATENbHOCTH OTKPBITHL. B TO ke BpeMsi He TOJKHO OBITh 3J10yMOTpeOIeHHs ATON
cBobomoit. Y. 3 ct. 55 Koncrurynuun P® npenycMoTpeHO 3aKOHOJAATENbHOE OTpaHUYEHHE MpPaB U
cBOOO/IbI UEJIOBEKA M IPakJIaHWHA B LEJIAX 3aLIUThl OCHOB KOHCTUTYLIMOHHOI'O CTPOS, HPAaBCTBEHHO-
CTH, 3/I0pOBBS, TIPAaB U 3aKOHHBIX MHTEPECOB APYTUX JIUI, 0OECIeYeHUsI 0OOPOHBI CTpaHbl U 0e3-
omacHoctu rocynapctBa [3]. Takum o0pa3oM, OE3HPABCTBEHHOE, Pa3pyLIUTEIBHOE TBOPUYECTBO
JOJDKHO OBITH 3ampeleHo. OrpaHuyeHe CBSA3aHO ¢ COOI0JEHUEM TIPaB APYTUX JIULI, OCHOB IPaBo-
MOPSAJIKa U HPAaBCTBEHHOCTH. DTHU OIPAHUYEHMS] MOTYT ObITh YCTaHOBJIEHBI TOJbKO Ha OCHOBaHHUU
COOTBETCTBYIOILIETO (hefiepaibHOro 3aKOHA.

Cornacho ct. 64 Konctutyuuu P® cBoboa TBoOpuecTBa Hapsly C APYTMMU MpaBaMu U CBO-
0071aMH COCTaBJISIET OCHOBY ITPABOBOIO cTaTyca TUYHOCTH B Poccmiickoii @eneparuu. Colironenue
mpaB U cB000a (hOpMUPYET TBOPUECKYIO JTUUHOCTH U CO3/1aeT OJaronpUATHBIE YCIOBHS ISl pealu-
3a1Mu TBOpUecKoi nestenbHocTH. Konctutynus PO He mpocTo aet cBoOOAY TBOPUECKOMY MPOSIB-
JICHUIO JTMYHOCTH, HO U OXPaHsSET MpaBa Ha €ro pe3yJsibTaThl, yCTAHABJINBAs, YTO HHTEIUIEKTyallbHas
coOCTBEeHHOCTh OxpansieTcsi 3akoHoM. Y. 4 I'paxmgaHckoro kojekca Poccuiickoit denepanuu mo-
JIpOOHO peryaupyeT BOMPOCHI, CBA3AHHBIE C pealn3alieil U 3alluToil MpaB Ha pe3yibTaThl MHTEI-
JIEKTYaJIbHOW JCSATENHHOCTU M CPe/ICTBA MHAMBUAYyanu3auu [7]. KOHCTUTYIIMOHHBIE PUHIIUIIBI U
rapaHTUU OXpPaHbl CBOOOJBI TBOPYECTBA MHTEJUIEKTYalIbHONW COOCTBEHHOCTH PEAJIU3YIOTCS Ha OT-
pacieBOM YpOBHE B HOpMax IpakJIaHCKOTO, TPYJIOBOTO, aIMUHUCTPATUBHOTO, YTOJIOBHOTO 3aKOHO-
JaTeNbCTBA. YKa3aHHasl CUCTeMa 3aKOHOaTeNbHBIX aKTOB MTPU3BaHa 00ECIIEUNUTh TapaHTUPOBAHHYIO
Koncrutynueit PO oxpany nHTEIEKTyallbHON COOCTBEHHOCTH M CBOOOIbI TBOpUECTBA [0, . 3].

["apanTun cBOOOBI HAYYHOTO M TEXHUYECKOTO TBOPUECTBA HAIIUIM CBOE OTPa’KEHHE B HOpMax
@enepanbHoro 3akoHa or 23.08.1996 r. Ne 127-®3 «O Hayke M TOCYAapCTBEHHOW HAay4dHO-
TEXHUYECKOHN MOIUTHKE» [5]. B COOTBETCTBUU € €r0 MOJIOKEHUSIMU OpraHbl TOCYAapCTBEHHON BJIACTH
o0ecreynBaloT CBOOOAY /10CTyINa K HAyYHOW M HAyYHO-TEXHUYECKOH MH(pOpMalnH, 32 UCKIIOUEHUEM
CIIly4aeB, MPEAYCMOTPEHHBIX 3aKOHOJATENbCTBOM Poccuiickoit defepanii B OTHOLLIEHUM TOCyJap-
CTBEHHOM, CITy>)KEOHOW WJIM KOMMEPUYECKOW TalHbI. YKa3aHHBIC MpaBa SBJSTFOTCS MPEINOCHUIKON IS
peanu3alyy TBOPYECKOH JESTelNbHOCTH, TIOCKOIbKY 0€3 3aKperyieHHs: BO3MOKHOCTH JOCTyMa K YXKe
CYLIECTBYIOIMM pe3yJbTaTaM TBOPUECKON AEATEIbHOCTH HEBO3MOXKHO CO3/1aHUE HOBBIX PE3YJIBTATOB.

Kpowme Toro, Koncruryuuein PO npenycmarpuBaeTcst BO3MOKHOCTh TOCYIapCTBEHHOIO BO3-
JercTBUS Ha CBOOOIY TBOPUYECKOTO Tpoliecca, mockoibky [IpaButensctBo Poccutickoit deneparuu
obecrieunBaeT MPOBEJIEHNE €ANMHON TOCYJapCTBEHHON MOJUTHKU B 00JaCTH KYyJIbTYphl, HAYKH, 00-
pasoBanus. [IpaBuTenbcTBO pa3zpabaThiBaeT M OCYIIECTBISAET MEPhl TOCYIAPCTBEHHON MOJICPKKU
pa3BUTHS ONPEJEICHHBIX HAIpaBICHUN KYJIbTYpbl U HayKH, oOecrieurBaeT MX (pUHaHCHPOBAHUE,
CO3/1aeT OJaronmpusTHBIA HAJOTOBBIA pekuM M T.1. Ha3BaHHBIE Mepbl OKa3bIBAIOT CYIIECTBEHHOE
BO3/ICHICTBUE Ha pa3BUTHE CBOOOBI TBOpUecTBAa. OTPOMHOE BIUSHHE HAa TBOPUYECKYIO J€SITEIbHOCTD
rocy/lapCTBeHHasl MOJUTUKA OKa3blBaeT B O0OJACTH HAyYHO-HCCIIEIOBATEIIbCKOW M Hay4YHO-
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TEXHUYECKOHN JesITeIbHOCTH, NTOCKOJIbKY COBPEMEHHBIE HAayuHbIE MCCIIEOBAHUS BO MHOTMX oOJia-
CTSIX 3HaHUI TPeOYIOT MaKCUMAaJIbHBIX MAaTE€PUANIbHBIX 3aTPaT, UX OCYLIECTBICHUE HEBO3MOXKHO 0e3
roCyAapCTBEHHOM MOIIEPIKKH.

Takum oOpazom, B Konctutyuun P® 3anokeHsl IpaBoBbIe OCHOBBI U FapaHTUU CBOOOMbBI
TBOPUYECTBA, KOTOPHIC BKJIIOYAIOT B ce0s CBOOOAY JIMTEPATYPHOIO, XYA0KECTBEHHOIO, HAYYHOI'O,
TEXHUYECKOTO M JPYTUX BHJIOB TBOpUECTBA. BMecTe ¢ TeM 00s13aHHOCTBHIO TOCYIapCTBA SBISETCS
CO3JIaHHME YCJIOBUHU JUIS NOCTYIA K KYJBTYPHBIM LIEHHOCTSIM M Hay4YHBIM JOCTHKEHUSAM BCEM HiIe-
HaM oOlIecTBa BHYTPU IOCYyAapCcTBa, a TAK)XKE CO3JaHUE YCIOBUU Ul MEXAYHApOAHOIO COTpY -
HUYECTBA B JaHHOW cdepe. Peanuszanms rapantuii, 3akperieHHbix B Koncrutyuun PO misa cso-
00MHOTO 3aHATHS TBOPUECTBOM, U COOI0IeHHE OanaHca HHTEPECOB OOIIECTBA U IPaX/IaH B 4acT-
HOCTH oOecre4ynBaeTcs KOHCTUTYLHMOHHO-IIPABOBBIMM M OTpPACiIE€BBIMU IPUHLUIAMU B COOTBET-
CTBUM C OOLIENPU3HAHHBIMM MPUHLMIIAMA U HOPMaMM MEXAYHApOAHOIO IpaBa, 4TO CO3/aeT
YCIIOBUS Pa3BUTHUS TYXOBHOM XKM3HH OOIIECTBA, HAYYHO-TEXHUYECKOTO MPOTPECcca U CTAHOBICHHUS
J€MOKpPAaTHYECKOIo 00IIeCTBA.
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OCHOBY KPHMHHOJIOTHYECKON XapaKTEPUCTHKH KOp-
PYIIMOHHOM MPECTYMHOCTH OOBIYHO COCTABJISIIOT
JIAHHbIE YTOJIOBHOM CTAaTUCTUKH — €€ Kaue€CTBEHHBIX
U KOJMYECTBEHHBIX CBOMCTBaX. B mpakTtuueckoil ae-
ATEJILHOCTH HamOoJee YacTO WCIOJB3YIOTCS CTaTH-
CTHYECKHE OTUYEThl O MPECTYIMHOCTH; KAapTOUYKH Ha
COBEpPUIEHHOE MPECTYIUIEHUE, HA JINLO, COBEPILIMB-
1Iee MpecTyIruieHue, Ha 0OBUHSAEMOTO, TOACYIUMOTO;
pe3yapTaThl 0000IIEHNST YTOJIOBHBIX €T M MaTepua-
JIOB O MIPECTYIJIEHUSX; JaHHbIE COUAIEHO-O)KOHOMHU-
4YeCKoil, coluaibHO-AeMorpaduyeckoil u Apyrou
CTaTHCTUKH; PE3yJIbTaThl KPUMHHOJIIOTHUYECKUX HC-
CIIEJIOBaHWI, a TaKkKe H3yYeHHs OOIECTBEHHOTO
MHEHHUSI O MPECTYIHOCTH; CBEACHUSI 00 paziIMyHOro
pojla MpaBOHAapyLIEHUsX. [laHHBIE MCTOYHUKHU Iep-
BOHAYaJbHOH KPUMHHOJIOTHYECKOH HH(pOpMaIuu
CIIy’KaT OTIPAaBHON TOYKOM AN M3y4eHHUs KOppym-
LIMOHHOM MPECTYNMHOCTH U NMO3HAHMA €€ CYIEeCTBEH-
HBIX XapaKTePUCTHK.
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The basis of criminological characteristics of cor-
ruption-related criminality is usually criminal statis-
tics of its qualitative and quantitative properties. In
practice, the most commonly used statistics are sta-
tistical reports on criminality; cards on the commit-
ted crime, on the crime committer, on the accused,
the defendant; results of generalization of criminal
cases and materials on crimes; data of socio-
economic, socio-demographic and other statistics;
results of criminological researches and study of
public opinion on crime; information on various
types of offenses. These sources of original crimi-
nological information serve as a starting point for
exploring  corruption-related  criminality and
knowledge of its essential characteristics.
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KuroueBble cioBa: koppynuvoHHble npectyrmenus, Key words: corruption-related crimes, bribery,
Jada B3STKH, MOJYYeHHE B3ATKH, mocpeauuyectso, bribe-taking, mediation, fraud, embezzlement, for-
MOIIIEHHUYECTBO, MPUCBOCHKE, pacTpara, CaykeOHbii —gery, amount of bribe, corruption counteraction.
IIOJUIOT, Pa3Mep B3SITKH, IPOTUBOACUCTBUE KOPPYIILIHU.

Koppymnuust cymiecTByeT, a B OTACIbHBIX CIIydasX U «IIPOHU3BIBACT» pPA3IUYHBIC YPOBHH
BJIACTHBIX CTPYKTYpP U MPAKTUUYECKU BCE CEKTOPHI KU3HEACITEIILHOCTU rocynapctsa. [Ipencrasnen-
HBIE ¥ JICTAIBHO M3yUYEHHBIE JaHHBIC CBUACTCIBCTBYIOT O TOM, YTO B HAIICH CTpaHE MPAKTUYCCKH
HET TOCYIapCTBEHHBIX CTPYKTYpP, HEMOABEPKEHHBIX KOPPYIIIIHH, & YPOBEHb KOPPYIMIUU (PaKTHUe-
CKHM HE M3MEHUJICS M MOKHO coriacuThesi ¢ MuHeHueM E. [TandunoBoii, o Tom, uto B Poccuu cymie-
CTBYET «KOPPYIIIMOHHAS CTAOMIH3AIIH», BCICICTBUE YETO TIO3HUIIMH CTPAHbl B PEUTHHIE CHIIBHO HE
MEHSFOTCS, TO €CTh KapIMHAJIbHBIX U3MEHECHUI HE TPOUCXOTUT.

AHanu3 MpUBENEHHBIX HUXKE PE3YyIbTaTOB OOPHOBI ¢ KOPPYNIIMOHHBIMH MPECTYIICHUSIMH 32
MOCNIEAHNE MATh JIET, HAIJIAIHO OIpeessieT o0Ire HanpaBlIeHUsl TPOTUBOICHCTBUS KOPPYIIIMOH-
HBIM MPECTYIICHHUSIM CO CTOPOHBI MTPABOOXPAHUTEIILHBIX OPTraHOB M 3716Ch HEOOXOMMO aKIICHTHPO-
BaTh BHUMaHUE Ha CIEAYIOLIE MOMEHTBI:

1. IlunamMuka npecTyIUICHUH KOPPYIIIMOHHONW HAINPaBICHHOCTH, BBISBICHHBIX COTPYAHHUKAMU
nojApaszaesieHuid opraHoB BHyTpeHHHUX jen ¢ 2012 mo 2015 rr. no Poccun BBIMISAUT ClAEAYIOLIUM
obpazom [1]:

Tabnuya 1
Ton 2012 2013 2014 2015
37pemnpnponaﬂo 49513 421 2(;6 3%5%4 32047575
+/-B 0/0 B y - y + ’
PackpbITO 41 308 31412 29 645
+/-B % 4309 -4,1 -24,2 -6,6

CpaBHHTENBHBIN aHAIN3 YKA3bIBAECT HA 3HAYUTEIHHOE CHMYKCHUE 3aPETHCTPUPOBAHHBIX U pac-
KPBITBIX MPECTYIUICHUH KOPPYNIMOHHON HanpaBieHHOCTU. Tak, mo cpaBHeHuto ¢ 2012 r. cHukeHne
3aperucTpupoBaHHBIX NpecTyrieHuit B 2015 r. coctasnsiet 35%, a KoIM4ecTBO pacKpbITHIX Ha 31%.

2. K uncny Hanbomnee pacpocTpaHEHHBIMU MPECTYIICHUAMU KOPPYINIIMOHHON HaIlpaBIeHHO-
CTH, BBISBICHHBIMHU IOJIPA3/ICICHUSIMH SKOHOMHUYECKOW O€30MacHOCTH W MPOTHUBOJCHCTBUS KOp-
pynuun MB/I PO sasnsrores [2]:

Tabruya 2
rog
cocras 2012 2013 2014 2015
MolIeHHH4ecTBO 4.4. 3 u 4 cr. 159 YK PO 9120 8 854 4812 4370
npucBoeHue ni pacrparta 4.4. 3 u 4 cr. 160 YK PD 5940 5881 3722 3248

IIpectynienns IpoTHB HHTEPECOB CIYX OBl B KOMMEPUYECKHUX U
UHBIX opranuzasix (cr.ct. 201, 204 YK P®)

IIpecTymienus IpOTUB HHTEPECOB IOCYIAPCTBEHHOM BIACTH, UH-
TEPECOB TOCYNaPCTBEHHOMN CITYKOBI U CITYKOBI B OpraHax MECTHOTO

2789 2550 2 206 2454

1450 2 354 1562 1293

CaMOyTIPaBICHUSI

(cr.ct. 285-289 YK PD)

nonyueHue B3sATku ct. 290 YK PO 5398 5948 5219 5394
Jlada ¥ MOCPEIHNYECTBO B3ATKH CT.CT. 291, 291.1 VK PD 3052 5003 5871 6 663
ciyxe0nbIi momior cT. 292 YK PO 6 945 6 398 3573 2819

B 2012 roay 6110 npenBaputenbHo paccienoBaHo 36 719 yronosusix aen (88,1% ot obiero
YHUCJIa HAaXOJUBIIUXCS B MPOU3BOICTBE), a B 2015 1. 3TOT moka3zarens coctaBui — 90,9%. [1pu aTom,
HE00X0AUMO OTMETHTh 3HAUUTENILHO BO3POCIIMI pa3Mep NMPUUYMHEHHOTO MaTepHalIbHOTO yiiepba
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OT KOPPYIMIIMOHHBIX TpecTyIieHuH, koTophlii B 2012 r. coctasmsut 12 052 296 py6., a B 2014 1., yxe
32 641 374 pyO.

ITo utoram 2015 rosna B CTpyKType BBISBIECHHBIX IIPECTYILUIEHUN KOPPYNLIMOHHON HalpaBiIeH-
HOCTH JIOMUHHUPYIOT MPECTYIUICHHS, CBSI3aHHBIE C Ja4ed W MOCPEIHUYECTBOM B3ATKH (CT.CT. 291,
291.1 YK P®) — 6663 daxra (21%). Bropoe mecto 3anumaet nonydenue B3atku (ct. 290 YK P®D) —
5394 npecrymienuit (17 %). Tperbe MECTO y MOLICHHHYECTBA, COBEPIIEHHOIO C HCIOIb30BaHHEM
cirykeoHoro nonoxenus (4.4. 3,4 ct. 159 YK P®) — 4370 BoisBienHsix ¢akrtos, T.€. 13 % oT Beex
KOPPYNIMOHHBIX MpecTyryieHui. Ha yeTBEpTomM MecTe MpUCBOECHUE WM pacTpaTa, COBEPIICHHBIE C
MCIOJIb30BaHUEM CITy’)keOHOTO TonoxkeHus (4. 3, 4 cr. 160 YK P®) — 10 %. 3ambIkatoT TuaepcTBO —
ciyxe0HbIi moasior (ct. 292 YK P®) — 9 %; npecTymieHus: TpOTUB HHTEPECOB CIIYKOBI B KOMMED-
YECKUX U UHBIX opranuzanusax (cr.ct. 201-204 YK P®) 8 %; npecTyrieHust IpOTUB UHTEPECOB I'OC-
YAapCTBEHHOMN BJIACTH, HHTEPECOB FOCYAAPCTBEHHOM CITY>KOBI U CITYKObI B OpraHax MECTHOTO CaMmo-
ympasienus (ct.ct. 285-289 VK P®) — 4 % (cm. Puc. 1.).

Kpome TOro, mocTossHHOMY MOHUTOPHHTY M aHAJIMTUYECKOW OIICHKE MOJIBEPTaloTCs KoIude-
CTBEHHBIE II0KAa3aTeJIM IO MPECTYIUICHUSM, MpeAycMOTpeHHbIM cT.cT. 141, 141.1,169,174,
174.1,178,179 YK PO.

8,00% _ 400% 21,00%

Hc1.290 YK PO

9% ® cr.c1.291,291.1 VK PO
WMy, 3,4ct. 159 VK PO
my. 3,4 cr. 160 YK PD
10,00% ®cr. 292 VK PD
17,00% ® c1.01.201-204 VK PO

13,00% cT. cT.285-289 YK P®

Pucynox 1 Cmpyxmypa npecmynienuii KoppynyuorHou nanpasiennocmu ¢ 2015 e.

3. Uccnenys cTaTuCcTHUECKUE CBEIEHUS, KaK Y)K€ YKa3bIBaJOCh BBIIIE, MOXKHO CJIeNIaTh BBIBOJ
0 TOM, YTO 3a MOCIEAHHE TPU Toa CTaJIM NpeodaanaTh NPeCcTyIICHHs, CBSI3aHHbIE CO B3ITOYHHUYE-
CTBOM, BBITECHHMB IPECTYIUIEHUS, IpeAyCMOTpeHHbIe 4.4. 3, 4 cT. 159 YK P®. Tak, B 2012 r. Ob110
3apeructpupoBaHo 9 120 paxToB MOIIEHHUYECTBA, COBEPILIEHHOTO C MCIOIb30BAaHUEM CIIYKEOHOTO
MOJIOkKEeHHMs, a 1o uroram 2015 r. UKCIIO yKa3aHHBIX MMPOTUBOIIPABHBIX AECHCTBHUI Oojee yeM B /1Ba
pa3a causmiock 110 4 370 pakroB. Bmecte ¢ TeM, ypoBeHb B3ITOUHUYECTBA, COCTABIABLINI B 2012
r. 9 561 npecrynnenue, ysenuuuics a0 13 703 ¢axros B 2015 r.. B ux yncne kommepueckuit moa-
kyn (ct. 204 YK P®) — 1 659, nonyuyenue B3aTku (c1. 290 YK P®) — 5394, naua B3stku (cT. 291
YK P®) — 6 208, mocpennndectBo Bo B3saTKe 455 (cT. 291.1 YK PD).
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4000 1 574y B oy UeHIe BIATII
2000 | 1408 it
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0 = ' I .

Enocpe HIYECTED BO EIATHE
2012 2013 2014 2015

Pucynox 2 Jlunamuxa e3amounuuecmesa 6 Poccutickou ®edepayuu
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2012 9561 - 19,3 2102 - 20,7
2013 11 163 +16,7 26,3 2 492 +18,5 31,9
2014 11 165 +0,01 34,6 2672 +7,2 44 .4
2015 11 483 +2,8 35,4 2628 -1,6 46,2

JlaHHbI€ O AESHUAX, IPELYCMOTPEHHBIX cT.cT. 204,290-291.1 YK P®

[IpencraBneHHble CBENEHUS, YKa3bIBAIOT HA (PAKTHUYECKH JBYKpPATHOE yBEIHMYEHHE MPECTYII-
JICHUI CBSI3aHHBIX C B3STOYHMYECTBOM, HauuHas ¢ 2012 r., kak B oOuieM uwucie, Tak U JIOJU B
CTPYKTYpe BCEX KOPPYNLHMOHHBIX NpecTyruieHuid no Poccun. Ilpu 3TOM ycuiusi coTpyiHUKOB Ipa-
BOOXPAHUTEIbHBIX OPraHOB MPHUBEIH K YBETUUYCHHUIO B YKa3aHHBINM MEPHO/]] BBISBICHHBIX MPECTYII-
JIEHUH, CBSA3aHHBIX C Aadel B3sATKU ¢ 2744 ¢akroB B 2012 r. 1o 4754 ¢akroB B 2015 1. UuTepecHo
3aMeTUTh, 4TO, B [IpuBomkckom DenepalibHOM OKpyre Takxke HaOIroaeTcs MOCTENEHHOE YBEIHY e-
HUE PETUCTPAINU TaHHBIX COCTABOB MpecTyIuieHui, HaunHas ¢ 2012 1., rae gakTuuecku kaxmoe 4
MpPEeCTyIUICEHNE YKa3aHHOM HAIMIPaBICHHOCTH COBEPILIANIOCH B 3TOM TEPPUTOPHATIEHOM 00pa30BaHUU.

Tabnuya 4

Toabl 2012 2013 2014 2015
Bcero BoIsBICHO (HaKTOB MPECTYILICHUN KOPPYIIIHOHHON 49513 42 506 32 204 30 455
HaIpaBJIeHHOCTH
VY nenbHbIA Bec B ?60LI.[€M KOJIMYECTBE 3apEerHCTPUPOBAH- 215 1,92 1,47 1,35
HBIX IIpeCTyIUIeHui, %
Temn npupocTa (CHIWKEHHS) K pepIayIeMy roay, %: - -16 -24,3 +0,77
HamnpagneHs! B cynt 13 632 10 829 10 397 10 326
OcyXeHbI 110 YTOJIOBHBIM JIeJIaM KOPPYIIIMOHHON 6014 8 607 10 784 11 499
HaIpaBJIeHHOCTH
Bcero o cocraBam ct. 204, 290-291.1 YK PD 3585 4934 6472 7517
K JINIIEHHIO CBOOOIBI 605 837 1361 1504
K JPYTUM BHJaM HaKa3aHUS 3920 5298 6 535 6 272
YCIIOBHO M C OTCPOYKOM HCTIOJIHEHUS PUTOBOPA 1521 2 351 2690 2736

AHanu3 JaHHBIX, IPUBEACHHBIX B Ta0JHIle, MOATBEPKIAIOT 3HAYUTENIbHBIN MPUPOCT B3SATOU-
HUYECTBa B OOIIEM KOJMYECTBE 3aperMCcTPUPOBaHHBIX mpecTyruieHuit B 2013 r. u 3a 2015 r. Kpome
TOT0, HEOOXOJMMO OTMETHUTh M MOCTYNATEIbHOE YBEIIMYEHHE MaTepUaioB YIOJIOBHBIX JIeJl, HalpaB-
JIEHHBIX Ha pacCMOTpPEHHE B CyIbl. BMecTe ¢ TeM, KOIMYECTBO OCYXAEHHBIX 32 KOPPYINLHUOHHbBIE
MIPECTYIUICHUS MO3BOJISIET CAENaTh BHIBOJI O HEOOOCHOBAaHHOM NPUMEHEHHH YCIOBHOTO OCYKICHHUS,
OTCPOYKH HCIIOJIHEHHs HaKa3aHWs M MHBIM BUJaM HaKa3aHUH (OCOOEHHO K JHUIaM, OCYXJIEHHBIM 32
MoJIy4yeHue B3SITKH), Tak B 2012 r. ocyKJeHbl K JTUIIEHHUIO cBO0O bl OblTH 605 YesioBek, a yCIOBHO U
C OTCPOYKOM MCHOJHEHUs nmpuroBopa — 1521 genosek, a B 2015 1. K peanbHOMY HaKa3aHUIO OBLIH
OCYXJIEeHBI TONTbKO 16,6% [3].

4. Pa3mep nostyueHHOM B3ATKHU MO BBISABICHHBIM MPECTYIJICHUAM (ThIC. PyO.)
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Tabauya 5
2013 2014 2015
CymMMa B3SITKH 904 954 697 236 1305 835
o B 3HAYHTEJbHOM pa3Mepe 26 017 30110 31 083
= B KPYITHOM pa3Mepe 132 462 129 130 188 251
= B 0000 KPYITHOM pa3mepe 624 737 462 574 963 363
; noJiyyenue B3ATKH cT. 290 YK P® 803 800 566 976 969 233
c U3 HUX JIMIOM, 3aHUMAKLIUM TOCYIapCTBEHHYIO
: J0JEKHOCTD 4. 4 cT1. 290 YK P® 11640 14322 377l
aava B3ATKH cT. 291 YK PD 101 154 130 260 336 602
CymMMma noakymna 728 865 229 796 331 892
CyMMa He3aKOHHOI0 BO3HAIPAXKICHHUS 43727 63 420 61 213

OO0 ypoBHE KOPPYNIIMOHHBIX MPECTYIUICHUH, COBEPIICHHBIX B KPYITHOM WJIH 0CO00 KPYITHOM
pasmepe, Tu0O0 MPUYMHUBIIMX KpYHHBIA ymepO B mepuoa B 2013—2015 rr. cBUIETEILCTBYET Clie-

IYIOUIME AUarpaMMBbl.
Pucynox 3

395 104 5>

Ogg3wu4cr 159
By.4.3u4cr.160
Ocr.290

Oct.291

EcT.291.1

2013 rox
Pucynok 4

Oygy3udcr.
201 188 1868 159

Eyy3ud

cT.160
Ocr.290

Ocr.291

Ecr.291.1

2015 roxg

Cpennuii pa3mep B34TKH B Poccum Ha Iylly HaceleHHs COCTABIISET 3a HACTOSAIIMM OTYETHBIN
nepuon 613 718 py6., 9440 $§ CIIA. Jlnst cpaBHEHUS, 32 MPONUIBI OTYETHBIH MEPUOJ CPEIHHIA
pa3mep B3aTKH cocTaBisul 218 400 py6., 5600 $§ CIIA, takum o0Opazom, MpoW30IIeN POCT Ha
40,7 % cpenHero pazMepa B3SITKH B JI0JJIAPOBOM SKBHUBAJICHTE.

5. [IpoBen€HHBIN aHAIN3 yKa3bIBAeT HA TEHICHIIMIO PE3KOr0 CHMKEHUS YMCIa BBISIBICHHBIX
(akTOB TaKUX MPECTYIJICHUNA KaK MPUCBOCHUS WK pacTpathl (4.4. 3 u 4 ct. 160 YK PD) u ciyxe0-
Hb1i moptor ¢T. 292 YK P®. Tak, B cpaBHeHuu ¢ 2012 r. ymeHbIIIEHNE 3apETUCTPUPOBAHHBIX (aK-
TOB NMPHUCBOEHMSI WK pacTpatsl B 2015 r. coctaBuio Ha 45,3 %, cnyxeOHnslii moyior Ha 59,4 %.

Uckmouennem, U3 NpruBeIEHHBIX BBIIIE IPUMEPOB, SBISETCS HECKOJIBKO pa3HOHANpaBICHHAs
JUHAMHMKa COBEPIIEHUS MPECTYIUIEHUH MPOTHB MHTEPECOB I'OCYIapCTBEHHOW BIIACTH, MHTEPECOB
TOCYJapCTBEHHON CIy)XObl M CIyXObl B OpraHax MECTHOTO camoyrpaBieHus (cT.cT. 285-289
YK P®): B 2012 r. 3apeructpupoBatno 1 450 npecrymnenuii, B 2013 r. mpouzomén poct Ha 38,5 %
10 2 354 ¢aktoB, HO k 2015 1. ux konudecTBo cocraBuio 1 293 ¢axkra.
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HccnenoBanusl MOKa3bIBalOT, YTO OTMEYAEMOE CHUIKEHUE YMCIIa BBIABICHHBIX IMPECTYNICHUN
KOPPYNLMOHHOM HAaNpaBJIEHHOCTH OOYCIIOBJIIEHO HE YMEHBILIEHUEM YPOBHS KOPPYILMU B CTpaHe, a
HE/I0CTaTOYHO Pe3yJbTATUBHOW pabOTON IPaBOOXPAHUTEIbHBIX OPraHOB, B YCIOBHUSX KpaiiHE BbI-
COKOM JIATEHTHOCTU KOPPYIILIUU.

6. [IpuBenéHHas CTaTUCTHKA MOAPA3ACICHUNA SIKOHOMHUYECKONW 0€3011aCHOCTH U KOPPYIILHMOH-
HeIx npectymienuit (96 u [IK MBJ] P®) cBunerenscTByeT o CleAylonux Hanboee ys3BHMBIX
cdhepax KU3HEACATEIHPHOCTH Halero oomecrtsa [2].

Tabauya 6

KoppynuunonHslie npecTynjieHus, 3aperucTpuposanusie B 2015 r.

5o | 56 | & | .2 | . B
° < A < A g o X A B g e
Otpacan 4 N = x5 N>2S5Y og —a |Ze
) =) . = E‘ 5 o o —
Q on >’ on >‘ N A FEo © o H N =N P =% o A~
A 5 5 . ~ X 59 . . N
.2 2 5 T E B 5 5 =
o o o
CelnbCKoe X035HCTBO, 0X0Ta 451 101 105 65 85 23 9 2

JlecozaroToBka; 00paboTKa JpeBECHHBI U
MPOU3BOJCTBO M3ICIUN W3 Jepema; Ien-| 297 71 40 10 162 39 18| 14
JIFOJIO3HO-0yMaKHOE TPOU3BOICTBO

[IpOM3BOACTBO U PACTIPEACICHUE IIEKTPO-

9HEPrHH, ra3a u BOJBI 155 29 n 29 1 4 ! 0
CTpouTenscTBoO 898 11 416 111 117 161 70| 29
OnToBasi TOProBIIA 235 11 160 29 11 16 2 12
PozHudaHas TOproBist 447 1 65 172 64 129 10| 106
Tpancnopr 1579 1 193 156 267 837 181| 560
Casi3b 284 1 26 227 21 6 4 0
dunaHCcoBas IEATENLHOCTD 1046 9 446 189 81 55 8| 33

Z 2 |dpunancoBoe nocpeHMYECTBO 884 9 419 145 22 43 6 30

: E CTpaxOBaHHE 139 1 25 38 46 11 2 2
Omneparnuy ¢ HeJJBIPKUMBIM HMYIIIECTBOM 831 14 281 271 49 156 39| 27

TocynapcTBeHHOE ympaBiieHHE U obecrie-
yeHHe BOEHHOM Oe3omacHOCTH; 00s3a-| 8588 6 725 445 10 7176 1561|4265
TEJILHOE COII. 00ecIcueHne

rOCYJapCTBCHHOE  yIPaBJICHHE
o011ero )5 ¢ cormaineHo-| 1 972 360 248 4 1232 400 236 67
o |?KOHOMMYECKOro XapakTepa
§ NEATENLHOCTE MO 00ECIEYECHUIO
; o0IIecCTBeHHOTO Topsiika u Oe3-| 5012 117 29 2 4 836 705 3652 90
S  |omacHOCTH
m
IeITENLHOCTh B 0OnacTH 00s3a-
TEJILHOIO conMalIbHOTO obOecre-| 138 44 13 0 20 4 2 2
YEeHUS
Oo6pa3oBanue 4667 538 324 282 3462 1984 303| 538
3paBOOXpaHCHHE W MPEJOCTABICHHE CO- 2795 256 185 133 2058 937 283| 256
[UAITBHBIX YCIYT
JleaTenbHOCTh OOIIECCTBEHHBIX O0BEIMHE- 466 162 88 166 32 1 11! 162

HUH

MoTtuBHpoBOUHbIe, UH(POPMAIIMOHHBIE W PE3YyIbTaTUBHBIE 3Tallbl JESATEILHOCTH TOCyaap-
CTBEHHBIX MHCTUTYTOB M MHCTUTYTOB I'Pa)X/IaHCKOTO OOIIECTBA MO MPOTUBOACHCTBHIO KOPPYILIMU
JOJKHBI OBITh OOOCHOBAHHO MOJKPEIJICHbl AHAJUTHUYECKUMU M OIIEHOYHBIMU cBeleHusMu. [
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3TOTO LEIeco00pa3HO HCIONB30BaTh crenupuuecKkue Kputepuu 3G(HEeKTHBHOCTH B3aUMOACHCTBUS
rocy/iapcTBa U HHCTUTYTOB IpakJaHCKOTo odmiecTBa B cepe nmpoTuBoaeiicTBus koppynuuu. K nx
YHCIY MOTYT OBITH OTHECEHBI 00ECIIEYeHHOCTh, OXPaHa U 3all[UTa MPaB U CBOOO]] YEIOBEKa U IpaK-
JaHUHA, PE3YJIFTATUBHOCTH OOLIECTBEHHOTO KOHTPOJIS, OTKPHITOCTh ¥ IIPO3PAvyHOCTbh JESATEIBHOCTH
OpraHoB BJIACTU U UX HOJDKHOCTHBIX JIUIL, CHUKCHHUC YPOBHA KOppYHIIUU U T.O. 3aKOHOIIaTeHBHOMy
0(hOPMIICHHIO YKa3aHHOTO MEXaHM3Ma MOXET CIOCOOCTBOBATh NMPHHATHE 3aKOHOB 00 OOIIECTBEH-
HOM KOHTpOJIE, O TMapJIaMEHTCKOM KOHTpOJIe, 0 J000upoBanuu u 1p. [Ipu 3ToM 3a HapyuieHus Tpe-
OOBaHUI TaHHBIX aKTOB J0JDKHA OBITH MPETyCMOTPEHA I0PUANYECKAsk OTBETCTBEHHOCTD.
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DETERMINATION AND ANALYSIS

OF NEGATIVE FACTS IN THE COURSE
OF INVESTIGATION OF ARSON

OF PROPERTY, CONCEALED BY
FRAMING-UP
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B cratbe ucciemyrorcss mpoOjeMbl, BO3HHMKAIOIINUE B
TPOLIECCE BBISIBIICHUS M aHAIIN3a HEraTHBHBIX 00CTOS-
TENbCTB MPU PACCICIOBAHUU YMBIIUIEHHOTO YHUYTO-
KCHUS WIN TIOBPEKICHUS Ty)KOTO WMYIIECTBA ITyTEM
nopKora. PaccMoTpeHbI Hanboliee 9acTo BCTpedaeMble
Ha TPAKTHKE BHJBl MHCIIEHUPOBOK HEKPUMHHAIBLHOTO
MOKapa, COBEpIIaeMble C LENBI0 COKPBITHS TPH3HAKOB
TOJKOTa: HAMEPEHHOE CO3/IaHKE YCIOBUM ISl BOHUK-
HOBEHUS MOXKapa, UMUTUPYIOIIUX BO3TOPAHUE MO TEX-

the Chair of Forensics of the Institute of Law of the
Bashkir State University, Ufa, Russia.
E-mail: lilialan@rambler.ru

The article dwells on the problems, which appear in
the process of determination and analysis of nega-
tive facts in the course of investigation of intention-
al destruction of property by means of arson. The
article studies the most common in practice types of
frame-ups of non-criminal arsons, made with the
aim of non-disclosure of arson's evidence: inten-
tional creation of conditions for arson, which imi-
tate flame formation on technical grounds, sponta-
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HUYECKUM TPUYNHAM, CAMOBO3TOPAHUE BEIIECTB U Ma-
TEpHAIIOB, HEYMBINUICHHOE HApYIICHUE TPaBHI II0-
JKapHOW Oe30IMacHOCTH, HEOCTOPOXKHOE OOpaIeHHue C
or"eM. [IpeioxKeHbl MPaKTHYECKUE PEKOMEH ALY TI0
YCTAHOBJICHUIO (DAaKTUYECKHX JaHHBIX, CBUJIECTEIb-
CTBYIOIIMX 00 MCKYCCTBEHHOM CO3/IaHUH WITH W3MEHE-
HUU TIPECTYITHUKAMH 00CTAaHOBKH MeCTa TOKapa.

KuioueBble ¢Ji0Ba: YMBIIDICHHOE YHUYTOXKEHUE,
MOBPEXKICHUE MMYIIECTBA, MOJXKOT, JIUYHOCTh Ipe-
CTYITHUKA, WHCIICHUPOBKA, HETATHBHBIC OOCTOSTEIb-
CTBa, MECTO MTPOWCIIECTBHUS, PUINHA TIOXKapa.

neous inflammation of materials, unintentional vio-
lation of fire safety rules, careless handling of fire.
The article suggests practical recommendations on
determination of factual data, testifying artificial
creation or changes in the scene of fire.

Key words: intentional destruction, damage to an-
other’s property, arson, criminal identity, framing-
up, negative circumstances, scene of action, cause
of fire.

JlomuHupyromeit yepToil mepBoHavYaIbHOrO ATara pacciaeoBaHUsl YMBIIIJICHHOTO YHUYTO-
KEHUSI WU TOBPEXKICHHUS UYYXKOTO HMMYILECTBA, COBEPIICHHOIO IYTEM IOJKOTa, SIBISIETCA IPO-
OJIEMHO-CUTYallMOHHBIA XapaKTep paccleloBaHUs BBUAY OTCYTCTBHS JOCTATOYHBIX CBEACHMH 00
00CTOSITENTECTBAX, MOJUICKAIIUX YCTAHOBJICHUIO 110 JIENTy, M MIPEX/Ie BCEro 00 IeMEHTax MmpeaMera
nokaspiBanus. [lo genam naHHOM KaTeropuu OCHOBHBIE TPYAHOCTH BO3HHMKAIOT MPH BBISIBICHUU Ca-
Moro QaxTa (COOBITHSI) MOHKOTA, KaK MPAaBUIIO, XOPOIIO 3aMacKHPOBAHHOTO M HOCSIIETO JIATEHT-
HBIM XapakTep, a Tak)Ke MPU YCTaHOBJICHUHM BUHOBHBIX JHIl. Ha mpoOieMHBbIil XapakTep CieCTBEH-
HBIX CUTYyallUi 110 JejiaM O IoXKapax Takxke ykasbiBaeT A.A. Ymae. CylHOCTb OJHOU U3 IpodJieM,
[0 €r0 MHEHHIO, 3aKJII0YAETCs B TOM, UTO Ha HaYaJIbHOM J3Tare pacclieJOBaHHs OTCYTCTBYIOT AOCTa-
TOYHBIE JIaHHBIE JJISl PELIEHUS BOIPOCOB KaK O HENOCPEACTBEHHON NPUYMHE 3aropaHusi, Tak U 00
OCHOBHOM mpuunHe noxapa [1, c. 126]. B 3aBucumocTy 0oT XapakTepa BO3MOXKHBIX MPUYUMH BO3HUKHO-
BEHMs 10’Kapa B JAHHOM CUTYyalluu MOT'YT ObITh BbIIBUHYTHI OOILIME TUIIOBbIE BEPCUU O MPUYMHE TOXKa-
pa: COBEpILIEH MOKOT YY)KOro MMYILECTBA; UMEET MECTO HapylIeHUE MpaBHIl MOXKApHOU Oe30macHo-
CTH; UMEET MECTO HEOCTOPOXKHOE OOpaIlleHHE C OTHEM; MOXKap MPOU30LIEN B PE3yJbTaTe NCHCTBUI CHUII
HPUPOIBI TUOO0 10 MPUYMHAM TEXHOTEHHOT'0 XapaKTepa; MPOU30III0 CAMOBO3TOpaHUE BEILIECTB.

Bepcust 0 BOSHUKHOBEHUH M0OXKapa B pe3yJIbTaTe MOHKOra 4y>KOro UMYIIECTBA MOKET ObITh BbI-
JIBUHYTA CJIeI0BaTeJIEM, KOT/Ia B X0/1€ IEPBOHAYAIIBHBIX CJIEJICTBEHHBIX JEUCTBUI BBISBICHBI MPU3HAKU
MHCLIEHUPOBKH HEKPUMUHAIIBHOTO Noxkapa. [lomkoru, coBepiaemble IyTeM HaMEPEHHOTO CO3JaHUs
YCIOBUH 11 BO3HUKHOBEHHUS MOXKapa, MMUTUPYIOIIMX BO3rOpaHHE MO TEXHUYECKHM IMPHYMHAM,
CaMOBO3TOpaHUE BELIECTB U MAaTEPUAJIOB, HEYMBILIUIEHHOE HapyIlIeHNE NPpaBuiI MoKapHOU Oezomnac-
HOCTH, HEOCTOPOXKHOE OOpallleHHe C OTHEM, OTHOCATCS K Hanbosee TPYIHO PAacKpbIBAEMbIM, IMO-
CKOJIbBKY B TOJIOOHBIX CIy4asiX 3JI0YMBILIUIEHHUKH NMPUOETal0T K UCKYCCTBEHHOMY CO3JJaHUIO MaTe-
PHAIBHBIX CIIEN0B, KOTOPBIE YKa3bIBalOT Ha OTCYTCTBUE NPU3HAKOB IMoJkora. Takue mopKoru co-
BEPILAIOTCA MYTEM IPEIHAMEPEHHOIO BBIBEICHUS U3 CTPOS KAKUX-TMOO TEXHUYECKHUX YCTPOMCTB
(HampuMep, 3IEKTPUYECKOT0, Ta30BOro 00OPYAOBAHUS) WM CO3/1aHUS YCIOBUU JUIs MX pabOTHI B
nokapoonacHoM pexume. JKenas npuaarh MOJDKOTY XapakTep HEKPUMMHAIBHOTO IOXKapa, IMpe-
CTYIMHMKH CIELUAIBHO OCTABISAIOT BKJIIOUYCHHBIMU B OKPY>KEHHMH JIETKOBOCIIJIAMEHSIOLINXCS MaTe-
pHAJIOB AJIEKTPUYECKUE M Ta30Bble MPUOOPHI, pa3BelleHHbIE KOCTPHI, HEMOTYIIEHHBIE CUTAPETHI.
«Haubosnee yacTo BcTpeyaroTCs: HCKYCCTBEHHO YCTPOEHHBIE KOPOTKHE 3aMBIKaHUS B AJIEKTPO0OO-
PYJIOBaHUM; BBIBEJIEHUE U3 CTPOSI YCTPOHWCTB aBTOMATHUYECKOTO OTKIIFOUEHUS AJIEKTPOHArpeBaTesb-
HBIX NPHOOPOB (YTIOTOB, TOCTEPOB, PeIIEKTOPOB U Jp.); UCKYCCTBEHHOE MEXaHWYECKOE TOPMOXKe-
HUE AJIEKTpo/IBUraTesiell (BEHTWIATOPOB U IPYTHX YCTPOMCTB) UM MIPUBEIEHNE UX B COCTOSTHUE pa-
00THI Ha IBYX (pazax BMecTo Tpex» [2, ¢. 292—-293].

AHanu3 cineACTBEHHOMN MPaKTUKU MOKa3bIBaeT, UTO HapYIIEHHE MpaBUIl MOXKapHOU OGe3omac-
HOCTH KaK CHOCOO COKpBITHA (paKTa COBEPIICHMs MOJPKOTa Yalle BCEro MCIHOIb3YeTCs 3J10yMBIII-
JIEHHUKaMU MPU HEOOXOANUMOCTH CKPBITh COBEPILIEHUE JPYTrOro MpecTyIeH s 100 OTBECTH MOA0-
3peHue OT KOHKpeTHoro nuna. Tak, HecoBeplieHHoneTHUH JI. coBepmmi Kpaxy u3 KBapTupsl /I,
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a3aTeM C LENbI0 COKPBITHS CIIEAO0B XHILIEHHS TOKET KBAapTHUPY, MHCIEHHPOBAB OBITOBOM mOXap.
JUis 3TUX 1enei MpecTyHUK UCHOIb30Ball TOCTEP, B KOTOPOM Iepepes3all MPYKUHKH, IPUMEHS0-
Mecs Ul HOJHATHS PhIUaroB, BEIOPACHIBAIOIIMX MOPKAPEHHbIE JIOMTHKH XJieba. [lanee o HaOWI
TOCTEp JIEFKOTOPIOYMMHU MaTepuanaMu (Oymaroif), a Takxke pas3jIoKuil UX BOKPYT HEro, U BKIIIOUMII
TocTep B ceTh. [Ipn HecpaboTaBIIMX phluarax TOCTEp HE OTKIIIOYMIICS, MPOJOJIKASI TPEThCS BIUIOThH
710 3aropaHus Oymaru BHYTPH HEro, 3aT€M OTOHb IIEPEKHHYJICS Ha HapYKHYIO IOXKapHYIO HarpysKy,
B pe3yJIbTaTe YEro BO3HUK Moxap [3].

BeisiBieHre NpHU3HAKOB MHCLEHUPOBOK MOJAOOHOIO pojia B OIPOMHOM CTENEHU 3aBUCUT OT
TIIATENILHOCTU PabOThI 3KCIEPTa MPH OCMOTPE U3BATHIX C MECTa MOXapa BEIIECTBEHHBIX JI0Ka3a-
TeNbCTB. B yacTHOCTH, NpH UcClie0BaHUM OOHAPYKEHHOM NPY)KUHKU TOCTEpa ObLIO YCTAaHOBJIEHO,
YTO OHA HE pa3pylIWIach B XOJ€ M0Kapa, a ObUla CHEeNUaIbHO Iepepe3aHa 3J0yMBIIIICHHUKOM C
LIEJIBIO BBIBE/ICHUS M3 CTPOS 3JIEKTPOHArpeBaTeIbHOI0 NpUOOpa W UCIOIb30BAaHUS €ro Ul UCKYC-
CTBEHHOT'O MHUIIMMPOBAHUS TOPEHHUSL.

[Tomxurateny HCHOIB3YIOT BECbMa XUTPOYMHBIE YCTPOWCTBA JUI MMHUTALMU TEXHUYECKOM
NPUYMHBI TOkapa. Tak, B OAHOM W3 MHOTOKBAPTHPHBIX KUJIBIX JOMOB T'. Y (bl MPECTYITHUKU TIBITA-
JMCh UMUTHPOBATh aBapUIHBIA pexXuM paboThl 3JEKTPOOOOPYAOBAHUSA B UIEKTPOLIUTAX, PACIIONO-
’KEHHBIX Ha BTOPOM U TPETheM dTakax. Ha BTOpoM sTarke BO3HUK MOXKap, B PE3yJIbTaTe KOTOPOTO ObI-
JIM IOBPEX/IEHBI JIEKTPOYCTAHOBOYHBIE MPHOOPB! M KAOEIH B JEKTPOLIUTE. A B IEKTPOLIUTE Tpe-
TBETO 3Taka ObLIO OOHAPYKEHO BTOPOE HECpabOTaBIIee YCTPOHCTBO Ayt nopkora. OHO mpeacTaBis-
70 coOoM J1Ba UCTIEBIIUX OKYpKa, IIOMELICHHBIX B HAIIOJHEHHBIN crvukamu kopoOok. IlpoBoxa B
AIIEKTpOILIHTE OBUTM 0OMOTaHBI Oymaro, KOTopasi oJbKHA ObLIa 3aropeThCsl OT BCIBIXHYBILIETO KO-
pobOka. B mure Takxke Haxoausach IUIACTUKOBAs OyThUIKA C OEH3MHOM, B TOPJIOBHHE KOTOPOH ObLIO
IIPOZIETIaHO HECKOJIBKO OTBEPCTHUH JUIsl BBIX0/1a TAPOB JIETKOBOCIUIAMEHSIOLIEHCS )KUIKOCTH [4].

B npakTuke pacciieoBaHus 0KapoB BCTPEUAOTCs CIIydau, KOIJla CJIe10BaTeld, OOHapYKHB
Ha MECT€ MPOUCIIECTBHS CIIEAbl KOPOTKOTO 3aMBIKaHUS 3JIEKTPOIPOBOJIKH U TIONYYHB 3aKIFOUCHHE
MOYXAPHO-TEXHUYECKON 3KCIEPTHU3bl 00 MMEBIIEM MECTO aBapUMHOM peXUMe paboThl 3IEKTPONpHO0-
POB, UTO SIBUJIOCH TEXHHMYECKOW MPUYMHON MoXKapa, He PACIIUPSIOT KPYT UCCIIETYEMBIX 00CTOATENBCTB
U BepcUil 0 IPUYMHE BO3TOPaHUs U HEOOOCHOBAHHO MPEKpAIaloT MPOU3BOJCTBO 110 Jey. Mexay Tem
HAJI0 YYUTHIBATh, YTO OCTABJICHHBIA BKIFOUEHHBIM 3JIEKTPOIPHOOD MM HETIOTYIIEHHAsK CHrapera, 00y-
CJIOBUBIIINE MTOKap SIKOOBI [0 HEOCTOPOKHOCTH, MOT'YT OBITh CPEJICTBOM TILATEIBHO CIIAHUPOBAHHOIO
noJpKora. B 9Toil CBsI3M HEOOXOAMMO BBISICHUTH HAJMUYHME M XapaKTep MPUIUHHON CBS3H MEXIY (ak-
TOM TOKapa U JIESITEIbHOCTBIO OINPEETIEHHOr0 JIMIIA, CIOCOOCTBOBABIIIEH €r0 BOSHUKHOBEHUIO, CO3/1a-
HUIO YMBIIIUICHHO WU IO HEOCTOPOKHOCTH COOTBETCTBYIOIINX YCIIOBHH JUIS BOTOPAHHSL.

Tak, mpy ocMOTpe MecTa MPOMCHIECTBUS B MOMEIIEHUH TOPrOBOM OpraHu3aluy Oblia U3bATa
ANIEKTPONPOBOJIKA CO CIEAAMH KOPOTKOTO 3aMBIKAHMS, KOTOPOE, COTIACHO 3aKIIFOUCHHUIO 3KCIEpTa,
MIPOM30IILIO JI0 BOSHUKHOBEHUSI M0Kapa. ITO 00CTOATENBCTBO JJaBaj0 BO3MOKHOCTh OOOCHOBAHHO IO-
Jarath, 9YTO MOXap BO3HUK 10 YKa3aHHOW TeXHUUYECKOH mpuunHe. OJJHAKO CIIe0BaTeNh, KPUTHUECKA
OLIEHUB COOpaHHBIE IO eIy MaTepHalbl, TIIATEIFHO MPOAHATN3UPOBAT OOCTOSTENbCTBA, XapaKTepHu-
3yromye 00CTaHOBKY, CIIOXKHUBIITYIOCS HA JAHHOM OOBEKTeE JI0 Tokapa. B 4acTHoCTH, ycTaHOBIEHO, 4TO
B 30HE PACIOJIOKEHHUS 0Yara roapa OTCyTCTBOBAJIM FOPIOYHE BEIIECTBA U MaTepHaIbl, KOTOPbIE MOT-
JIM BOCIUIAMEHUTHCS OT TaKOTO MCTOYHMKA 3a)KUTaHUs, KaK HCKPOOOpa30BaHHUE M OTUIABIICHHE METall-
JIMYECKUX YaCTHII TPOBOAHUKA, 00Pa30BABLIMXCA B PE3YJIbTATE aBAPUITHOTO peKUMa PabOTHI 3JIEKTPO-
obopynoBanus. C IENbI0 BOCCTAHOBIICHUS! OOBEKTUBHOM KapTHHBI IPOU3OIIE/IIIEro ObUT MPOU3BENICH
JIONOJIHUTENIBHBIA OCMOTP MECTa MoXapa, B X0J1e KOTOPOTro 0OHapy»KeH 4acOBOW MEXaHU3M C OCTaTKa-
MU ITPOBOHUKA, @ B CEBEPO-3aIIaTHOI YaCTH TOPrOBOTO 3aJ1a, TJIe HaXOAWIMCh TOBApPhI, UMEIICS Tporap
B 11oJ1y. ClIeICTBEHHBIM U 3KCIIEPTHBIM ITyTeM OBLJIO YCTAHOBIIEHO, YTO 3JI0YMBIIUIEHHUK C LIEJIBIO CO-
KPBITHS XUIIIEHHUSI TOBAPOB YCTPOMII KOPOTKOE 3aMBIKaHUE, KOTOPOE MPOH30IILIO B 33JJaHHOE UM BPEMSI,
YTO MO3BOJIMIIO OOECTICUUTh €My aluOU. A Clie/ibl TOpIoYel JKUIKOCTH, KOTOPYIO OH IPOJIMII Ha TOJI,
OBUTH BBISIBJICHBI TIPH XUMHYECKOM HCCIIEIOBAHUN U3BSTHIX MPOO IPEBECHHHI [ 5].
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[TpuBeneHHbIN pUMeEp CBUAETENILCTBYET O HEOOXOJMMOCTH CUTYAlIMOHHOTO MOJIX0/1a K U3yye-
HHUIO BCEX OOCTOSITENBCTB YMBIIUICHHOTO YHHUYTOXKEHUS (NMOBPEXKICHHUS) UyXKOr0 MMYIIECTBA ITyTEM
M0JKOTa, HaYMHAs C aHaJIM3a 0OCTAHOBKH, IPEAIIECTBOBABIIEH COBEPILECHUIO MPECTYIUICHUS, U 3aKaH-
YKBasi OLIEHKOW COOPAaHHBIX I10 JACITY JOKa3aTebCTB.

B curyanum, xorjga npecTymHUK C IEJIbI0 COKPBITHS CJEI0OB IMOJKOTra MHCLEHUPYET Hapy-
LIEHHE MPaBUII MOXKAPHON 0€3011aCHOCTH, HEOCTOPOKHOE 0OpaIlleHNE C OTHEM HJIM CAMOBO3TOpaHUE
BELIECTB, 3a/1a4eil CIEICTBEHHBIX OPTaHOB SIBJSETCS BBISBICHUE HETaTUBHBIX OOCTOSTENHCTB, CBU-
JETeNbCTBYIOINX 00 UCKYCCTBEHHOM CO3JaHUU MJIM M3MEHEHUH 3aMHTEPECOBAHHBIMHU JIMIIAMH 00-
CTaHOBKHM MecCTa IpouciiecTBus. A. BeiiHrapt, roBopsi 0 HeraTUBHBIX 00CTOSITENILCTBAX IO JI€TIaM O
MOJKOTaxX, PEKOMEH/I0BAJI B MPOTOKOJIE OCMOTPA MECTa MPOUCIIECTBHSI 0053aTEIbHO OTMEUYaTh, Ka-
KHX CIIEJIOB M XapaKTEepPHBIX MPHU3HAKOB, YacTO BCTPEYAIOIIMXCS MPH IMOKapaX, HE 3aMEYeHO,
HarpuMep, YTO He OOHAPYKEHO HUKAKUX CPEICTB JIS MOJKOTa, a MPH BBIACHEHUH MPUYUHBI 3ar0-
paHus yCTaHaBIIMBATh, HE MOKA3aJCs JU OTOHb B TaKMX MECTaX, B KOTOpPbHIE OH MPU HOPMaJIbHBIX
YCIOBHSIX TIONACTh HE MoT [6, ¢. 62].

«Kak moka3pIBaeT MpakTHKa, TPpaHb MEXAY HEYMBIIUICHHBIMU U MIPEIHAMEPEHHO OpPTraHu30-
BaHHBIMH TOXapaMH MOXKET OBITh OYeHb TOHKa» [7, ¢. 33]. Jlaxke B TOM ciydae, KOrjia BHHOBHHK
mo’kapa 3ajiepkaH U OTPUIAET CBOIO BUHY B COBEPUICHHH MOJHKOTa, TOCTATOYHO CJIOXKHO YCTaHO-
BUTbH, MO/DKET OH YY)KO€ UMYIIECTBO YMBIIUICHHO WU, K TIPUMEPY, B PE3YIbTaTE HEOCTOPOKHOTO
oOpariieHust ¢ orueM. J{s 1okazarenbcTBa MPUUUHHO-CIEACTBEHHON CBSI3U MEXY YMBIIUIEHHBIMH
JEWCTBUSIMH TIPECTYITHUKA M BO3TOpPaHUEM OOBEKTA, BHIABICHHS MPU3HAKOB MHCIIEHUPOBKU HEKPHU-
MUHAJIBHOTO TMOXKapa CJIEeI0BATeN0 HEOOXOAUMO OMpeAeTuTh MOMEHT Hayala IMoKapa, JJIUTelb-
HOCTb IIPOLIECCOB TOPEHM I, AMHAMUKY I105Kapa, MOCJIEI0BATEIbHOCTD PAa3IMUHbIX COOBITUH.

Bpewmst Hauana moskapa cienyer yCTaHaBIMBAaTh C MAKCUMAIbHON TOYHOCTBIO HE TOJBKO C 11e-
JBIO OTIPESTICHUs] TIPHYMHBI TT0XKAapa, HO U JUIA TPaBIIBbHON KBanudukanuu npectymienus. Kak ot-
MeudaeT A.b. MaxaHek, yCTaHOBJIEHHE BPEeMEHU BO3SHHKHOBEHUS MOXkapa HEOOXOIUMO, YTOOBI JOKa-
3aTh CBSI3b MEXKIy JEHCTBHSIMU TOJI03PEBAEMOr0 M TIPUUUHOMH TTOXKapa; CBsI3b MEXKTY €T0 ACHCTBHIMU
Y HACTYMMBIIMMU TOCIEACTBUAMH; CBA3b MEXIY MPUUMHOM MOKapa U yMBIIUICHHBIMU JE€HCTBUSAMU
nopkurarens [8, c. 102]. Uudopmanus 00 oOcTOATENBCTBAX pacciaeyeMOro COOBITHSI MOXKET ObITh
MOJTy4eHa B XOJI€ JIONpoca MOTEPIEBIINX U CBUJIETENEH, HEMOCPEACTBEHHO HAOMOAABIINX BOZHUKHO-
BEHHUE M0Kapa WM OKa3aBLIMXCS HAa MECTe IMo)Kapa IMOCJe €ro BO3HMKHOBeHMs. CBUAETENH MOTYT
JaTh LIEHHbIE CBEJICHUS O BPEMEHM Hayaja Moxapa, 00 0COOEHHOCTSIX paclpoCTpaHEHHs OTHs, O MO-
BEJICHUH TEX WJIM WHBIX JIMI JI0 Havaja ¥ BO BpeMsl IMOXKapa, O MOCTPaJaBIIMX OT IoXKapa W Ap.
B pamkax mokapHO-TEXHUYECKOW SKCHEPTU3bI CTABATCS BOMPOCHI 00 YCTAHOBJIEHUH OdYara Iosapa,
MOMEHTE 3arOpaHusl U JAPYTUX BPEMEHHBIX XapaKTEPUCTHKAX MPECTYIUIEHUs, TEXHUUECKUX JIaHHBIX,
CBSI3aHHBIX C BBISICHEHHEM OOCTOSITEIILCTB MOYKapa, OMPECTICHUEM ero HEMOCPEICTBEHHOW TIPUYHHBI.

Taxum 00pa3om, yUUTHIBasi TO OOCTOSTENLCTBO, YTO PACKPHITHUE U pacciieloBaHUE TOIKOTOB
C LEJIBI0 YHUUYTOXKEHUS! WIM MOBPEXIEHHS UY)KOTO0 MMYIIECTBA MPEICTABISET 3HAUUTEIbHYIO CIIOXK-
HOCTb, CYILIECTBYET HEOOXOMMOCTh TEXHUUECKH KBATU(HUIIMPOBAHHOTO CUTYALMOHHOTO aHaIM3a UMe-
IOLIUXCS Y CIIeoBaTeNs CBEACHUN 00 0OCTOATENhCTBAX BO3HUKHOBEHMS W Pa3BUTHS Moxapa. Llenbio
MPOBE/ICHHSI TAKOTO aHAIIU3a SBJIAETCS 00BEKTUBHOE, BCECTOPOHHE 000CHOBaHHOE (hOpMUpPOBAHUE Tie-
peUHs BEpCUI O IPUYMHE MOXKapa.
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IMPOTUBOJIEVMCTBUS JET AJIM3ALIUA OF COUNTERMEASURES TO COMBAT
(«OTMBIBAHHNIO») AEHETI' U THOT'O LEGALIZATION (“LAUNDERING”)
NUMYIIECTBA B KOHTEKCTE OF ILLEGALLY OBTAINED MONEY
OBECHEYEHMSA HAIIMOHAJIBHOM AND OTHER PROPERTY IN THE CONTEXT
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Cratps MoCBsIIIEHa aKTyaJbHBIM TpoOieMam npotu- The given article is dedicated to the topical prob-
BojelicTBUA Ieraausanuu («oTMbiBaHMio») aeHer u lems of countermeasures to combat legalization
WHOTO HMMYIIECTBA, MoaydeHHoro mpectymusiM my- (“laundering”) of illegally obtained proceeds. The
TeM. B Hell uccienayroTes MexIyHapoaHo-ipaBoBbie  article researches international legal standards and
CTaH/JapThl M TIOJIOKEHUS YroJOBHOTO 3akoHona- Statutes of criminal legislature of the Russian Fed-
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tenbeTBa Poccuiickoit denepanun B 4acTH PO3bICKaA,
apecta W KOH(HCKAaWW JEHEeT W WHOTO WMYIIECTBA,
MOJTy4EeHHOTO TPECTYITHBIM TyTeM. ABTOPOM Tpe-
JIaralTCs HaAyYHO-OOOCHOBAHHBIC MPUHIIMITHI IPOTH-
BOJICUCTBUS JIETAIM3AIAN TPECTYIMHBIX TOXOJIOB, a
TaKk)Ke€ OCHOBHBIE IYTH Pa3BUTHS MeEXIYHAPOIHOTO
COTPYJIHUYECTBA B OOpHOE C «OTMBIBAHUEM) JICHET.
K 4ucny mocnemHuX CieayeT OTHECTH: YCKOpPEHHE
CONMMKEeHNs HAIIMOHABHBIX 3aKOHOJATEIHCTB MEXTY
CTpaHaMU MHPOBOTO cooOmIecTBa B chepe OOphObI C
JieTanu3alell MPeCTYMHBIX J0XOJ0B; OKa3aHHE akK-
THBHOW TIOMOIIM TIPM TPOBEACHUU OIIEPATHBHO-
CIIEJICTBEHHBIX MEPOIPHUATHH M Cy/NeOHBIX pa3dmpa-
TENBbCTB, CBOCBPEMECHHOE TPUHATHE MEp IO «3aMo-
PaXHBAHHUIO» WIHA apecTy MMYIIECTBA, MOIYYCHHOTO
MPECTYIHBIM yTeM, KOTOPOE MOXET CTaTh OOBEK-
TOM 3ampoca 0 KOH(MCKAIMW; OCYIIECTBICHHE 0e3
3aJiepyKeK KOH(UCKAIMU UMYIIECTBA, SBISIONICTOCS
JIOXOJIOM OT MPECTYIMHOHN JEATEITHHOCTH.

KaroueBble ciaoBa: neranuzanus («OTMBIBAaHHE»)
JIEHEeT, MEXXTyHapOJIHO-TIPaBOBBIE CTaHIAPTHI, YTO-
JI0OBHOE 3akoHOAaTenbcTBO Poccuiickoit denepanuy,
COBCpIHCHCTBOBaHI/IC MEXaHHu3Ma HpOTHBOI[CfICTBHﬂ.

eration with regard to detection, arrest and confisca-
tion of criminally obtained money and other proper-
ty. The author suggests scientifically grounded
principles of legalization of illegally obtained pro-
ceeds, as well as the main ways of development of
international cooperation in combating money
laundering. Among the principles it is possible to
name: acceleration of alignment of national legisla-
tions among countries of the world community in
the sphere of combating legalization of illegally ob-
tained proceeds; providing active help in the course
of operative investigation measures and court trials;
due measures of “freezing” or arrest of illegally ob-
tained property, which may become the object of
confiscation query; confiscation of illegally ob-
tained proceeds without delays.

Key words: legalization ("laundering”) of money,
international legal standards, criminal legislature of
the Russian Federation, improvement of the mecha-
nism of countermeasures.

B coBpeMeHHBIX YCIOBHSX OJHHM M3 HamOoliee BaKHBIX M TEPCHEKTHBHBIX HANpaBJICHUI
IPOTHUBOJICHCTBHSI IPECTYITHOCTH sIBIIsIeTCs OophOa ¢ jeranu3anueil («OTMbIBAHUEM») JIEHET U MHOTO
MMYIIECTBA, MOJYYCHHBIX 3aBEJIOMO INPECTYIHBIM MyTEM (Jajiee — «OTMBIBAHHE)» JICHET). AKTyalb-
HOCTb JJAHHOHM NMpo06JeMbl 00yCIaBIMBAETCA TEM, YTO Ha CErOJHSAIIHUM JeHb, B YCIOBHUAX BCEOOIIEH
rI00aIM3aui U UHTETPAIlMd MEPOBOTO COOOIIECTBA, 0OBEMBI JJOXO/I0B, TIOy4aeMbIX MMPECTYITHUKA-
MH U WHBECTUPYEMBIX B JIETAIbHYIO SKOHOMMKY, IPEACTABISAIOT yrpo3y KakK HAllMOHAIBbHOW, TaK U
MEXyHapOAHOH 0€301MacHOCTH B BOEHHOM, SKOHOMUYECKOH, IKOJIOTHUECKOM U APYTUX cepax.

B aT0ii cBsi3u 6oprba ¢ «OTMBIBAaHMEM» JECHET BBIXOJIUT Ha MEPBBIM IUIaH cpeau 3ajaad, CTo-
SIIUX TIepe]I TOCyapCTBaMU B cpepe 00phOBI ¢ TPECTYMHOCTHIO, MOCKOJBKY OHA MO3BOJISET PEIIUTh
TpPU OYEHb BaKHBbIE 3aJaud. Bo-mepBbIX, 00ecreunTh 3alUTy JEeralbHON SKOHOMUKU OT KPHUMHU-
HAJIBHBIX MHBECTUIMA. BO-BTOpBIX, TOAOpBaTh (DMHAHCOBYIO OCHOBY JESATEIHHOCTH TPECTYITHBIX
opraHuzanuii. B-tpeTbux, akTHBU3UPOBAThH MPOTUBOAECHCTBHE KOPPYINIIMOHHBIM IPECTYIUICHUSM.

Cremyer OTMETHTB, YTO B HACTOSIIIIEE BPEMs JaHHAs TIpo0siemMa sBIsIeTcss 00bEKTOM 0CO00T0
BHUMAaHMs CO CTOPOHBI MEXJIYHapOAHBIX OPraHoOB M opraHm3auuil. B uwactHoctu, Opranuzanueit
OObenuHeHHbIX Hamii 1 1efCTBYIOIIMME 1O/ €€ 3TMJI0M OpraHu3alusIMH MTOCTOSIHHO aKLIEHTHPY-
eTcs BHUMaHUe Ha pa3paboTKe KOHKPETHBIX MEXaHH3MOB OKa3aHUsI MEXyHAPOIHON MPaBOBOH IO-
MOIIM MIPU pacciieIOBaHUM MPECTYIUIEHUH, B TOM YMCIIEe M MO BOIPOCaM COJEHCTBUS B PO3bICKE,
apecTe W KOH(MUCKAIUK JIOXOJIOB OT MPECTYITHOW NEATENFHOCTH. B MOKyMeHTaX, MPUHATHIX B IMO-
ClleZIHee BpeMs, OTMEUAETCsl TeHICHIIUS HAallOJTHEHNsI KOHKPETHBIM COJIEpKaHUEM HOPM pEeKOMEeH/1a-
TEIBHOrO Xapakrepa, 6osee TiyO00KOro, ¢ TOUKM 3pEHUs MPAKTHUECKUX MOTpeOHOCTEeH, ncciae10Ba-
HUS BOIIPOCOB, PO3BICKA, apecTa U KOH(PUCKALIUHU TOXOI0B OT MIPECTYIMHON AEATEIbHOCTH.

Tak, eme ¢ 18 mo 20 utons 1994 r. npoxoausuieit nox srugoi OOH MexnyHapoaHoil KOH-
(bepeHIH 10 NpeayNpPEXICHUIO OTMBIBAHUS JIEHET U UCIIOJIb30BaHUS J10XO0/I0B OT MPECTYITHOHN Aes-
TenbHOCTU U 60prOe ¢ Humu (Kypwmaitep, Mtanus) B kauectBe 3 (HEKTUBHBIX MEp MPEAYIPEKICHHUS
MPECTYIHOCTH SKOHOMUYECKOTO XapakTepa Ha3BaHbl KOH()MCKAIMOHHBIE CAaHKLIUU M CHATHE OaH-
KOBCKOW TaifHBI TIpU paccienoBanusx. C ydeToM 3TOro, K IIMPOKOMY BHEIPEHHUIO B MPAKTUIECKYIO
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JeSITeTbHOCTh PEKOMEHIOBAHO «PACIIMPEHNE MPAKTUKNA KOH(PHUCKAIIMK aKTUBOB 1 BO3MOXKHOCTb M C-
MI0JIb30BAHUS TaKMX Mep, KaKk 3aMOpaKMBaHUE WA apecT aKTUBOBY, KOTOPBIE «IOJKHBI JOMYCKATh-
Csl TAK)KE U B OTHOLIEHUHU J0XO0JI0B OT IPECTYIJICHUH, COBEPIIEHHBIX 3a rpaHuLei» [1].

Amnanornuno B Kousenuun OOH npoTHB TpaHCHAIIMOHAIBHON OPraHM30BaHHOM MPECTYIHO-
ctu ot 15 Hos6ps 2000 r. yKazaHO, YTO rocyJapcTBa yYaCTHUKU MPHHUMAIOT B MAaKCUMAaJIbHOU CTe-
[IEHU, BO3MOXKHOM B paMKaxX WX BHYTPEHHUX MPAaBOBBIX CHUCTEM, TaKU€ MEpbI, KAKWe MOTYT MOTpe-
OoBaThbCs I 00eCTIeYeHHsI BO3MOXKHOCTH KOH()MCKAIIMK JJOXOJI0B OT MPECTYIUICHUH, WIH UMyIIe-
CTBa, CTOMMOCTh KOTOPOT'O COOTBETCTBYET CTOMMOCTH TaKHMX J0XOJOB; UMYILECTBA, 000Dy I0BaHUS
WINA JPYTHX CPEJICTB, UCIOIB30BABIIUXCS WM MPEJHA3HAYABIIMXCS JJIS MCIOJIB30BaHUS TPU CO-
BEPILICHUU MPECTYIUICHUM [2].

HemanoBaxxHoe BIUsHHE HAa pa3BUTHE COTPYAHUYECTBA MMPABOOXPAHUTEILHBIX OPIaHOB TOC-
yaapcTB B 0opb0e ¢ jeranu3anyeil moxy4eHHbIX MPECTYIMHBIM yTeM JIEHEKHbBIX CPEJCTB U UMYILle-
CTBa, OKa3bIBAIOT PELICHUS U PEKOMEHIAIIMHU MEXKIIPABUTEIbCTBEHHBIX OpraHU3alUil CIIeNUAIbHON
KOMITETEHITHH.

OxHOI M3 TaKMX OpraHU3alyil SIBIISETCS yIIOMHHABIIasca Boime CrienuanbHas GpuHaHCOBAs
Komuccus 1o mpobiemam otmbeiBanus Aener (FATF — Financional Action Task Force of Maney
Laundering). PaccMotpum Gosice moapoOHO OpPraHU3aIl[MOHHBIA MEXaHHM3M JCSITEIbHOCTH JTaHHOM
opranuzanuu. Tak, K OCHOBHBIM HarlpaBieHusaM aestensHoct FATF oTtHocaTcs:

1. Pa3paboTka 1 COBEpIICHCTBOBAHHE CHCTEMBI MEp, HApPaBJICHHBIX HA OOPHOY C «OTMBIBA-
Huem» neHer. OCHOBY 3Toil cucteMbl oOpa3yer CrnenuansHas nporpamma FATF mo 6opnbe ¢ «oT-
MBIBaHHEM)» JICHET;

2. Pacripoctpanenue pexomennauuii FATF u oka3aHue TEXHHYECKONH MOMOIIM TOCyAap-
CTBaM B pa3pabOTKe M HKCHEPTHU3E COOTBETCTBYIOIIETO 3aKOHOIATENLCTBA C YIETOM PEKOMEH AL
FATF;

3. [IpoBenenne wHCHEKIUi B rocymapcTBax-wieHax FATF ¢ 1enb0 OLIEGHKH BBITTOJHEHUS
PEKOMEHALUI U COCTOSIHUSA e B chepe O0PbOBI C «OTMBIBAHUEM) JICHET;

4. TIpoBeneHne ceMUHAPOB U KOH(EPEHIINIA.

Tak, B 4aCTHOCTH, pPEKOMEHJAIMsl 7 ONpeaesieT KOHEUHYIO 11eldb O0phObl C «OTMBIBAHUEM)
JICHET — CTIOCOOCTBOBATh MPABOCYAHIO ITyTeM obOecrieueHus] KOH(PHUCKAIUU TOXOIOB OT MPECTYITHOM
nestenbHOCTH. C 3TOM LeNbI0 OHA IpeJiaraeT:

1) BBISBIISITH, OTCIICKUBATH M OLICHUBATh COOCTBEHHOCTD, KOTOPAs TIOJUICKUT KOH(DUCKAIIUH;

2) OCYIIECTBIIATh MPODUIAKTHUSCKHE MEPBI, TAKHE KaK 3aMOPaKUBAHUE CPEJICTB M MX H3bs-
THE C TENBI0 TPEOTBPALICHHUS JTIFOOBIX CIIEIIOK M OTIepaIuii C HUMHU;

3) MPOBOAMTH ISl FTOTO JIFOObIE HEOOXOIMMBIE CIICICTBEHHBIC ICHCTBHSI.

Pexomennaruu 33 u 34 npeanaraer rocyaapcTBaM paclIUpsTh CUCTEMY JBYXCTOPOHHHUX U
MHOTOCTOPOHHUX JIOTOBOPOB, PETYIUPYIOIIUX BOMPOCH! OKa3aHMs MPAaBOBOM MOMOIIM, UCIOJIb3Ys
B3aMMHO pa3/iessieMble TPABOBBIC KOHIICTIITUH.

B pexomennanusax 38 u 39 comepkarcs MoyoKeHUsI 0 HEOOXOIMMOCTH HaJ/IeeHUsI COOTBET-
CTBYIOIIMX HAIIMOHAIBHBIX MPABOOXPAHHUTENBHBIX OPTaHOB TIOJTHOMOYHSIMH TSI ONIEPATHBHOTO OKa-
3aHUSI TIPABOBOM MMOMOIIH T10 BBISIBICHHUIO, 3aMOPAKUBAHUIO, U3BATHIO U KOH(PUCKAIIUU TI0XOJ0B OT
MIPECTYITHOW NIesTeNbHOCTH. KpoMe Toro, peKkoMeHIyeTcsl JOCTIKEHHE W COBMECTHAS peaH3allus
JIOTOBOPEHHOCTEH MEXy TOCyJapCTBAaMHM IO BOIIpOcaM KOH(HCKAIMU U pa3zea KOH(PUCKOBAHHOTO
UMYIIECTBA.

Kak crnepyer 3 MosICHUTENBHOTO MPUMEYaHus K peKoMeHauu 38, rocyaapcTBaM He0OXo-
MO TIPHHUMATh MEpHI K pa3zeny KOH(QHUCKOBAaHHOTO C IPYTUMHU CTpaHAMH B CIy4asix, KOTJa KOH-
(duckanus sIBUIACH PE3yJNbTaTOM COBMECTHBIX MPAaBOOXPAHUTENBHBIX NEWCTBUN, WM TEpEaaBaTh
cpeacTBa OT KOH(PHCKAMYU B CIEIHATBFHO CO3/IaHHBIE JUTsl ATOTO HalMOHaIbHBIE GoHABI. B mocie-
JYIOLIEM 3TH CPEJCTBa MOJUIeKAT UCIOJIb30BAHUIO HA TYMAaHUTApHBIE LIEIH (pa3BUTHE MPAaBOOXpa-
HUTETBHBIX OPTaHoB, 3/[paBOOXpaHEHUE, 00pa3oBaHue, U Ip.).
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HecMoTpst nuib Ha peKOMEHIATENbHBIA XapaKTep, MOJIOKEHUS pACCMOTPEHHOTO JOKYMEHTA
FATF oka3zanu nojioXuTeabHOE BIUSHUE HA MEXKYHAPOIHBIN 1 HAIIMOHAIbHBIA 3aKOHOTBOPYECKUI
Mpolece psjla rocy1apcTB, B ToM yucie u Poccuiickoit deneparumu.

Ha ero ocnose Obua npunsta Hupextusa 2005/60/EC o npeaoTBpalieHuy UCIOIb30BaHUS
(MHAHCOBOW CHCTEMBI C IEJIbI0 OTMBIBAHHUS JIOXOJ0B U (MHAHCHPOBaHUS Teppopu3ma [3, p. 5-6],
o0s3aTenpHas s Beex rocynapctB-wieHoB EQC. BoabMHCTBO pekoMeHaanuii ObutM Hemocpel-
CTBEHHO BOCIIPUHATHI €il. B mocnenyromeM Ha MX OCHOBE MHOTME IOCYJapcTBa, B TOM YHCJE HE
Bxosmme B EBpocoro3, pazpaboTaiiv v MPUHSIIA COOTBETCTBYIONINE HAIIMOHATIBHBIC 3aKOHOIATEI b-
HbIE aKThl. B 11e10M, aHANIM3 yKa3aHHBIX HOPM I103BOJIIET KOHCTaTUPOBAaTh, UTO B HUX COZAEpPKATCA
II0JIOXKEHHUS XapaKTEPU3YIOIINE MEXTYHApOAHOE COTPYIHUYECTBO:

1. Ero nmpaBoByr0 npupoay — MEXIYHaApOJHOE COTPYAHUYECTBO B PO3BICKE, apeCTe U KOH-
(buckamm — akT MEXIYHApOIHOM MTPABOBOW MOMOIIH;

2. [IpaBoBYyIO periaMeHTaIUI0 — HOpMaMU MEXIyHapOIHOTO U HAlIMOHAJIBHOIO MpaBa roc-
YAapceTs;

3. Conmepxanue — oOHapyx)eHHe U 00ecreueHrne COXPAHHOCTH MOAJIEKAIIero KOH(PHUCKAIUU
HMMYIIECTBA, JACHET W IIEHHOCTEH, MOJYyYEeHHBIX MPECTYMHBIM MyTeM, U (WJIK) MPUHAIJIeKANUX 00-
BHUHSIEMOMY, a TAK)K€ JOXOA0B OT IPECTYITHOM AESATENbHOCTH, UX IEpeiada APYyroMy rocyaapcrBy;

4. llenu — KCnoyIb30BaHKUE B YTOJOBHOM CYJOIPOU3BOJICTBE B KAUECTBE J0KA3aTENbCTB, BO3-
MEIIeHHEe MPUUMHEHHOTO MPECTYIUICHHEM yiepOa WM MpUBEJICHNE B UCIIOTHEHUE IPUTOBOpa Cy/Ia.

AHaIM3 W3JI0KEHHOTO MaTepuayia MO3BOJIIET KOHCTATUPOBATh HEOOXOIMMOCThH BBIPAOOTKH
YaCTHOM METOJAMKH MEXIYHApPOJHOIO0 PO3BICKA JCHEKHBIX CPEJACTB M HMMYIIECTBA, MOJIYYEHHBIX
MIPECTYNMHBIM ITyTeM. E€ OCHOBHOM CMBICII, MBI IIpeJIaraéM PacKpbITh B CICAYIOMIUX MOJIOKEHUSX.

Tak, corimacHo MEXIyHapOJHBIM COTJIALICHUSAM (KOHBEHIIMSIM), 3aKJII0UeHHBIM Poccuiickoit
®denepanueil, OCHOBHONH (OPMON MEXKIYHAPOIHOTO COTPYAHUYECTBA, KOTOPAs MOIJICKUT HCIOIb-
30BaHMIO JJIs1 PO3bICKA M apecTa 3a IPaHULIEH MOJIyYEHHBIX MPECTYIHBIM MYTEM JE€HEKHBIX CPEJICTB
Y UMYIIECTBA, SIBJIACTCS HANPaBJICHHUE 32 PyOEK MEKIYHAPOIHBIX CIEACTBEHHBIX MOPYyUYEHUN (MEX-
JIYHapOJHBIX XOJaTaiicTB 00 OKa3aHWU MPaBOBOM MMOMOIIH, 3alIPOCOB, TOPYUYEHHH U T.J.) O PO3BICK-
HBIX U MPOIECCYATbHBIX JEHCTBUSIX, UCIIOJTHEHUE KOTOPHIX IMO3BOJISET:

- TIOJIYYUTh JIOCTOBEPHYIO U MOJTHYIO0 HHPOPMAIUIO 00 UMYIIIECTBE U JCHEKHBIX CPEJICTBaX,
MOJIYYEHHBIX MPECTYIMHBIM MYyTeM M HAXOISAIIUXCS (WM paHee HaXOJIUBIIUXCS U TEM HJIM UHBIM
crocoboM MCTOIB30BaHHBIX) 3a Mpeenamu Poccuiickoit @enepaium;

- coOpath HOBBIE (DAKTHUECKHE JTaHHBIE (JI0KA3aTeNbCTBA) 00 OOCTOATEIHCTBAX, BXOJSIINX B
MpeIMET JA0KA3bIBAHUS U MOAJIEKAIIUX YCTAHOBJIEHUIO IO KOHKPETHOMY YrOJIOBHOMY JIENTY;

- IPUHATH MEPHI MO0 OOECTIEUEHUI0 BO3MEIIEHUS MPUYMHEHHOTO MpPECTyIUIeHHeM yiiepoa,
oOuiei 1 cnenuaitbHON KOH(PHUCKAIIH.

MesxTyHapOIHBIN PO3bICK Kak (hOopMa MEXKAYHAPOTHOTO COTPYAHHUUECTBA C OJHON CTOPOHBI,
1 0cobast mpaBoBasi MpoIelypa ¢ IPYrou, OCYIIECTBISIETCS B HECKOJIBKO TAIOB.

1. 3asBnenue xonaraiicTea o mpaBoBOil moMomu. CMBICH X0/1aTalicTBa 3aKJIIOYAETCs B MO/I-
TOTOBKE JOKYMEHTOB, COCTaBJISIOLUIMX B COBOKYITHOCTH MEXIYHApOJHOE CIEACTBEHHOE MOPYUYEHHE
Y €ro HalpaBJIEHUE B YCTAHOBJICHHOM IMOPSAKE 3a TPAHUILY JUIsl HICIIOJTHEHHUS.

MexayHapoIHOE CIIEICTBEHHOE MOPYYCHHE MOXKET OBITh HANpaBJICHO I HWCIOJHCHHS
TOJIBKO TI0 BO3OYK/IEHHOMY U HaXOJSAIIEMYCS B MIPOU3BOJICTBE YTOJIOBHOMY €Ny B Mpejeniax ycra-
HOBJICHHBIX YTOJIOBHO-IIPOLIECCYATbHBIM 3aKOHOM CPOKOB IIPEBAPUTEIHLHOTO CIEICTBUS.

[IpencraBnsieTcs, 4TO B MOAOOHBIX CIydasx HAMpaBICHHE XOJATANCTB O MEXIYHApOJHOMN
MTOMOIIIA TIO BBITTOJTHEHHUIO JEUCTBUH, B TOM YHCJIE PO3BICKHOTO XapaKTepa, aHAIOTHYHBIX TMPEey-
CMOTPEHHBIM JIEHCTBYIOIIUM OEJIOPYCCKHM 3aKOHOAATEIHCTBOM, SIBIISIETCS BO3MOXKHBIM M JOMYCTH-
MBIM, TTOCKOJIBKY, C OJTHON CTOPOHBI, HE TIPOTUBOPEUYHUT 3aKOHY, a C IPYrOH CTOPOHBI, OTBEYAET WH-
TepecaM OOpBOBI C MPECTYMHOCTHIO, YUUTHIBAs €€ TpPaHCHAI[MOHANIbHBIA XapakTep. OgHAKO, UX
HaIpaBJieHWE BO3MOKHO JIUIIh B aJIpeC KOMIIETEHTHBIX OPTraHOB CTPaH, 3aKOHOJAATEIIbCTBO KOTOPBIX
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JIOMYCKaeT OKa3aHUe MPaBOBOM MOMOIIM HA JTIO00M CTaauu yroJOBHOTO Ipoliecca. Pemnenne naHHo-
ro BONpOCa, HAIPUMEP, TOCTATOYHO IOJIHO PErJIaMEHTUPOBAHO B YIOMHUHABIIEHCS BbIIE CT. 26
KonBenuun CHI' 00 oka3zaHuu 1npaBoBOM MOMOUIM 10 IPAKAAHCKUM, CEMENHBIM U YTOJIOBHBIM Jl€-
nmam 2003 r.

Kpome TOro, B memsx JOCTUKEHHUS CKOpEHIIEro ycnexa po3biCKa M apecTa JEHEXKHBIX
CPEICTB M MUMYULIECTBA MOJYYEHHBIX IPECTYIHBIM IIYyTEM, TEKCT MEXAYHAPOJHOIO CIIEICTBEHHOTO
MIOPYYEHUs JOJKEH COCTOATh U3:

- BBOJIHOM 4acTu, B KOTOPOM M3JIaratoTcsi CBEACHUS O BO30OYKJIEHHOM YIOJIOBHOM JieNie, TaH-
HBIE O BUHOBHBIX JII[AX U O KBATH(PUKALNU COACTHHOTO UMHU;

- OIHKCATENIbHON YacTu, cojepiKaleil moApoOHOe H3JI0KEHHE YCTAaHOBIEHHBIX IO AeNly 00-
CTOATEJBbCTB C MIPUBEACHUEM HUMEIOLMXCS I0KA3aTEIbCTB, a TAKXKE JAHHBIX, HA OCHOBAaHUHM KOTOPBIX
TpeOyeTcst UCIIOJIHEHUE X0aTaiicTBa 00 OKa3aHUH MEXAYHApOAHON MTPaBOBOM MOMOIIH, U3JI0KEHHE
conepxanus crtateil YK Poccutickoit @enepanuu (ct. 174 «Jleranuzaiust (OTMbIBaHUE) JACHEKHBIX
CPEICTB WJIM WHOTO UMYIIECTBA, MPUOOPETEHHBIX APYTUMHU JUIAMH MPECTYIMHBIM IMyTeM» U CT.
174.1 «Jleranmuzanus (OTMbIBaHHE) JAEHEKHBIX CPEICTB WM MHOTO MMYILECTBA, IPUOOPETEHHBIX
JUIIOM B PE3yJIbTAaTE COBEPIICHUS UM MPECTYIICHUS») U JaHHBIX O MPOLIECCyaIbHOM CTaANH JIena, a
TaK)K€ UHBIX HEOOXOAMMBIX CBEJICHUM;

- 3aMpalrBaoIIe 4acTy, BKIIOYAIOUIeH MPOChObI O BBHIMOJIHEHHH HEOOXOAUMBIX CIIEICTBEH-
HBIX JEUCTBUH, IPEJOCTABICHUH JOKYMEHTOB, [IPOBEICHUN PO3BICKHBIX MEPOIIPUATHI U T.11.;

- 3aKJIIOYUTENIbHON YacTu, ¢ M3JI0XKEHHEeM Mpockd 00 obecriedyeHnH KOH(HUACHINATHHOCTH,
rapaHTUil HaJUIEKaAIIEero MCIOJIb30BaHMs MOJYYEHHBIX MaTEpUajoB, aJpPECHBIX JAHHBIX 3allpalliu-
BAIOIIEH CTOPOHBI U BOBMOXHBIX KaHAJIOB CBSI3HU.

2. PaccMoTpeHre KOMIIETEHTHBIMU OpraHamMH 3allpallliBaéMOM CTpaHbl MOCTYIHUBILIETO OT
3aMpallMBaONIel CTOPOHBI MEXAYHApPOJHOIO CIIEJCTBEHHOIO MOPYYEHHS] O BBIIOJHEHUH CIIEH-
CTBEHHBIX JIEHCTBUH, CBSI3aHHBIX C PO3BICKOM U apEeCTOM IOJIYYEHHBIX IPECTYIHbBIM IIYyTEM JIEHEX-
HBIX CPEJCTB U UMYILIECTBA.

PesynbTatsl ero paccMOTpeHHs CBOJATCS K:

a) ero MPHUHSITHIO TOJHOCTHIO WM YaCTHYHO;

0) oTKa3y B MPaBOBOI MOMOIIIH;

B) HEBO3MOXHOCTH HCTIOJIHEHHs IO MPEICTaBICHHs TOMOIHUTEIbHBIX JI0KA3aTelIbCTB, WH-
(hopMaluy WIN YTOUHSIOMIMUX CBEACHUM.

B cnyuae oTka3a B nmpaBoBO# MOMOIIM 00 3TOM MUCbMEHHO MH(OPMHUpPYETCS 3aIpaliiBao-
mast ctopoHa. [Ipy HETOCTaTOYHOCTH OCHOBAHUM AJIS MPUHATHS PEUIeHUs] 00 ATOM YBEAOMIISETCS
CTOpPOHA-WHUIIMATOP, Y KOTOPOI 3ampalinBarOTCs HEOOXOIUMBIE JOMOIHUTENbHBIE JOKYMEHTHI U
CBEJICHHUSI.

[ToaTroMy B MEXIyHApOIHOE CJIEACTBEHHOE IOPYYEHHE O BBINOJIHEHMM IPOLECCYaTbHBIX
JEHCTBUI 1O PO3BICKY M apECTy HaXOASIIUXCS 3a pyOeKOM JEHEKHBIX CPEJCTB U MMYIIECTBA, MO-
JTy4EHHBIX MPECTYIHBIM MyTeM, MOANEKHUT BKIOYCHUIO MAaKCUMAIbHBINH 00beM HH(GOPMAIIUU U CBe-
JneHui 00 YCTaHOBIICHHBIX (PAaKTUYECKHX MaHHBIX (JI0Ka3aTeIhCTBAX), HEOOXOIUMBIX W JOCTATOY-
HBIX JUISl €r0 MCTIONHEHUs. lcxos U3 MIMPOKO paclpoCTpaHEHHON B MUPE 3aKOHOJATEIBHON MTpaK-
THKH, JESITebHOCTh MPAaBOOXPAHUTENIbHBIX OPraHOB, CBA3aHHAS C OTPaHMUYEHUEM IpaBa COOCTBEH-
HOCTH, IIPEOJI0JICHHEM OaHKOBCKOI M KOMMEPUECKOM TallHbI, U3BATHEM M apECTOM JIF0OOr0 UMYIIe-
CTBa, JIOMYCKAeTCsl UCKIIOYUTEILHO HA OCHOBAaHUU CyAeOHbIX pemeHuil. OTCIo/1a MEKIyHAPOIHbIE
CJIEZICTBEHHBIE MTOPYUYEHHSI JOJDKHBI COAEPKaTh HH(POPMAIIMIO U JJOKA3aTeNIbCTBA, JOCTATOUHBIE JIS
€ro pacCMOTPEHUS U OLEHKU CYJIOM.

JlaHHOE TOJIOKEeHUE MMEET MPUHIUIHAIBHOE 3HAYeHUE, MMOCKOJIbKY HEJ0CTaTOK HH(popMa-
L[MH, TPEJCTABIAEMON 3aNpalIiBaeMOi CTOPOHE, MOXKET MPHUBECTH K 3a/I€PKKE WM JJaXKe K HEBBI-
MOJIHEHUIO 3asBJICHHOTO X0JIaTaliCTBa LIETUKOM WJIM YAaCTUYHO, @ PABHO MOBJIEYb €r0 HEKAYECTBEH-
HO€ HCIIOJIHEHUE.
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3. HenocpencTBeHHOE BBIIOJIHEHNE HEOOXOJUMBIX MPOLIECCYAIbHbIX JAEHCTBUM, HAJIOKEHHE
apecTOB M MPHUHATUE UHBIX Mep 00ECIIeUeHHsI COXPaHHOCTH OOHAPY)KEHHOTO UMYIIIECTBA U JICHEX-
HBIX cpelcTB. [lomydeHHBIE IIPH 3TOM JOKYMEHTBHI M JOKAa3aTEJIbCTBA IPEACTABIIAIOTCS B KOMIIE-
TEHTHBIA OpraH, NPUHSBIINN pellieHne 00 OKa3aHUH PABOBOM ITOMOLIH.

B ciyyae ycnemHoro npuHSTHS K MCIOJIHEHHIO MEXIAYHApPOJHOTO CIEICTBEHHOIO IOpyYe-
HUS1, KOMIIETEHTHBIE OPraHbl MHOCTPaHHBIX I'OCY/1apCTB, B COOTBETCTBUM C HAallMOHAJIBHBIM 3aKOHO-
JaTeNbCTBOM HJIM MEXYHAapOAHBIM JIOTOBOPOM, IO 3alpocy OEIOPYCCKON CTOPOHBI O PO3BICKE M
apecTe B LEJSIX MOCIeaAyIoeld KOH(QUCKaIK 1o Cy1e0HOMY PEIICHUIO IEHEKHBIX CPEJICTB U UMY-
I1€CTBA, OCYLIECTBISIOT HaJylexkaliee o(popMIIEHHE MPABOBBIX PELICHUH U MPOU3BOAAT HEOOXOIH-
MBI€ [TPOLIECCYATIbHBIE JEHCTBUS:

- UCTPeOYIOT CBEJCHMSI O JICHEKHBIX CPE/ICTBAaX, ABMKUMOM M HEJBM)KHMOM HMYIIECTBE, O
0aHKOBCKMX CYETaX, MOJJMHHUKY UM KOMTMU OAHKOBCKUX M MHBIX JOKYMEHTOB, HEOOXOIUMBIX IS
PO3bICKA, paccieloBaHus U Cy1e0HOI0 paCCMOTPEHUS YTOJIOBHOTI'O JIET1a;

- IPOU3BOSAT OOBICKH, BRIEMKH H JIPYTHE MpoIlecCyalbHbIe AEHCTBUS, HallpaBJIeHHbIE Ha 00-
Hapy»XKCHHE M U3BATHE JIEHEKHBIX CPEICTB, UMYILECTBA, OPYIUN MPECTYIJIEHUS U MHBIX CPEICTB,
HCIOJIb30BAaHHBIX NPU COBEPLICHUM IPABOHAPYILIEHMs], U PELIAIOT BOIPOC 00 MX mepenaue 3ampa-
IIMBAOLIEH CTOPOHE /IS MPHOOILEHHS K pacciaelyeMOMY YTOJIOBHOMY JIEly;

- IPUHUMAIOT MEPBI K apecTy JIMOO NHOMY OTPaHUUYEHUIO B PACIIOPSHKEHUH UMYILECTBOM WJIU
JCHEXHBIMU CPEJICTBAMM, B OTHOLICHUN KOTOPBIX Y 3aIpallMBAIOLIEH CTOPOHBI B CBSI3U C PACCIIENO-
BaHUEM I10 YTOJIOBHOMY €Ty UMEIOTCS JaHHbIE O IPUOOPETEHNH UX MPECTYIHBIM ITyTeM [4, c. 455].

B cnyuyae ynoBneTBOpeHHsS COOTBETCTBYIOIIEH MPOCHOBI B IPOBEIEHUM IPOLECCyaTbHbBIX
JecTBUi 3a pyOeXOM MOTYT IPUHUMATh Y4aCTUE POCCUMCKUX ITPaBOOXPAHUTEIBHBIX OPraHOB.

HcnonHeHHbple MaTepUaiibl MEKIAYHAPOJHBIX CIIEICTBEHHBIX MOPYYEHUH MOCTYNAOT B IIpa-
BOOXpaHUTENbHbIE opranbl Poccuiickoit denepanny, Kak MPAaBUIO, BBINOJHEHHBIMU Ha rocyaap-
CTBEHHOM S3BIKE 3aIIpallliBaeMOro rocyaapcraa. VckiroueHue cocTaBisieT COTPYJHUYECTBO C TOCY-
napctBamu-uieHamMu CHI', B KOTOpBIX A 3THUX IieJiel MCHOJb3yeTcs PYCCKUM s3bIK. B cBsi3m c
3THUM, JJISl UX UCIOJIb30BAaHUSI OPraHaMHM MPe/IBAPUTEIBHOIO PACCIIEAOBAHUS U CYIOM, JIOJKEH OBbITh
OCYILECTBJIEH MX MEPEBOJ U NMPHOOIIEHUE K YTOJIOBHOMY J€Iy, a TAKXKe ONpPEeNIeHa TOIyCTUMOCTh
JI0Ka3aTeNbCTB, MOJyUYEHHBIX B IIPOLIECCE OKA3aHUS TPAaBOBOM MTOMOLIH.

Crnenyer Takke OTMETUTh, YTO Ul COTPYAHUYECTBA M0 JaHHOMY Bonpocy Poccuiickoit dene-
palmy ¢ rocylapcTBaMu Jaxke B CIydae OTCYTCTBUS MEXIYHApOAHBIX TOTOBOPOB, CIEAYET UCXOJUTh
U3 TOro 0OCTOSATENILCTBA, YTO HE3ABUCUMO OT OCOOEHHOCTEH HAI[MOHAJIBHBIX MTPABOBBIX CUCTEM a0CO-
JFOTHOE OOJIBIIMHCTBO CTpaH MHpa OOBEKTUBHO 3aMHTEPECOBaHbI B OOphOE C TpaHCHAIMOHAIbHON
IPECTYMHOCTHI0. [Ipr 3TOM BaKHBIM SIBJISETCS TOT (DAKT, YTO MHOTHE CTPAHBl, B COOTBETCTBUU C COO-
CTBEHHBIM 3aKOHO/1aTEJIbCTBOM, IIPU3HAIOT BO3MOKHBIM MCIIOJTHEHHE UMEHHO CY/IeOHbIX pelieHuil o0
apecTe U KOH(UCKAIIUU MOJTyYeHHBIX MTPECTYIHBIM MyTeM JACHEXHBIX CPEACTB U UMYIIECTBA.

[TpaBOBBIM OCHOBAaHUEM C OJHOW CTOPOHBI, JJISl OKa3aHUS B TaKUX CIydyasx UMM MEXAyHa-
POJHOM IPaBOBON MOMOIM B KOH(PHMCKALMU JACHEXKHBIX CPEJCTB MU MMYIIECTBA, MOJIYYEHHBIX Ipe-
CTYIIHBIM ITyTEM, SIBJISIFOTCS HOPMBI MX HAIIMOHAIBHOTO YrOJOBHO-IIPOLECCYaTbHOTO U MHOTO 3aKO-
HojatenbcTBa. C Apyroit oAHUM U3 MyTel oOecredeHrss BO3MOXKHOCTH MIPUBEJCHUS 32 PyOeKoM U
HCIIOJIHEHUE MPUTOBOPOB HALIMOHAIBHBIX CYI0B O KOH(HCKAIMK, MOrjia Obl OCTyKuTh EBpomneii-
CKasi KOHBEHIIMSI O MEXIYHApOIHOW JAEHCTBUTENBHOCTH CYJEOHBIX PEIIEHHH MO YrOJOBHBIM JleJIaM
or 28 mas 1970 r.

Kak moxa3piBaeT mpakTHka, 3((eKTUBHOE NMPUMEHEHUE NMPUHIMIIA B3aUMHOCTH, IIPU OCY-
IIECTBJIEHUU KOH(UCKALMU U BbIIaYM JIEHEXKHBIX CPEACTB U UMYIIECTBA, TOJTYYEHHBIX PECTYITHBIM
IIyTEM, SIBJIIETCS] HA CETOAHSIIHUN JE€Hb MAJIOBEPOSATHBIM (B OTJIMYHME OT apecTa U BbIJAUM NIPECTYII-
HUKOB). B mepByro odepeab 3T0 0OBSACHSAETCS TEM, YTO IMPELEIEHTOB €ro peain3alii, Kak CBUJe-
TEJBbCTBYET OIBIT MEXIYHAPOJHOI'O COTPYIHUYECTBA, ITOKA elle He ObI0. J[eno B ToM, 4TO J0XObI,
MOJIy4YE€HHBIE IPECTYIHBIM MMYTEM Ha TEPPUTOPHH TOTO MJIM MHOTO TOCY/apCTBa, YK€ OKa3bIBAIOTCS
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B TOW WJIM MHOH CTENCeHHW BHEAPCHHBIMH B HAIIMOHAJIBHYIO SKOHOMHKY CTPaHBl. DTO B OIpEIeNICH-
HOM CMBICJIE MAaKCUMAJIbHO CHIDKAET 11€71€CO00pa3HOCTh UX U3BATHS U NEepeau 3aMHTEPECOBAHHOM
ctopoHe. [IoaToMy MeXxaHU3M MX 3KCTPaJULMM JOHKEH COJAEPKATh ONPE/IEICHHbIEC JIEMEHTHI, B3a-
MMOBBITO/IHBIE 3aIlPALIMBAIOIE CTOPOHE U, COOTBETCTBEHHO, 3alpalliiBaeMo.

BwMmecte ¢ TeM, HEBBIIOJTHEHNE MEKIYHAPOIHBIX 0053aTENILCTB MPEACTaBISIET OO0 CBOEOO-
pasHbIl YPOH MOJIMTHYECKOMY MMUJKY CTPaHbl, B KOTOpPOW OOHApy»EHbI JIEHEKHBbIE CPEACTBA U
MUMYIIECTBO, TOJTYYEHHBIE MPECTYIHBIM MyTEM, YTO SBJISETCS OOBEKTUBHBIM HAPYIICHUEM MPUHIIU-
IIOB U HOPM MeXJAyHapoJgHoro npasa. OgHako cOpachlBaThb CO CUETOB HAallMOHAJIbHBIE HMHTEPECHI
rocyJapcTBa, ObUTO ObI MOJTUTHYECKH HE COBCEM KOPPEKTHO. XOTs ObI TOJIBKO MOTOMY, YTO 3TO HC-
TOPUYECKHU OIIPEIEIEHO 0COOEHHOCTSIMU HALMOHAJIBHBIX IIPABOBBIX CUCTEM.

BaxHo Takke, Ha 4TO eIie cieayeT o0paTUTh BHUMAaHHE, 3TO MPUHLIUIHAIbHAS HEBO3MOXK-
HOCTb MCIIOJIHEHUS B [10/IaBJISIOIIEM OOJIBIIMHCTBE CTPaH aHIJI0-CAKCOHCKOM M pOMaHO-T€pMaHCKOMN
MPABOBBIX CHUCTEM MPUTOBOPOB MHOCTPAHHBIX T'OCYAApCTB O KOH(HUCKAIMHU B KA4eCTBE JOIMOJIHU-
TEJNBHOT0 BUAa Haka3aHuA. [IpoBefieHHOE U3yUeHHEe 3TOr0 BONPOCa CBUIETENbCTBYET, YTO HE TOJIb-
KO MEXIyHapOJIHBIC TPABOBBIC aKThl OPraHU3AIMOHHO-TEXHIHYECKH (B MPOLIEIYPHOM CMEBICIIE), HO H
3aKOHOJATEIbCTBA HEKOTOPbIX cTpaH [5, p. 110-112] He npeaycmarpuBarOT Takoil Mepbl OTBET-
CTBEHHOCTH 3a COBEPIICHHE MTPECTYIICHUH.

B cBsi3u ¢ 3TUM HampaBieHue 3a pyOex XoJaTaiicTB O MPaBOBOW MOMOILM O KOH(HUCKALUU
HMMYILECTBA, SBJISAIOLIErOCs COOCTBEHHOCTBIO OCY)KJIEHHOTO, SIBJSIETCSI HEAOIYCTUMBIM (332 MCKIIIO-
YEHHUEM CJIy4aeB, KOTJa OHO SBISETCS COCTaBHOM YacThIO JOXOIOB OT MPECTYIMHOW JeSATEITbHOCTH
WIM TPUOOPETEHO 3a CUET TaKOBbIX). BO3MOXkHO, pa3zpaboTka MeXIyHapOoAHOM (HAlMOHAIbHOM)
METOAMKH OLIEHKH yIiepOa HallMOHAJIbHON SKOHOMHKE (B pEaJIbHOM U MEPCIEKTUBHOM CMBICIIE) OT
JICHEXKHBIX CPEACTB M MUMYIIECTBA, NMOJYYCHHBIX MPECTYIHBIM IyTEM, pelmia Obl psia BOIPOCOB,
CBSI3aHHBIX C OPraHM3ALMOHHBIMHU, MIPABOBBIMU, HH(OPMALIMOHHBIMU U JJa)Ke MOJIUTHYECKUMH ac-
MEKTaMH paccMaTpUBAeMOi MPOOITEMBI.

He camas mocnenHsist posib B 3TOM NPHUHAUIEKHUT CyleOHBIM OpraHam, KOTOpble MOTJIM OBl
MIPEYyCMOTPETh B LEISIX MAaKCUMAJILHOTO yyeTa IPU U3JI0KEHUH B Cy/1IeOHOM NMPUTOBOPE 0OOCHOBA-
HUS U perieHust 00 oOpalieH!H B JOXO0/ roCyIapcTBa MOJYyYEHHBIX MPECTYIHBIM MYTEM JECHEXKHbBIX
CPEIICTB U MMYIIIECTBA, a TaK)Ke B CyIeOHOM XOjaTaiicTBe 00 €ro UCIOJHEHUH, COTJIacoBaTh TpeOo-
BaHUs HAIlMOHAJILHOTO 3aKOHOJATEIbCTBA (B MEPBYIO OUEPEIb YIOJIOBHO-TIPOLIECCYAIBHOT0) € 3aK0-
HOJIaTeIbCTBOM MHOCTPAHHOI'O IOCYy1apCcTBa (3arnpammBaeMoil CTOPOHBI).

[IpencraBisiercs, YTO CYHIECTBEHHBIH MOTEHLMAN B JAaHHOW cdepe MexITyHapoJHOro Co-
TPYAHUYECTBA COJIEPKUTCS B JATbHEUIIIEM Pa3BUTHH B3aUMOICHCTBUS MEXIY HAIIMOHAIBHBIMU OP-
raHaMu T.H. (PMHAHCOBOH pa3BelKM M UX 3apyOeKHBIMU MapTHEPaAMU M B TOM YHCIIE B PaAMKax CIe-
LHUalIbHBIX MEeXAyHapoaHbix oprann3zauuii (FATF, EAT, rpynna «9rmoHT» 1 11p.).

Hcxons U3 BBILIEU3NI0KEHHOT 0, PEACTABISIETC BO3MOKHBIM CAEIaTh CIeyIoIue IPUHIH-
Bl TPOTHBOACHUCTBUS JIETATH3AINN TPECTYITHBIX JJOXOJI0B:

- HaJIM4ue COOTBETCTBYIOIIEH YTrOJIOBHO-TIPABOBOW OCHOBBI JJISl JESATEIBHOCTH IPaBOOXpa-
HUTEIBHBIX OPTaHOB;

- LEHTpAJIU3alMsl YIPABICHHUS MPaBOOXPAHUTEIBHBIX OPraHOB C MPEIOCTABICHUEM IOI4YH-
HEHHBIM HHUIIMATUBEI B OTIPENIEIICHUH CIIOCOOOB BBHIMTOJHEHHS TTOCTABICHHBIX UM 33]1a4;

- YMEHHME aHAIU3MPOBATh OOCTAHOBKY, JIeNaTh MPABUIbHBIE BBIBOABI U3 HEE U MPEIBUIETh
X0J1 COOBITUH (TIpEABUICHBE);

- 3HaHHE KaJIPOBOTO COCTaBa, €r0 MOPAJbHBIX U JIENIOBBIX KAaueCTB, YMEHHUE ONMHMpAThCci Ha
MOTYMHEHHBIX HAYaJIhbHUKOB;

- BBICOKas OPraHW30BAaHHOCTb, OMNEPATHBHOCTb W TBOPYECTBO B paboTe PYKOBOIUTEIS
(HayaNbHHUKA) KOMIIETEHTHOTO MTPaBOOXPAHUTEILHOTO OPTaHa;
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- JIMYHAsE OTBETCTBEHHOCTh PYKOBOAMTENEH (HAUaIbHUKOB) MPAaBOOXPAHUTEIBHBIX OPTraHOB
3a MPUHUMAEMbIe PEIICHUs, TIPUMEHEHUE CHII M CPEICTB U PE3YJbTAThl BBHITIOJIHEHUS 3aj1a4, IOCTaB-
JICHHBIX TIOJJYMHEHHBIM CTPYKTYPHBIM ITOIPa3/ICICHUSIM.

CoBpeMeHHBII ypOBEHb MHTETPALIMM MUPOBOM SKOHOMHUKH, BEICOKOPA3BUThIE (pUHAHCOBAS U
WHGOPMAIIMOHHASI CUCTEMBI, HCIIOJIb30BaHIE BO3MOKHOCTEH PErHOHAIBHBIX BOCHHO-TIOJUTUYCCKUX
COI030B M aJIbSIHCOB, SIBJISIOTCS XOPOIIMMHU MPEANOCBUIKAMU JUISL Pa3BUTHS MEXKIYHApOIHOTO CO-
TpyAHUYECTBA B OOpHOE C «OTMBIBAHHEM) JICHET.

st ero 3¢ (dexTUBHON peann3alnnu BaKHO:

1) yckopuTh CONMKEHUE HAIMOHAJIBHBIX 3aKOHOJATEILCTB MEXy CTpaHAMH MHPOBOTO CO-
obmiecTBa B chepe OOpbOBI ¢ Jeranu3anueil mpecTyMHbIX J0X0/0B;

2) OKa3bIBaTh aKTHBHYIO IMOMOIIb MPH MPOBEICHUH ONEPATHBHO-CIICACTBCHHBIX MEPOIPHSI-
TUH U CyeOHBIX pa30MpaTENbCTB;

3) CBOEBPEMEHHO MPHHUMATH MEPHI 0 «3aMOPKUBAHUIOY» WA apecTy MMYIIECTBA, MONY-
YEHHOTO MPECTYIHBIM ITyTEeM, KOTOPOE MOXKET CTaTh 00BEKTOM 3arpoca 0 KOH(PHUCKAIHH;

4) 6e3 3a/epKEK OCYIIECTBIATh KOHPHUCKAIIMIO UMYIIECTBA, SIBJSFOMIETOCSA I0X0JA0M OT Mpe-
CTYIIHOM JE€ATEIbHOCTH.
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BOITPOCHI COBEPIIEHCTBOBAHU A
NHOOPMAIIMOHHOI'O OBECIIEYEHU A
OPI'AHOB BHYTPEHHHUX JIEJI POCCHUH
B COBPEMEHHBIX YCJIOBUAX
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cmumym MB/] Poccuu, . Y¢a, Poccus.
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B crarbe aHammsupyetcst 3GEeKTHBHOCTh HCIONB30-
BaHMS MH(POPMALMOHHBIX PECYPCOB B HOBCEIHEBHOM
paboTe opraHoB BHYTPEHHHX fel. PackpbIBatoTcs oc-
HOBHBIC NMPUYMHBI HEJIOCTATOYHOTO YPOBHS MH(OpMa-
LIMOHHOW NOAJEP)KKH M MH(POPMALMOHHOTO B3aMMO-
JEWCTBUS IPAaBOOXPAHUTENBHBIX BEAOMCTB. 3HAUNMOE
BHHMaHHE yJeJsieTcs BbpaboTke Mep 1o obecrede-
HUIO MH(POPMAIIMOHHON OE30MacHOCTH, a TaKKe BO-
pocaM HOPMaTUBHO-TIPABOBOTO U PECYPCHOrO oOec-
MEUYCHHUA ACATCIIBHOCTU OPraHOB BHYTPCHHUX JCII. Ilo
JAHHOMY HAlpaBJICHUIO MPEIaraeTcsi HeoOXOUMbIH
KOMIUIEKC MeponpusiThil. Tak:ke aBTOp paccMOTpen
Mecto uH(opMaImoHHBIX pecypcoB MBJI Poccum B
MH(OPMALMOHHBIX pecypcax CTpaHbl. PesynbTaTtom
paboTHI CTaNo ompeneneHne OCHOBHBIX (DyHKIWH TOC-
yJIapCTBa Ha IyTH COBEPIICHCTBOBAHMS U JAajIbHEHIIIe-
ro pa3BUTHS WH()OPMAIMOHHBIX PECYpPCOB OPraHOB
BHYTPEHHUX JIEJI U 00CCIICUCHUS B 1[CJIOM HAI[MOHAJIb-
HOM 0€30I1aCHOCTH CTpPaHBbI.

KarwueBrble ciioBa: nHbopManus, HHPOpPMATH3AIIHS,
WHPOPMAIMOHHBIE  pecypchl,  HHGOPMAIUOHHO-
BBIYUCITUTEIIbHAS CUCTEMA, OPTraHbl BHYTPEHHUX JIE,
obecrnieueHre MHPOPMAIIMOHHOH 0€30MaCHOCTH.

ISSUES OF IMPROVING

THE INFORMATION SECURITY

OF THE INTERNAL AFFAIRS AGENCIES
OF RUSSIA IN MODERN CONDITIONS

GALYAUTDINOV Rustem Flyurovich

Police Major, Instructor of the Department of Spe-
cial Training of the Ufa Law Institute of the MIA of
Russia, Ufa, Russia.
E-mail:rustiam777@rambler.ru

The article analyzes the effectiveness of the use of
information resources in daily work of internal af-
fairs agencies. The main reasons of insufficient in-
formation support and insufficient information in-
teraction of law enforcement agencies are revealed.
Significant attention is paid to the development of
information security measures, as well as to issues
of regulatory and resource support for the activities
of internal affairs agencies. In this area, the author
proposes the necessary set of activities. The author
also considers the position of information resources
of the Ministry of Internal Affairs of Russia in in-
formation resources of the country. The study out-
come is the definition of basic functions of the state
on the path of improvement and further develop-
ment of information resources of internal affairs
agencies and in general national security efforts.

Key words: information, informational support, in-
formation resources, information computer system,
internal affairs agencies, information security.

Ha ceromnsamHuii 1eHb CIOKHBIIASACST IIpaKTUKa pa6OTH MMPaBOOXPAHUTCIIBHBIX OPIraHOB I10

MIPEIOTBPALLEHHUIO, BBISBICHUIO U PACKPBITHIO MPECTYIUIEHUH, TMOUCKY, OOHApYXEHHI0 U apecTy
IIPECTYITHUKOB CO BCEM HAIIAHOCTBIO CBUJIETENBCTBYIOT O HECOMHEHHOM CBSI3U MEXKIY JAOCTUTHY-
THIM YPOBHEM HH(POPMAIIMOHHOTO 00ecredeHHs MOAAePK KU Mep 1o 00pb0e ¢ MPECTYMHOCThIO U UX
KOHEUHBIMU pe3yibTaTaMu. B ycnoBHAX CIOXXHOW KPUMHUHOTEHHOH OOCTaHOBKM, pOCcTa TEXHHYeE-
CKOTO U (pMHAHCOBOTO MOTEHIIMAJA MPECTYHON Cpelbl, MOBBIIIEHNS U30IIPEHHOCTH COBEPILIAEMBIX
MPOTHBOINPABHBIX JEHCTBUH, COBEPIIEHCTBOBAHHE HH(OPMALMOHHOTO oOecreyeHus Bce Oouiblie
CTAaHOBUTCS OJHUM W3 OCHOBHBIX MHCTPYMEHTOB MOBBIIIEHUS 3()(PEKTUBHOCTU MPABOOXPAHUTENb-
HOM JESITENbHOCTH, B TOM YHCJIE 33 CUET MPENOCTABICHUS BO3MOKHOCTH TEJIEKOMMYHHUKAIIMOHHOTO
JIOCTyNa K B3aMMOCBA3aHHOW PO3BICKHOW, OPHEHTUPYIONIEH, CUTHAJIBHOW M JOKA3aTelbCTBEHHOU
uH(pOpMaIINY, a TAKXKe CO3JIaHMs MOApa3AeICHUN MO MPeIyNPeKICHUIO MPECTYIIIeHUH B chepe BbI-
COKHX TeXHoJorHii [1, c. 5].

OTnuuuTenbHas 0COOEHHOCTh HBOJIOLMHM COBPEMEHHOTO O0IIeCTBA — MEPEX0l OT UHIYCTPU-
QJIIBHOTO THUIA Pa3BUTHS K HH(OpMalnroHHOMY Tully. MH(popMalns CTAHOBUTCS TaKUM K€ BaKHBIM
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pecypcoM, Kak U JiroOble MaTepuaabHble U dHepretuueckue Omara. [Ipouenypa opranuzanuu couu-
QJIbHO-3KOHOMUYECKMX M HAYYHO-TEXHUYECKMX ONTHUMAJIbHBIX YCIOBUHN JJIsl YJOBJIETBOPEHHUS WH-
(bopMalMOHHBIX TOTPEOHOCTEN U pean3aluy IpaB Ipaxk/iaH, OpraHOB MECTHOI'O CaMOYIIpaBIEHUS,
OpraHm3aIyii, 0OIECTBEHHBIX 00BEAMHEHNH HA OCHOBE ()OPMUPOBAHUS M HCIIOIH30BAHMS HH(POP-
MaIlMOHHBIX PECYpPCOB MOJIyYaeT MOHATHE HHPOPMATH3aluu [2, c. 264].

K HacTosimeMy BpeMeHH B pe3yJbTare JIUTEIHHON IesieHanpaBiIeHHOW paboThl B cHUCTEME
OpPraHOB BHYTPEHHUX Jiel c(hopMHpOBaHBI 3HAYUTENbHbIE MH()OPMALIMOHHO-BBIYUCIUTENbHbBIE pe-
cypcsl. B OB/l ycranoBiieHo 60s1ee 95 ThIC. COBPEMEHHBIX JIEKTPOHHO-BBIYMCIUTENBHBIX MALIUH U
akcruryaTupyercs cBbime 3400 aBToMaTU3MPOBaHHBIX MH(OpManMoHHBIX cucteMm (manee — AWC).
B 6azax manHbIX comepxkutcs okoio 230 muH o0bekToB yueta. Cozmano Oonee 2400 J1oKaTbHBIX
KOMMYHHKAIIMOHHBIX cucTeM. B mozpa3zaenenusx opraHoB BHYTPEHHUX Jie pa3zpaboTtano Oosee 74
TBHIC. aBTOMAaTU3HPOBAHHBIX MeCT (Hanmee — APM), depe3 KoTopbie oOecreuynBaeTcsi JOCTy K 6a3zam
nanHbix AVC, B TOM ymciie U no KaHajnaMm cBsi3U. KaxIplil 1€eHb aBTOMaTU3UPOBAHHBIE CHUCTEMBbI
¢ukcupyrot 6omee 700 THIC. caMbIX pa3IMYHBIX 3arpocoB. OOmuii 00beM MHPOPMAIIUHU, COCpPero-
TOYEHHOU B aBTOMaTu3upoBaHHbIX KOHTypax AUC, cocrasisger okono 600 miaH gokymeHToB. [Ipu
3TOM OCHOBHOI 00BEM OIlepaTHBHO-CIIPABOYHOM, PO3BICKHOW M KPUMUHATUCTUYECKON HH(DOpMaIim
XpaHuTCs B (pelepalibHbIX U PErHOHANbHBIX 0a3ax JaHHBIX OOIIETO MOJIb30BAHUS, CO3/JaHHBIX B
I'maBHOM MHpOpManmoHHO-aHanuTH4IecKoM 1enTpe MBJI Poccun (mo HosiOpst 2004 r. — ['maBHBIiI
uHpopmanroHHbIN 1IeHTp) U MHpopmannoHHbix nenTpax YB/l cyobektoB PO.

OcymiecTBiIsieTcs aKTUBHOE CO3aHUE U PA3BUTHE JPYTUX COCTABISIOMINX MHPOPMAIIMOHHO-
BBIUUCTUTENBHOM cucteMsl (nanee — BC) u, mpexae Bcero, Crernualn3upoBaHHbIX TEPPUTOPHAIID-
HO-000CO0OJICHHBIX aBTOMaTH3HUPOBAHHBIX CHCTEM, JIOKanbHBIX AVIC.

TakuMm 00pa3oM, MOKHO YTBEPKIaTh, YTO HAKOIUICHHbIE HH()OPMAIIMOHHBIE PECYPCHI U CO-
3JTaHHBIN TEXHUYECKUN TOTEHIHUANT 00pa3ylOT OCHOBY MH(POPMALMOHHO-BEIYUCIUTEILHON CUCTEMBI
MBJI Poccun, 1 ux npuMeHEHUE MPOYHO BOLUIO B MPAKTUKY MOBCceAHEBHOU AestenbHocTH OBJI.
B nonp3y 3T0Oro roBopsT U cTratTucTUdeckue JaHHble: B 1976 r. ¢ mOMOIIbI0 KPUMUHATUCTUYECKHUX,
PO3BICKHBIX, OTIEPATUBHO-CIIPABOYHBIX YUETOB ObLIIO packphITo 4% mnpecTyruienuii, B 1996 r. — 25%,
B 1999 1. —43%, B 2002 r. — 60%, B 2008 1 2009 1. — 0KOII0 80%.

Pasutne nnpopmannonnoi noaaepxku MBJl Poccuu cBsizaHo Kak ¢ CO3[JaHUEM B HaIlleM
rocyiapcTBe MH(POPMAIMOHHOIO OOIIECTBA, UCTIOJIHEHUEM MEPOIPHUATHI Mporpammbl « DIEKTPOH-
Hast Poccus» (2002—-2010 rr.), Tak ¥ 3HaYUTENBHBIM POCTOM 00beMa HaKaIulMBaeMoi, oOpabaTbiBa-
eMOl U XpaHMMOH MH(]OpMalUK B OpraHax BHYTpEHHUX Jell. BaxkHble 3aiaun pa3Butus HHGopma-
IIUOHHBIX pecypcoB 3akperuieHsl KoHuenmuel nHdopMaTusanuyu opraHoB BHyTpeHHUX jaei1 MBI
Poccun 10 2012 r. [3] u HOBoit pemakumeit [Iporpammbl CO3MaHus €IMHOW HH(OPMAIIMOHHO-
TEJIEKOMMYHHUKAITHOHHOW cucTeMbl [4]. OcHOBHO#M 3amayeit nHGOpMaTH3aMKA Ha OyayIlee CTaHO-
BUTCSl ()OPMHUPOBAHUE €AMHOTO MH(POPMAIMOHHOTO MPOCTPAHCTBA, 0OBbeAMHEHHE HH(OPMAIMOH-
HBIX PECypPCOB pa3IMUHBbIX T'OCYJapCTBEHHBIX BEJIOMCTB, oOecrieueHue paboTsl ¢ MHpoOpManuen B
pEAJIbHOM PEXUME BPEMEHHU.

Bwmecte ¢ Tem, kak mokaspiBaeT aHaH3, 3PGEKTUBHOCTH WCIOIH30BAHUS WMEIOIINXCSA WH-
(bopManOHHO-BBIYMCIUTENBHBIX PECYPCOB U B LIEJIOM YPOBEHb MHPOPMALMOHHOM MOIJIEPHKKH OIe-
pPaTUBHO-CITYKeOHOI NeATeIbHOCTH HeNb3sl MPU3HATh JOCTaTOYHBIMU. B uacTHocTH, 3PdeKTuB-
HOCTh HCIIOJIb30BaHUS (eIepaIbHBIX U PETHOHAIBHBIX 0aHKOB JaHHBIX OOIIEro MOJIb30BaHUs, KaK
ocHOBHOTO 3BeHa MBC, CyllleCTBEHHO CHM)KE€HA M3-32 HEJOCTATOYHOM IMOJHOTHI CBEIAEHUM, Mpe.l-
cTaBisseMbIx noapasnaencausiMu OB/l B Ha3BaHHBbIe OaHKW JaHHBIX. B codyeTaHuu c 3ajiep)KKaMu B
MIPE/ICTAaBICHUH aKTyaJU3UPYIOIIUX CBEJIEHUM, 3TO MPUBOIUT K TOMY, YTO B OaHKaX OTCYTCTBYET
4yacTh MH(pOpMAIMHU, MOJAJEKAIIeHd MOCTAHOBKE Ha y4eT, M, B TO K€ BpeMs, COJepKarcs NaHHbIE,
YTpaTUBLINE aKTyaJIbHOCTh. J[pyrUM cephe3HbIM O0OCTOSITENLCTBOM, OTPUIATENLHO BIUSIOLUIMM Ha
3G HEKTUBHOCTh MPUMEHEHUS MH()OPMAIMOHHBIX pecypcoB paboTHukamu OB/, sBisercs oTcyT-
CTBUE HEMOCPEACTBEHHOI BO3MOXKHOCTH JOCTYIIa MOJIb30BaTeNel kK paboueil nHpopMaluu B peaib-
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HOM Macumtabe BpemeHnu. B crpykrypaom otnomennn UBC MBJ] Poccun B cymecTByroiem Buje
XapaKTepU3yeTCs 3HAYUTEIbHON CTENEHBIO Ne3UHTerpauuu. boabmmHCTBO U3 pa3BepHyThIX B OB/J]
6ankoB naHHbIX 1 AVIC paccpenoTodeHsl Mo ciiy>k0aMm U Mojpa3AeieHUsIM U UX UHPOPMALMOHHOE
B3aUMOJICHCTBHE MEXy COOOM OCYIIECTBIISIETCS B KpaliHe OrpaHUYEHHBIX paMKax. B psne ciyuaes,
0cOOEHHO B 3BEHE PalOHHBIX OPraHOB, YPOBEHb KOMIBIOTEPU3AIMH HWH(POPMALMOHHOW pPabOTHI
HACTOJBKO HM30K, YTO MX BKJIIOUEHHE B aBTOMATU3UPOBAHHBIM CUCTEMHBIA KOHTYP IPAKTHYECKH
HEBO3MOKHO.

B nenom takoe nojoxeHue NPUBOIUT K ONPEEIEHHON OecropsI0UYHOCTH U OOJIbIIUM TPY-
7o3arparaM B Iporecce cOopa, XpaHeHHs U, TIaBHOE, B MCIOJIb30BaHMH HH(popmarun. B mexse-
JIOMCTBEHHOM AacCIIEeKTE CIIEAYeT TAKK€ OTMETHTh HEAOCTATOUYHYIO MH(OPMAIMOHHYIO COIIacoBaH-
HOCTh aBTOMaTHU3WPOBAHHBIX MH(OPMAITMOHHBIX cHcTeM, pyHKunonupyonmx B OBJl, ¢ aBTromatu-
3UpOBaHHBIMU CHUCTEMaMH APYTHUX NPABOOXPAHUTEIBHBIX BEIOMCTB. BmecTe ¢ TeMm, opraHu3anus
TaKOTO B3aMMOJEUCTBHS, CIocoOCTBOBaja Obl CO3JaHMI0 MH(OPMAIIMOHHO-aHATUTUYECKON 0as3bl,
COOTBETCTBYIOLIEH OCHOBHBIM TEHICHLUSAM KPUMHHOI€HHOW OOCTAaHOBKM B CTpaHe (TEppOpH3M,
KOPPYIIIHS, TPECTYIUICHUS B chepe SIKOHOMUKHU, PUHAHCOB U PEANPUHUMATEILCTBA U JIP. ).

PaccmatpuBas xapakrtepuctuky Tekymero cocrosHus UBC MBJI Poccun, neobxoaumo
OCTaHOBUTHCSI M HA BOIPOCE, UMEIOIIEM NMPUHIMITHAIBHOE 3HAYCHNE KaK B YaCTH IMOBBIIICHUS 3 (-
(EeKTUBHOCTH HCMOIb30BaHUS UMeromuxcst B OB/l nH(pOpMalmoHHO-BBIYNCIUTENBHBIX PECYPCOB,
Tak ¥ B yacTu ganpHeimiero pazsutus UBC. B nacrosmee Bpemss MBIl Poccun He pacnonaraer B
IIOJIHOM Mepe Pa3BUTOM TEIEKOMMYHHMKAIIMOHHON CHCTEMOM COBPEMEHHOI'O YPOBHS, I103BOJISIOLICH
peain30BaTh MIMPOKUI CIIEKTP HOBBIX MH(POPMAIIMOHHBIX TEXHOJIOTUN ¢ oOecrieyeHueM HeoOXoau-
MOW cTerneHu MH(OPMaIIMOHHON 0€30MacHOCTH.

Otcrona cienyer, 4To npodieMa COBEpIICHCTBOBAHUS HH()OPMAIIHIOHHOTO 00ecreueHus Je-
arenbHocTH OB/l siBisieTcs BecbMa akTyajbHOM M TpeOyeT pelieHus IByX B3aMMOCBSA3aHHBIX 3a/au:

1. IToBbrmenue 3¢ (HeKTUBHOCTH MCIIOJIb30BaHUS MMEIOLINXCS B HACTOAIIEE BPEMSI B CUCTEME
OB/l nHpopManOHHO-BBIYUCIUTENBHBIX PECYPCOB;

2. Pazeutue BC MBJI Poccun kak MHTErpupOBaHHON MHOTOYPOBHEBOM CHCTEMBI, oOecrie-
YUBaIOIIel MaKCUMAaJIbHYIO 3((EKTUBHOCTh MH(OPMALMOHHON padOoThl 3a CYET MPUMEHEHUS COBpE-
MEHHBIX TEXHUYECKUX CPEJICTB U TEXHOJIOTUI cOopa, 00paboTKH, Tepeaun 1 aHalin3a WH()OPMAIIHH.

Pemenne Ha3BaHHBIX 3a/au TpeOyeT HAIMYMs COOTBETCTBYIOLIEH KOHLENTYaJbHOM IJIaT-
(hopmbl, OTBEHarOIIEeH TPeOOBAHUSIM CETOAHSIIIHETO JHS B 00JaCTH MHOPMATHKHU.

OcHoBHoe HampasieHue pasutus MBC 3axmrodaercss B cO30aHUM €IMHOM CTPYKTYpBI, KO-
TOpas MO3BOJUT 00ecTieunTh dPPEKTUBHOE PYHKIIMOHUPOBAaHUE 0a3 JaHHBIX U aBTOMAaTHU3UPOBaH-
HBIX MH(POPMALIMOHHBIX CUCTEM Ha OCHOBE HCMOJb30BAHUS €JUHBIX MOAXO0J0B M TEXHOJOTUN HH-
(dbopMarimoHHOro oOMeHa Ha (peiepajlbHOM U PETHOHAIIBHOM YPOBHSIX yIpPaBJICHUS.

3HayMTeNbHOE BHUMAHUE JOJKHO OBITh Y/IEJIEHO BOompocaM obecrieueHust HHPOPMALMOHHO-
ro B3auMozencTBusa u 6ezonacHocty B UBC Ha Bcex craausx paboThl ¢ JaHHBIMHU, a TaKke BOIPO-
caM HOPMaTHBHO-TIPABOBOTO U PECYPCHOI0 0OECTIEYEeHHSI.

Kak ormeuanoch BbIle, OJHOM U3 337ad, TPEOYIOMUX PEUICHHs B IIEJIIX COBEPIICHCTBOBA-
HUs MHpOpMarmonHoro obecrnieuenus aesreabHocTd OB/, siBisieTcst noBeimenne 3¢(eKTuBHOCTH
MCIIOJIb30BaHUS UMEIOLINXCA B HACTOsIIIee BpeMsl HH(POPMAIIMOHHO-BBIYUCIUTEIBHBIX pecypcoB. [1o
JTAHHOMY HAIIPaBJICHUIO MPEAJIaracTcs KOHKPETHBIA KOMIIJIEKC MEPOIPUATHI:

- TIOBBILIEHUE aKTyaJbHOCTU XpaHUMOM M 0OpabaTbiBaeMoil MHOpMAIIMK, B TOM YHCIE, 32
CuéT OpraHu3alui U YCUJICHUS KOHTPOJII HOPMAaTHBHO-TIPABOBOT'O PETYIUPOBAHMS MOPsIIKa OOHOB-
JIEHUS cBe/leHN B MH(GOPMAIIMOHHBIX 0a3ax JaHHbBIX;

- oun(poBKa WM MepeBoja B LUGPOBOM BUI OyMaXKHBIX HOCHTENEH MHPOpPMALUU, B TOM
quclie JOKYMEHTOB U3 apXUBHBIX (JOH[IOB;

- BHE/IPEHHE COBPEMEHHBIX MH()OPMAIIMOHHBIX TEXHOJIOTUH, YCHEIIHO MPOsSBUBLIMX ceOs B
noBceIHEeBHOM aearenbHocTH OB/ pa3nuyHbIX ypoBHEH;
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- IEPECMOTP BEIOMCTBEHHBIX HOPMAaTHUBHO-IIPABOBBIX AKTOB, ONPEACIAIOIIUX OTBETCTBEH-
HBIX UCIIOJHUTENEH 1 X (YHKIMHU [0 pa3IMyHbIM HanpasieHusMm passutus MBC c nensio obecre-
yeHus: 6osee 3pPEeKTUBHOTO NMPOBENCHUS €AMHOM TEXHUYECKOM MOJUTHKH U Iepexosa B Iepcrek-
THUBE K eAnHOM cucteme ynpasienus UBC;

- OCHAILEHUE COBPEMEHHBIMU IIPOIPAMMHO-TEXHUYECKUMH KOMIUIEKCAMU;

- obecrieyenne ¢ HEOOXOAMMBIM YPOBHEM MH(POPMALMOHHON 6€30MaCHOCTH YIAJIEHHOTO J10-
cryna K 6a3aM u OaHKaM JaHHbBIX OOIIEro MOJIb30BaHUS C TEPMHUHAJIOB, YCTAHOBJIEHHBIX B IOJpa3-
JEJICHUSIX OPTaHOB BHYTPEHHUX JIEIT;

- BHEJIDEHUE IIOBCEMECTHO aBTOMATU3MPOBAHHBIX CUCTEM, B TOM YHUCJIE, NHTETPUPOBAHH O-
ro 0aHkKa JaHHBIX (eAepantbHOrO YpPOBHS, aBTOMATU3UPOBAHHON CHCTEMBI YU4€Ta OpYKHsI, aBTOM a-
TU3UPOBAHHBIX 0AHKOB JAaHHBIX AAKTHJIOCKONHUYECKON MH(opManuu (eaepanbHOro U MEXpEruo-
HAJIBHOTO YPOBHEH.

Baxno ormeruts, uto BC, kak nHTerpupyromas nHppacTpykTypa, He Morjaouaer B ceos
cymectByromue AMC OBJl, a oOecneuyunBaeT CBOMMH TEXHOJIOTMYECKHMH, MPOTPAMMHO-
TEXHUYECKUMH, TEJIEKOMMYHHUKAIIMOHHBIMU U JPYTUMH CPEACTBAMHU UX MOJHOLEHHOE U 3((EeKTUB-
HOE (PYHKIIMOHUpPOBAHHME KaK B CAMOCTOSATEIBHOM, TaK U B COBMECTHOM DPEXHMax. JTO O3HAYaeT,
41O MHOXeCTBO pa3po3HeHHbIX AIC OB/l Bcex ypoBHeH mosy4ar BO3MOXKHOCTb ¢ nioMolubio BC
O00BETUHATH CBOM WH(OPMAIIMOHHBIE PECYPCHI ISl pemieHust cBoux 3amgad. CoBMecTHOE (yHKIIHO-
HupoBaHue nonb3oBateneil UBC nomkHO obecrieunBaThCsi HHTETPUPOBAHHON TEIEKOMMYHUKAIU-
OHHOM cpenoii. MHTerpamust "HPOPMALMOHHBIX PECYPCOB OPTAaHOB BHYTPEHHHX JIENl B COYETAHUH C
IPUMEHEHUEM COBPEMEHHBIX HH()OPMALMOHHBIX TEXHOJOIMH IHO3BOJIMT OOECHEUYUTh IOJIyYCHHE
KOMILUIEKCHOW MH(OopMaIu 00 HHTEPECYIONMNX 00bEeKTaX ydeTa U3 pa3IMyHbIX UCTOYHUKOB C Tpe-
OyeMOl OIepaTUBHOCTBIO M, TEM CaMbIM, MOAHATH YPOBEHb HMH(OPMAIMOHHOM HOJJIEPKKU [Jes-
tenbHOcTH OB/l Ha KauecTBEHHO HOBYIO CTyHEHb. lIprMepoM TOMYy MOXKET CIIy>)KUTb BHEApPEHHast
uH(pOpMalMOHHAs cucTeMa (pukcauuu oOpaleHUi O MPOUCIIECTBUAX U MpecTymieHusax. B ¢popmu-
poBanuu 0a3bl, HauuHas ¢ 2006 r., kpome MBJI Poccun, yudactBytor npokyparypa, @®Cb, ®KHC,
Munucrepcrso roctunyu 1 MUC.

IToMuMO CBOETO BHYTPHUBEIOMCTBEHHOI'O 3HA4YEHMS, PEHICHUE CUCTEMHOM CTpaTErm4ecKou
3aJjaud B BUJE MHTErpalMu 000COOJIEHHBIX MH(OPMAIMOHHBIX PECYPCOB CO3[aeT HEOOXOAUMBIE
MPEANOChUIKU JUIsl paciiupeHusi paboT Mo B3aMMOAEHCTBHIO MH(OPMALMOHHBIX pecypcoB MBJL
Poccun ¢ aBTOMaTM3MPOBAaHHBIMM CHCTEMaMH JPYTUX IPaBOOXPAHUTENBHBIX M KOHTPOJIBHO-
HaJ30pHBIX BeaoMcTB P®. Mcnonb3oBanue uHdopmarmoHHsix pecypcoB MBJl Poccun Hapsiny ¢
MH(GOPMALMOHHBIMH PECYpCaMHU HAJIOTOBBIX OPTaHOB, OPraHOB CTATUCTHKHU M PETHUCTpALUU UMYIIIe-
CTBa MO3BOJISIET MOJYYUTh MOJHYIO HHPOpMaLHIo o0 cyobekTax Pd.

PaccmarpuBas ypoBeHb MH(MOpPMAIIMOHHONW 00ECTIEUEHHOCTH, HEJIb3sl OCTaBUThH 0€3 BHUMAa-
HUS €lle OAMH BakHBIA Borpoc. COBpeMEHHbIE pPealuy TaKOBbI, YTO MH()OPMAIIMOHHBIE PECYPCHI
HEpEJIKO CTAHOBSTCA 3JEMEHTOM MCIOJIb30BaHUS HEI0OpOCOBECTHBIX MoJb30Barenei. Hempaso-
MEpHOE MOoJy4YeHHe MH(POPMaIMK, OpraHu3alisl HECAaHKIIMOHUPOBAHHOTO JOCTYMA K 3aKPbITON IS
o0uiero jfocryna MHGOpMaIK, pasrianieHie nHhpopMaluu, Hocsaulel KoH(UIeHIIMaIbHbIN Xapak-
Tep, — XapaKTEPUCTUKH CETOIHSIIIHETO JHS.

[TonobHoe pa3BUTHE CUTYALIUU MPEABABISAET JOMOJIHUTEIbHBIE TPEOOBAHUS K Pa3BUTHIO WH-
¢dbopmanoHHOI 6a3bl JAHHBIX OPraHOB BHYTPEHHUX Jei. OAHOM M3 OCHOBHBIX 3aj[au CTAHOBUTCS
MpeIOTBpALEHHE KaKOT0-IM00 HEMPAaBOMEPHOIO JOCTYIa K UH(POPMAaIIUH.

HccnenoBanust B 3TOM HAIPaBJIEHUU aKTUBHO BEXYTCS, B TOM YHCJIE OTEYECTBEHHBIMH aHa-
mutukamu. Ha cerogHs MoxxHO copMynupoBaTh CIeIyIOIINe aKTyaldbHble HallpaBieHUs B chepe
obecnieueHrs HHHOPMALIMOHHON OE30MaCHOCTH:

- MOHUTOPHUHT ¥ MPOTHO3WPOBaHNE UH(GOPMALIMOHHBIX MOTPEOHOCTEN OPraHOB BHYTPEHHUX
7ieJ1, BKJItoYasi MOTPEeOHOCTh MHPOPMALIMU Ha MEKYHAPOIHOM YPOBHE;
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- KOopAuHauua ACATCIbHOCTHU PA3JIMYHBIX TOCYAAPCTBCHHBLIX CTPYKTYpP IO MMPEAOTBpAILIC-
HUIO HE3aKOHHOW yTeYKH WH(POPMAIIMU Yepe3 OTKPHITHIC CETH,

- pa3paboTKa U yTBepKIeHUEe (heaepaabHO MPOrpaMMbl COBEPIICHCTBOBAHUS HH(OpPMAIIH-
OHHBIX TEXHOJIOTHH;

- o0ecrieyeHne 0€30MacHOrO MOJKIIOYEHUS! HAIIMOHAIBHBIX CETEHl K MUPOBBIM OTKPBITHIM
CeTsM;

- ompejieNieHre TepedHsi nHpopMmamuu, He MOJIekalel nepeaade Mo OTKPHITBIM He3allu-
IICHHBIM KaHaJIaM CBSI3H;

- OpraHM3aIys KOHTPOJIS 33 COOTI0ICHUEM ITPUCBOCHHOTO cTaryca nHpopmanuu 5, c. 78].

BeimeckazanHOe TI03BOJISIET KOHCTaTHPOBATh, YTO BHIPA0OTKA TOCYJAPCTBEHHOHN MTOJUTHKH B
00JacT HOPMATHBHO-TIPABOBOTO PETYIMPOBAHMS, OpPTaHU3AlMsS KOHTPOJS W HAJI30pa B 0OJIACTH
WHGPOPMAIIMOHHOTO 00ecTIeueHH s, pa3padoTka Mep KOOPAMHAIIMH pa0dOT Pa3IMYHBIX TOCYIApCTBEH-
HBIX BCAOMCTB B 3TOM HAIIPABJICHUH SABJIAIOTCA OCHOBHBIMH YCJIOBUSAMHU 06eCHe‘-IeHI/I$I HallUOHAJIb-
HOI OE30MTaCHOCTH CTPAHBI.
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CraThs MOCBSAIIEHA HCCIEI0BAaHUIO 3aKOHOIATENbHO-
T0 PEeryJupOBaHUS YCIIOBUIl NMPOBENEHUS ONEpaTHUB-
HO-PO3BICKHOTO MEPONPUATHS «OOCIIeJOBaHNE TI0-
MEIIEeHUN» KaKk  Pa3sHOBHIHOCTH  OIMEPaTHUBHO-
PO3BICKHOTO MEPOTIPUSTHS «00CIIeIOBaHHE TTOMETIe-
HUHM, 3[aHUNA, COOPYKEHUM, YJACTKOB MECTHOCTH U
TPAHCIIOPTHBIX CPEACTBY». AKTYaJIbHOCTh PacCMOT-
PEHHS TAHHOTO BOIIPOCa OOBSACHIECTCS TEM, YTO B CO-
oTBeTCTBUU C 4. 1 cT. 5 DPenepansHoro 3akoHa «O0
OTIEpaTHUBHO-PO3BICKHON  JEATEIBHOCTH»  OPraHbl
(HOMKHOCTHBIE JHIIA), OCYIICCTBIISIFOIINE OTIEPATHB-
HO-PO3BICKHYIO JESTENFHOCTh, MPH MPOBEICHUH 00-
CIIeTIOBaHMs JIOJDKHBI OOECTIeUMBATH COOIIOJIEHHUE
MpaB 4eJIoBeKa M TpaKJaHWHA HAa HEIPUKOCHOBEH-
HOCTP XWiuIna. B cratee ypensercs Takxke ocoboe
BHUMAaHHE BOIIPOCaM KIIACCH(UKAINH YCIOBUH TPO-
BEJICHUS YKa3aHHOTO BBIIIE OTMEPATHBHO-PO3BLICKHOTO
Meponpuatus. CyniecTByIONMe MpooIeMbl pacCMOT-
PEHBI aBTOpaMH C YYE€TOM KX HAy4YHOI'O OIbITa U
MPaKTUYECKON NESITENbHOCTH B OINEPAaTUBHBIX MOA-
pasneneHus X OpraHoB BHYTPEHHUX JIENT, B TOM YHCIIC
JIUYHOTO Y4YacTHs B MOATOTOBKE M IPOBEJICHUU JaH-
HOTO OTIEPATUBHO-PO3BICKHOTO MEPOIIPHUSITHSL.

KarwueBble ci1oBa: onepaTuBHO-PO3BICKHBIE MEpO-
MIPHUATHUS, ONIEPATUBHO-PO3BICKHAS JIEATEIBHOCTbD, 00-
clIeJOBaHUE IIOMENICHUI.
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The given paper is devoted to the study of legisla-
tive regulation of conditions of carrying out of op-
erational search measures «premises survey» as a
type of operational search measures «premises,
buildings, facilities, vantage grounds and vehicles
survey». The urgency of the study is due to the fact
that, in accordance with part 1 of art. 5 of the Fed-
eral Law «On operational search activities» bodies
(officials), carrying out operational search activi-
ties, during surveys must ensure the human and civ-
il right to inviolability of dwelling. The authors of
the article also pay particular attention to the classi-
fication of conditions of operational search actions.
The current problems are presented and discussed
by the authors based on their scientific experience
and practical activities in operational divisions of
internal affairs agencies, including their personal
participation in the preparation and carrying out of
these operational search measures.

Key words: operational search measures, opera-
tional search activity, premises survey.

112


mailto:Vadim-gagarin0@rambler.ru
mailto:Vadim-gagarin0@rambler.ru

IIPABOBOE I'OCY/IAPCTBO: meopusa u npakmuka

VYcnoBusa npoBeeHUs ONEPaTUBHO-PO3BICKHBIX Meponpusatuil (nanee — OPM) — 3to ycra-
HOBJICHHbIE 3aKOHOM, a TAaK)K€ MHBIMM HOPMAaTHBHBIMH (B TOM YHCII€ 3aKOHOJATEIbHBIMM) IIPABO-
BBIMU aKTaMH OTIPE/ICIICHHBIC MTPaBHiIa, COOIIOACHNE KOTOPBIX ABISETCS 003aTeIbHBIM IPU MIPOBE-
JICHUM Takux Mepornpusruii [1, c. 37].

B KoHTekcTe HaHHOM CTaThbU AETAJIbHEE MPOAHATUZUPYEM HEKOTOPBIE ACHEKThl 3aKOHOMA-
TEJIBHOTO PErYJIMPOBAaHUS YCIOBUH NMPOBENEHUs OOCIe0BaHMS MOMEIEHHH, KaK OJHOTrO0 U3 BHJA
OPM «o0OcnenoBanue MoMEIIEHNH, 30aHUi, COOPYKEHUH, YJ4aCTKOB MECTHOCTH M TPAHCIOPTHBIX
cpeAcTB». Bplcokas 3HAUMMOCTb aHaJIN3a 3aKOHOJIATEIbHOIO PEryJIMpOBaHusl yCIOBUM NTPOBEACHUS
o0cieToBaHuS IOMEIICHHA, OTPEACIISETCS TeM, YTO OPraHbl (JOJKHOCTHBIE JIUIA), OCYIIECTBIISIO-
LIM€ ONEePaTUBHO-PO3BICKHYIO JEATEILHOCTD, IIPU MPOBEAECHUU 00CIIE0BaHUS JOJKHBI 00ecneun-
BaTh COOJIO/IEHUE TIPaB YeJIOBeKa U IpakJaHMHA Ha HEIPUKOCHOBEHHOCTH Xmwinmia (4. 1 ct. 5 De-
nepanbHOro 3akoHa «O0 ormepaTuBHO-PO3BICKHON JeATeIbHOCTHY — naiee D3 06 OPJI).

[To muenuto 10.10. UrnamenkoBa, o0cieqoBanne MOMEUICHUN 3/1aHUH, COOPYKEHUH ydacT-
KOB MECTHOCTH M TPAHCHOPTHBIX CPEJCTB NpPEACTaBiIseT cOO0H 00beIMHEHHBIE B OHO JIBa PA3HbBIX
10 TMOPSAKY MpOBeIeHUs U (akTUYeCKu camocTosTeNbHbIX OPM: o0cnenoBanue KUIbIX MOMEIle-
HUI, OrpaHWYMBAIOLIEe KOHCTUTYLIMOHHOE IPAaBO YEIOBEKAa Ha HENPUKOCHOBEHHOCTb KHIIHUINA, U
o0clieIoBaHNE HEXUIIBIX TOMEIICHUH, 3JaHUH COOPYKEHUH, YIaCTKOB MECTHOCTH U TPAHCIOPTHBIX
CpEeACTB, HE OrpaHUYMBAIOLIee yKa3aHHOE IpaBo. [loaToMy ¢ ero Touku 3peHust oOcie0BaHue Mo-
MEIIEHUH, 3JaHUI COOPY>KEHUH, yJaCTKOB MECTHOCTH U TPAHCIIOPTHBIX CPEJCTB JI0JKHO OBbITH B D3
00 OPJI pazneneHo Ha Ba caMOCTOSITENbHBIX ykazaHHBIX OPM [2, c. §].

OT1u coobpaxeHus: He OECIIOYBEHHBI, TaK Kak JeHCTBUTENbHO B 1. 8 4. 1 c1. 6 @3 006 OP/]
peub uaeT, 00 00CIeI0OBaHUY KHUIUINA U HEKUIIBIX MOMEIEHHUH, a TaKkkKe Ipyrux oOBEKTOB omepa-
THBHOM 3aMHTEPECOBAHHOCTHU, HAIpUMEp MPEAMETOB U JOKYMEHTOB. Ilo Hamiemy MHEHUIO, B KOH-
TEKCTe KOHCTUTYLMOHHBIX I'apaHTUI IpaB 4yesloBeKa U I'pakJaHMHAa HA HEMPUKOCHOBEHHOCTb JKH-
muma (ct. 25 Koncrurynuu P®) 3akonomatensHoe 3akperuieHue B ¢T. 6 @3 06 OPJ] ykazaHHbBIX
OPM B kauectBe camoctosTenbHbIXx OPM npezacraBisercss 000CHOBAHHBIM.

B ropunnueckoil nureparype ObUIM clienaHbl MOMBITKU KiIaccu(UKAIMKM YCIOBUM MpoBese-
Hus obcnenoBanus. Hanpumep, ¢ Touku 3penus FO.JO. VrnameHko TaHHbIE YCIOBUS ClEIyeT Kiac-
cuuIMpoBaTh Ha JBA BUJA!

1. O6mue ycnoBus npoBeaeHUs oOcenoBanusl, korjaa ykazanHoe OPM mpoBoauTCs TOJBKO
rocJie CyAeOHOro pa3pelieHus;

2. CneuunanbHble YClIOBHUs oOciefoBaHus, Korja ykazanHoe OPM MoxxeT Hadatbcs 70 Cy-
NeOHOTO pa3pelIeHus ¢ ero MOCISAYIOIMNM MOJYYeHHEM, a B HEKOTOPBIX ClIydasix ¥ 0e3 cyneOHoro
pemenus [2, c. 13].

OrnpenenenHo ¢ ykazanHoi Toukoit 3peHust F0.}O. Urnamenko B Bompoce Kiaccupukamuu
yCJIOBUI TpOBeIeHHs 00CIEI0BAHNS MOXKHO B 11€JI0M COTJIACUTHCS.

@3 06 OPJ] mpenycmarpuBaeT cieayrolpe oOIme YCIOBUs MPOBEAeHHs 00CIeI0BaHus, Orpa-
HUYMBAIOILETO KOHCTUTYIIMOHHBIE ITpaBa YeJI0BEKa U IPaXK1aHNHA HA HENPUKOCHOBEHHOCTb KUJIMIIA:

1) Hanuume cyneGHOro pemieHus A Hadaia (4. 2 cT. 8) U mpoBeaeHUs! 00CIIeIOBAHUS KHU-
muma (cm. 4. 6 ct. 9);

2) HaJTMYKe CIIeNUATbHOW HH(GOPMAIIMH TS TPOBEACHHS 00cienoBanus xuuima (4. 2 cT. 8);

3) HanMuue TOKYMEHTaJIbHO O(hOPMIIEHHOTO MOTHBHPOBAHHOIO IMOCTAHOBIIEHUS O MPOBEe-
HUU 00CJeI0BaHUS KHUIIUIIA COOTBETCTBYIOUINM PYKOBOJIUTEIEM OpraHa, OCYIIECTBIISIOLIErO Ole-
PaTUBHO-PO3BICKHYIO AEATENBHOCTD (4. 3 CT. 9);

4) 3amper Ha pasrJiallleHle CBeIeHNH, KOTOphIE 3aTparuBatoT HEMPUKOCHOBEHHOCTh YaCTHOM
KHU3HH, TUYHYIO U CEMEHHYIO TaifHy, YeCTh U J00pOe UM IpaXk1aH U KOTOPbIE CTAJIM U3BECTHBIMHU B
npouecce nposeaenust OPM, 0e3 cornacus rpax/iaH, 3a HCKJIIFOUEHUEM CIIy4aeB, MIPE1yCMOTPEHHBIX
benepanbHBIMU 3aKOHaMHU (4. § CT. 5);
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5) 3ampeT Ha IpoBeAeHHE 00CIIeJOBaHMS AJIsl IPUHATHS PELICHUM, MPEeAYCMOTPEHHBIX MTyHK-
tamu 1-4, 6 n yactu 2 ct. 7 (4. 9 crT. 8).

Kacasicy o0mux ycnoBuil mpoBeaeHusi 00cae10BaHMsI, OCTAHOBUMCSI Ha HEKOTOPBIX BOIPOCaX,
KOTOpbIE BBI3BIBAIOT JUCKYCCUH B IopuIuieckoil mteparype. C touku 3penust A.A. ['opoausosa npe-
JIararouiero «He TOJIbKO HAayallo MPOU3BOJCTBA OTIENIBHBIX OINEPATUBHO-PO3BICKHBIX MEPOIPUSITUH,
OrPAaHUYMBAIOIIMX KOHCTUTYIIHOHHBIC MIPaBa Ipax/aH, OCYIIECTBIIAT, HA OCHOBAHUU CYJI€OHOM CaHK-
LMY, & XOJ1 ITUX MEPOIPHUITUNA OCYILECTBIIATH MO MPOKYPOPCKUM HAA30POM, HO U 3aKaHYMBATh HX C
OCYIIECTBIICHUEM OIpeAeTIeHHON POpMBI CyIeOHOTO KOHTPOJIS M TPOKYPOPCKOro Hamzopay [3, c. 10].

[To HamemMy MHEHUIO, JJaHHAsI TOUKA 3PEHUS ABJSETCA HE OECCIIOPHOM U 3aCTyKUBAET JOIOJI-
HUTENbHOTO u3yueHus. [Ipeacrapinsercs, YTo peanu3anusi YKa3aHHBIX MPEAJIOKEHUN OTPULIATEIHHO
CKa)KETCSl Ha ONEpPAaTHUBHOCTH IMPOBEICHUs 00CIeN0BaHUS, OCOOEHHO MPU MPOBEACHUU YKa3aHHOTO
OPM B ciiydasx, KOTOpbIE€ HE TEPIST OTJIArareabCTBa, a TAKXKE MPU BO3SHUKHOBEHUU YIPO3bI KU3HU,
3[I0pOBbIO, COOCTBEHHOCTH OTAEIbHBIX JIUI. CIIOKUBLIAsICS MPAKTHKA MOJIYYEeHHUs CyaeOHOro perie-
HUS Ha MPOBEACHNUE 00CIIEOBAHMS )KIJIOTO TTOMEIIIEHUSI HA OCHOBAaHUHM MOTUBHPOBAHHOTO MOCTAaHOB-
JIeHUs, B KOTOPOM PYKOBOJAUTENb OpraHa, ocyuectsistomero OPJ[ xoxaraiicTByeT nepes cyaoM O
npoBeieHnu paccmarpuBaemoro OPM, siBiisseTcsl Ha HaI B3IV HauOojee mpaBwibHOW. ToT (dakr,
YTO pelIeHue O MpoBeAeHnu ykazaHHoro OPM nmpuHuMaeTcs He3aBUCUMBIM U OECIPUCTPACTHBIM CY-
IIbEH, SIBJISIETCS TapaHTHUEH OCYIIECTBIICHHS KOHCTUTYLIMOHHOTO MPUHIMIIA HA HEMPUKOCHOBEHHOCTD
XKWIMa. B 310 ke Bpemsi paccMaTpuBaeMoOEe YCJIOBHUE HE MCKIIFOYAET BO3MOXHOCTU YIOJHOMOYEH-
HOMY ITPOKYPOPY BOCIOJIB30BATHCS TIPABOM, a TaKkKe 005S3aHHOCTHIO OCYIIECTBIATH HaI30p 3 MPOBE-
nenreM OPM, KoTopble OrpaHMYMBAOT KOHCTUTYLIMOHHBIE ITpaBa Yel0BEKa U IPaX/JIaHUHA.

PaccmarpuBas obuiie ycinoBusi mpoBeneHus: oOcaenoBanms, oOpamiaer Ha ce0s BHUMaHHE
erie oAuH mpooseMHbIH acrekT. B c1. 2 @3 06 OP/ «3amaun onepaTHBHO-PO3BICKHOM JEATEIBHO-
CTH» IIOMUMO JIPYIMX yKa3aHa 3ajada po3bicka 0e3 BecTu IpormnaBiux. Po3pickHas paboTta, Harpas-
JICHHasl Ha yCTAHOBJICHHE MECTOHAXOXICHUS, MPOMaBIIMX Oe3 BECTH, SIBISIETCS CErOAHS HEMaio-
BOXHOM 3ajayell MOJpa3/IeICHUl OpPraHoB BHYTPEHHUX JEJ, OCYIIECTBIAIOIINX ONEpPaTUBHO-
PO3BICKHYIO JAESATEeNbHOCTD [4, ¢. 115]. B ycloBusxX OClOXHEHUS KPUMUHOTEHHONW OOCTaHOBKH CBsI-
3aHHOH OT YacTH, B TOM YHCJIE U C SKOHOMMUYECKUM KPHU3UCOM, IIpobiieMa po3bicka 6e3 BECTH IMpo-
MaBIINX CcTaja B HEKOTOPOU CTETEeHU YacThIO MPOOJIEMbl IPOTUBOACHCTBHUS OTACTBHBIM BHIAM TIpe-
CTYIUICHU, B YACTHOCTH MPECTYIUICHUSIM MTPOTHUB JINYHOCTH — YOMICTBAM, TOXUIIEHUSM Y€IOBEKa.

Peanuzanus paccMarpuBaeMoil 3ajaud IOCTUraeTcsl MyTeM opraHu3anuu nposeaeHus OPM,
OCHOBaHUEM JIJIsl TIPOBEJCHUS KOTOPBIX, SIBISIOTCS CTABIIME W3BECTHBIMU OpraHaM, OCYIIECTBIISIO-
M OPJI, cBesieHrs, B TOM YHUCIe O JHUIax, 0€3 BECTH MPOMABIINX, U 00 0OHApY>KEHUH HEOMO3HAH-
HBIX TpyNoB (1. 2. 4 4. 1 ct. 7 @3 06 OPJ]). Bmecte ¢ TeMm, ucxoas u3 ananusa ct. 8§ @3 06 OP/] npu
HaIM4My MHGOPMAIIMU WM CBEACHHUM 0 0€3 BeCTH MpPOMAaBIIEeM, y OMEPATUBHBIX COTPYIHUKOB Opra-
HOB OCYHIECTBIISIFOIIMX ONEPATUBHO-PO3BICKHYIO JI€ATENBHOCTh, CErOJHS OTCYTCTBYET 3aKOHO/1ATENb-
Hasi BO3MOXKHOCTH npoBeAeHrne OPM (Bkitouasi moaydyeHHue KOMITbIOTEPHON HH(POPMAITUH), KOTOPHIE
OTPaHUYMBAIOT KOHCTUTYILIMOHHBIE MTPaBa YeJIOBEKa U TPaKIaHNHA Ha TailHy MepenuCcKy, TeneOHHBIX
MIEPETOBOPOB, MOUYTOBBIX, TeJerpadHBIX M WHBIX COOOIIECHWH, MEPEIaBACMBIX IO CETAM JJICKTpUUE-
CKO 1 MOYTOBOM CBSI3U, a TAKXKE MPABO HA HEITPUKOCHOBEHHOCTb JKMJIMILIA.

Hamra Touka 3peHus yka3bIBaeT Ha TO, 4TO OTcyTcTBUE B CT. 8 @3 06 OP/I pernamenTHpyto-
IIUX MPeINuCaHuil o paccMaTpuBaeMol MpoOieMe OrpaHUYMBACT MOAPA3/CICHUs OpPTraHOB BHYT-
PEHHUX JIeTl, OCYIIECTBIISIFOIIUX ONMEPATHBHO-PO3BICKHYIO JIEATEILHOCTh B PEUICHUHU 3a/1a4l PO3bIC-
Ka 0e3 BeCTH MPOMAaBIINX, T.K. OTCYTCTBYET 3aKOHOJaTelIbHAs OCHOBA MTPOBECHUS BCETO KOMILIEKCa
OPM. Jlannast mpoGiemMa MPUBOJUT K TOMY, YTO 3a4aCTyIO0 COTPYIHHKHU ONEPATUBHBIX TO/Apa3iese-
HUH, OCYIIECTBIIAIONINE PO3BICK 0€3 BECTHU MPOMABIINX HE MOTYT OMPEIEIUTh PEAlbHYIO IPUIHHY,
MTOCTYKUBIITYIO OCHOBaHHEM O€3BECTHOT'O MCUE3HOBEHUS JIUIIA, 4 B OTACIBHBIX CIydasxX W MPUYACT-
HOCTh OTJENBHBIX JUI] K 0€3BECTHOMY MCUE3HOBEHUIO, HE B COCTOSIHUU MPEAYIPEIUTh MTOATOTABIH-
BAEMOE€ ITPECTYIUICHHUE.
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B acrniekte ymydineHus: po3bICKHOW pabOThI, HAMPABICHHONW Ha YCTAHOBIICHUE MECTOHAXOX-
neHusi 0e3 BECTH MPOMABILINX, BBI3bIBACT HHTEpec Touka 3peHus [[.A. ['puneBoil B yactu AomnosnHe-
Hus cT. 8§ @3 06 OP/] nmpeanucanneM, KOTOPOE MO3BOJIUT OCYIIESCTBISATH ONEPATUBHBIM MOApa3/ic-
neHusM Bech kKomruiekc OPM nipu po3bicke juil MponaBmux 0e3 BeCTH MU KPUMHUHAIBHBIX 00CTOSI-
TEJICTBAX, B TOM YHCJIC OIPAaHUBAIOIIMX KOHCTUTYIIMOHHBIE TIpaBa U cBOOOIbI rpaxaH [5, c. 48].

@DaKT KPUMHUHAIBHBIX O0CTOATENILCTB MPHU ACHCTBYIOIIEM periiaMeHTe MOIy4eHUs CyaeOHOro
pemieHus Ha nposeneHue OPM, orpaHMuYMBarOlMX KOHCTUTYLIMOHHBIE IIpaBa YeJOBEKA U Ipaxjaa-
HUHA, MIOCTOSIHHO OYZET ABIATHCA 0OBEKTOM KOHTPOJIS M Ha/A30pa, KaK PyKOBOAUTEISIMH OPTaHOB,
OCYILECTBISIOLUIMX ONEPAaTUBHO-PO3BICKHYIO JIE€ATEIbHOCTh, TAK U CO CTOPOHBI IPOKYpaTypsl OCY-
mecTBisitome Haazop 3a OPJI, a Takke CyapaMu, YTBEPKIAIOIMIMMHU OKOHYATelIbHOE penieHue. [1o
HallleMy MHEHHUIO, MIMEHHO B 3TOM U IPOSBIIAETCS UCTUHHAS 3aIllMTa IPaB U cB0O0a 0€3 BeCTH Ipo-
MaBIIET0, a HE HapyIlIeHWe KOHCTUTYIIMOHHBIX MIPaB U CBOOOJ YeIOBeKa U IpaxJaaHUHA.

B xontekcre geiictByromero @3 06 OPJl cnernuanbHbIe YCIOBHUS MPOBEICHUsT 00CIe0Ba-
HUS, KOTOpPbIE OTPAaHUYMBAIOT KOHCTUTYLMOHHBIE IIPaBa YeJIOBEKA U IPAKJAHWHA HA HEIPHUKOCHO-
BEHHOCTb JKWJIMILA, BKIOYAIOT B €05 IBE ONIEPATUBHO-PO3BICKHBIE CUTYALINH.

Jls mepBoii onepaTuBHO-PO3BICKHOM cuTyaruu (4. 3 ¢T. 8) XapaKTepHbI CHEIHAIbHbBIE YCIIO0-
BHUs, KOTOpBIE [IPEyCMAaTPUBAIOT HAIMUUE!

1) cinyyaeB, KOTOpBIE HE TEPIISIT OTIAraTesIbCTBa U MOTYT IIPUBECTU K COBEPIICHUIO TSHKKOTO
WK 0C000 TSAKKOTO IMPECTYIUICHUS, WM JJTAaHHBIX O COOBITUSAX WM JIeHCTBUSAX (Oe3/elCTBUM), CO-
3/IaI0IUX YIPO3y TOCYJapCTBEHHON, BOCHHON, SKOHOMUYECKOM, HHPOPMAIITMOHHOMN WM 9KOJIOTHYe-
ckoii 6e3omacHocT Poccuiickoit denepanny;

2) BBIHECEHHOTO OJJHUM U3 PYKOBOJUTENEH opraHa, ocymectistoniero OP/] MoTuBupoBaH-
HOT0 IOCTaHoBJIeHUs 0 npoBeaeHu OPM;

3) HEOOXOMMMOr0 YBEIOMIICHHS Cy/ia (Cy/IbH) O MPOBEICHUN 0OCIICIOBAHHUS B TEUCHHE 24 4acoB;

4) mony4eHHOro oprasoM, ocyuectsistouum OPJl, B TeueHue 48 yacoB ¢ MOMEHTa €ro
Hayasa, CyZeOHOro pelIeHns O MIPOBEACHUHU 00CIIeI0BaHHUS.

Jnst BTOpoil onmepaTUBHO-PO3BICKHOM CUTYAIlMU XAPAaKTEPHBI CIy4au, KOrJa pelaroTcs BO-
pockl obecredeHus: 6€30MacHOCTH OPraHoOB, OCYIIECTBISIIOIIUX ONEPATUBHO-PO3BICKHYIO J1EATEIb-
HOCTh (4. 10 cr. 8). YcnoBus, xapakTepHble A5 JaHHOW ONEpaTUBHO-PO3BICKHOM CUTYyalllH, CBO-
JSTCS K CIIEAYIOLEMY:

1) opranuzarus mpoBeieHre o0cienoBanus 0e3 CyJe0HOro pelieHus;

2) HanUYue COTNiacusl TpaXkJIaHWHA, 3aKPEIUICHHOTO B IMCHbMEHHOM BUJIE.

OcTraHoBUMCSI Ha HEKOTOPBIX HIOaHCax peanm3anuu 4. 3 c¢r. 8§ @3 06 OPJ] (nmepBas onepa-
THUBHO-PO3bICKHAS CUTYAI[H).

Ha nam B3rasig B 4. 3 cr. 8§ @3 06 OP/] nenecooOpa3Ho yTOUYHUTH OJIMH HEMAJIOBAXKHBIHN ac-
NEeKT. YKa3aHHas HOpMa JOIMYCKaeT MpoBeJeHHE 00CIe0BaHUS B 0COOOM HOPSIKE «IIPU HATHUYUH
JAHHBIX O COOBITUSIX W JEUCTBUSX, CO3MIAIOIIMX Yrpo3y TOCYAapCTBEHHOM, BOGHHOM, YKOHOMHYE-
CKO#, nH(OpPMAIIMOHHON WM dKOJIOTHuYecKoil OezomacHoctu Poccuiickoit denepanuu...». Takum
o0pa3oM, OyKBaJIbHOE TOJIKOBAaHUE COJIEP)KaHUs YKa3aHHOTO IPEINUCaHMs 03HAYaeT, YTO y OpraHa,
ocymectpisitoniero OPJI, 1omkHBI ObITh JOCTATOYHBIE IaHHBIE U O COOBITUSAX, U O JIEHCTBHSIX, CO-
3narolux yrposy 6ezonacHoctu Poccuiickoit @enepannu. B npoTuBHOM citydae mpoBeseHue yka-
3aHHoro OPM cnenyer cuntarh He3akOHHBIM. IIpencTaBisiercs, 4YTO 3TO CEPbE3HOE YNYLIEHUE 3a-
KOHOJIaTesl ¢ TOUKH 3pEHUS IOpUINUEcKON TeXHUKHU. [TOHATHS «coObITHEY U «IeHCTBUE» TIO CBOEH
npupojie pazHoobpasHsl. COOBITHE — 3TO TO, YTO MPOMU3OLLIO; TOT WIM MHOU (PaKT OOIECTBEHHOM
WJIU JIMYHOM XU3HU [6, ¢. 766]. JlelicTBHEe — A3TO MOCTYNKHU, OBEACHUE U T.1. [6, ¢. 159]. ImenHO
MIO3TOMY MBI I10JIaTaeM, UTO B 4. 3 CT. 8 MEXY CIIOBAMH «COOBITHSI» U «IEHCTBHS» JOJKEH UCIOIb-
30BaThCs Pa3ACIUTENbHBIN COI03 KUY,
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AKTyaJIbHOCTh JAHHOW TEeMbI HCCIIEOBAaHUS Harps-
MYy CBsi3aHa CO CJOXUBIIEHCS OOCTaHOBKOH B
CTpaHe ¥ B Mupe. Tak Kak Teppopu3M IpuoOpelt Iio-
OanbHBIN, MEXIYHApOIHBIH XapakTep, TO B LENAX
MIPOTUBOJEHCTBUS TEPPOPU3MY, MEKAYHAPOTHOE CO-
00I1ecTBO IPHUHSIIO Psii Mep OOPHOBI ¢ ero puHAHCH-
poBaHueM. B craThe paccMarpuBaroTCs OTJENbHBIC
BOIPOCHI, Kacarluecs TepMHUHA «(HUHAHCUPOBAHUE
TeppopusMay. [lokazaHbl BO3MOXHOCTH METONA CH-
TyallUOHHOTO MOJETHPOBaHUS B paccieloBaHUU
NPECTYIUICHHI, CBS3aHHBIX C (UHAHCHPOBAHHEM
TeppopusMa. Mccienyrorcss KpUMUHAIBHBIE IICHXO-
TUIBI ¥ TIPECTYITHOE TOBEACHUE JIUI[ COBEPUIMBIINX
¢unaHcHpoBaHue TeppopusMa. [lcuxorumnonornyue-
CKH MOAXOJ B CHCTEME KPUMHHAINCTHYECKOTO 3HA-
HUSl OCTaeTCsl OJHHMM U3 CaMbIX IEPCIEKTHBHBIX
HAay4YHbIX HANPABIECHUNA B KPUMUHAIUCTUYECKOU
Hayke. [lomaraem, 4To BBIBOABI JAHHOTO HCCIEN0BA-
HUSI MOTYT OBITH MCIIOJIB30BaHbl MPAKTUYECKUMHU Pa-
OOTHUKaMHU TIPU paccieOBaHUM YTOJOBHBIX /€M MO
cT. 205.1 VK PO.

KamoueBbie ciaoBa: curyanus, (QUHAHCHPOBaHUE,
TEppPOpH3M, NPOPHIbL, (UHAHCHPOBAHHE TEPPOPU3-
Ma, OATD, nUYHOCTH MPECTYIHUKA, STUMOJIOTHUS,
paccienoBaHue, MOJICIUPOBAHUE.
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INVESTIGATION OF CRIMES RELATED
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The relevance of this research topic is directly re-
lated to the current situation in the country and in
the world. Since terrorism has acquired a global, in-
ternational character, in order to counter terrorism,
the international community has taken a number of
measures to combat its financing. The article deals
with some issues related to the term "terrorism fi-
nancing". The possibilities of the method of situa-
tional modeling in the investigation of crimes relat-
ed to terrorism financing are revealed. The authors
view criminal psychological types and criminal be-
havior of persons who committed terrorism financ-
ing. Psychotypological approach in the system of
forensic knowledge remains one of the most prom-
ising research areas in forensic science. The authors
believe that the findings of this research can be used
by practitioners in the investigation of criminal cas-
es under Art. 205.1 of the Criminal Code of Russia.

Key words: situation, financing, terrorism, profile,
terrorism financing, FATF, criminal identity, ety-
mology, investigation, modeling.

B coBpeMeHHBIX YCIOBUSX TEPpPOpPHU3M KaK COLHUAIbHOE SIBJICHHE OKAa3bIBAa€T HEraTHBHOE
BIIMSIHUE HA Pa3BUTHE IOCYIapCTB Bcero Mupa. TeppopucThueckas yrpo3a cTajla pealbHOCTBIO KaK
B cTpaHax Bocrtoka, Tak u 3amaga, ocoOeHHO Ha (oHE TIIOOATBHBIX MHUTPAIIMOHHBIX MPOIIECCOB B
coBpemenHoil EBpone [7, c. 18]. OTaenbHOro BHUMaHUS 3aclly>KUBAeT HCCleOBaHHE (DaKTOpOB,
Osarozjaps KOTOpbIM TEPPOPU3M HE TOJIBKO CYIIECTBYET, HO U pa3BuBaeTca. Cpeau Takux GpakTopos
Be/ylllee MECTO 3aHMMAaET cucTeMa (pMHaHCHUpOBaHMS Teppopu3Ma. Bompoc ¢uHaHCHpoBaHuUs Tep-
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pOpU3Ma 0CO3HAH MHPOBBIM COOOIIECTBOM, IPU3HAHHE CTENEHH €ro OMACHOCTH HAIJIO OTPaKeHUE
B psJIE MPOTPaMMHBIX JOKYMEHTOB MEXIYHAPOIHBIX OPTaHU3AIIHIA.

OTUMOJIOTUYECKUN aHANU3 MO3BOJISIET BBIABUTH MOJJIUHHBIN CMBICT «(QUHAHCUPOBAHUSY,
T.K. OHO TECHO CBSI3aHO C MOHSTHEM «YCIEIIHOE 3aBEpIICHUE» KaKOW-ITNOO0 MHUIMATUBEI, Onepa-
UM OT JIATUHCKOTO cyioBa finis (rpaHuia, mpeaen, KoHel) U ctapodpaHIly3cKoro riarona finer
(ToBECTH 10 YCIIEUIHOT'O KOHIIA, 3aIlJIaTUTh, YIUIATUTh). [I03TOMY cMBICH clioBa «()UHAHCHUPOBATHY
O3Ha4yaeT coOpaTh CpeacTBa, YTOOBI TOBECTH /10 YCIEUIHOTO KOHIIA, 3aBEPUIUTH OMEpaluio, T.e.
c/ienaTh Tak, 4TOOBI MOKPHITH MOTPEOHOCTH B pecypcax JOo aeHbramu, au0o meHHocTsmu. OT-
CIOJIa BHITEKAIOT OCHOBHbBIE 3JIEMEHTHI OHATHS (PMHAHCUPOBAHUSA: OHO PEANM3YETCsl 3a CUET 3aeM-
HBIX CPEJCTB WJIH aByapoB (BAIIOTHI, HAIMYHBIX JIEHET, JUKBUJHOCTH, KAaIUTAJIOB, J0XOAOB) U
MIPEACTABIISIET UX ACCUTHOBAHUE.

Brieprlie nonsTHE «PUHAHCUPOBAHUS TEppOpH3May» ObL1o BBeaeHO B KoHBeHIInu 0 60pnbe ¢
duHaHCHpOBaHHEM Teppopu3Ma (3aKitodeHa 9 nexadps 1999 roxa, B r. Hero-Mopke). Konsenuus
ornpezaenuia Juist Bcex crpad-ydactHull OOH oOuienpuHAThIi TEPMUH U YyCTaHOBUIIA OIPEICIICHHBIE
MpHU3HaKU «(QUHAHCUPOBAaHUS TeppopusMay. PaccMaTpuBas copepikaHue JAaHHOTO MOHATHS, MOXKHO
CKa3aTh, YTO MEKAYHAPOIHOE COOOUIECTBO MO/ (PMHAHCHPOBAHUEM TEPPOPH3Ma MOHUMAET IMPeio-
cTaBjeHUE (IMMOTHOCTHIO WIJIM YACTUYHO) WJIM COOpP (ITOJTHOCTBIO MJIM YaCTUYHO) CPEJICTB, HEOOXO0/IH-
MBIX JJI OCYIIECTBIICHUSI TEPPOPUCTHUECKOH 1EATEIbHOCTH.

B pamkax KonBeniuu o 6opbbe ¢ (hMHAHCHMpOBAaHHEM TeppopH3Ma (3akitoueHa 9 nekaOps
1999 roxa, B r. Hero-Mopke) mpeMeToM IIpecTyILIeHHs IPU3HAIOTCS aKTHBBI JIF0GOr0 pojia, ocsi3a-
€MbIe WM HEOCsS3aeMble, IBIKMMBbIE WU HEABM)KUMBIE, HE3aBUCHUMO OT crioco0a uX mpuodpeTeHus,
a TaKKe IOPUIMYECKUE JOKYMEHTHI WM aKTUBBI B JIF000# (hopMe, B TOM YHUCIIE B DJIEKTPOHHON WIH
M(POBOM, YIOCTOBEPSIONINE IPABO HA TaKHE aKTUBBI WIM Y4acTHE B HUX, BKJIIOYass OaHKOBCKHE
KPEIUTHI, JOPOKHBIE YeKH, OAHKOBCKHE YEKH, TIOYTOBBIE TIEPEBOIbI, aKIIUH, IICHHbIE OyMaru, 00u-
raiuu, BeKcels, akKpeAUTUBBI, HO, HE OTPAaHUYUBAsACh UMU. MEXIyHapOIHBIM COOOIIECTBOM MpPHU-
3HAETCS, YTO B KAUe€CTBE METO/a (PMHAHCUPOBAHUS MOTYT OBbITh MCIOJB30BaHbl IEPEBOABI JIEHET Ha
0aHKOBCKYIO KapTy, liepejaya JACHer B pe3yJibTaTe NMpoJaku, MEHbI, TapeHHsl, IPel0CTaBIeHUs Kpe-
JTUTOB U T.1. (1. 3 cT. 2 MexayHapoIHON KOHBEHIINH O O0pb0e ¢ (MHAHCHPOBAHUEM TEPPOPHU3MA).

Pacmupsst npeacTaBieHde O MOHATUM (UHAHCUPOBaHUS Teppopusma, ['pynmna pa3paboTku
(uHaHCOBBIX Mep OOPHOBI C OTMBIBAHMEM (JIeTaNM3alMe) JEHEKHBIX CPEJICTB AOOBITHIX MPECTYyI-
HBIM IyTeM M (puHaHCUpOBaHUIO TeppopusMa (naisee — PATD) coznana obmEenprU3HaHHBINA KOJEKC
MIpaBWJI U HOPM, CPEIU KOTOPBIX €CTh U YKa3aHHE Ha (pMHaHCUPOBaHUE TeppopusMa. B naHHOM akTe
MIPU3HAETCS. B KAUeCTBE 3JIEMEHTOB (PMHAHCUPOBAHUS TEPpOpU3Ma MOAJIEPHKKA TEPPOPHCTOB, HKC-
TPEMUCTOB, a TAK)KE UX 00BEIMHEHUH KaK B MPOLIECCE MPOBEACHUS TEPPOPUCTUUECKUX aKTOB, TaK U
B MOMEHTHI MIX TIOJTOTOBKH M OOYUEHHS.

K coxanenuto, cieayer mpu3HaTh, YTO B HacTosliee BpeMs B Poccuu OTCYTCTBYIOT KOM-
IJIEKCHBIE KPUMUHAIMCTUYECKUE UCCIIEJOBAHUSI HA MOHOTpaUYeCKOM YPOBHE, ITOCBSIIEHHbIE TIPO-
6neme (prHAHCHpPOBAaHUS TeppopuU3Ma. A 3HAUUT, NMPABOOXPAHUTENILHBIE OpPraHbl B COBPEMEHHBIX
MIPABOBBIX peansxX He UMEeIT 3((EKTUBHBIX KPUMHUHAIHUCTUYECKUX METOAUK OOpbOBI C JaHHBIM
BUJIOM TNpecTyruieHHi. OCOOEHHO 3TO KacaeTcs U3ydyeHHs JTMUYHOCTH TEPPOPHUCTA KaK BaKHEUIIEro
AJIEMEHTa KPUMHUHAIMCTHYECKONW XapaKTePUCTHKH MPECTYIIICHHUS JAHHOTO BUIA.

[Tpobnema TMYHOCTH MPECTYMHHUKA, OE3yCIOBHO, 3aHUMAET OJHO M3 LEHTPAIbHBIX MECT B
0001 YaCTHON KPUMHUHATIUCTHUECKON METOAMKE pacciieJOBaHUs MPECTYIIICHUH OTAEIbHOTO BUA.

VY4eHble-KpUMHUHAIKUCTBI TPAJUIIMOHHO BBICOKO IIEHAT MCCJIEIOBAHUS MHOTHUX HayK, B TOM
YHCIIe TICUXOJIOTUYECKUX, B 00JIaCTH W3YYEHUS! CBOMCTB JIMYHOCTH MPECTYITHUKA M TTOAYEPKUBAIOT
UX Ba)KHOCTH JUIsl UCIOJIb30BaHUA B CBOeM Hayke [2, c. 55]. Ognako kak ormevan B.K. I'aBno,
CKpPUMHUHAIHMCTAKY ¥ €€ METOAMKY B TEPBYIO OYepelb MHTEPECYIOT TaKWe TaHHBIE O JIUMYHOCTH
CyObeKTa MPEeCTYIUIEHUS, KOTOpPbIE YKa3bIBAIOT Ha 3aKOHOMEPHBIE CBSA3M MEXKJYy HEIO U COBEpIICH-
HBbIM MPECTYIUIEHUEM, IMPOSBIAIONINECS BOBHE B PA3JIMYHBIX CIEAAaX-TIOCIEICTBUAX COACSIHHOTO.
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B 3TOM 11ane TMYHOCTH CieyeT u3ydarh Kak cie000pa3yromuil 00beKT, HCTOYHUK HH()OPMAITUH
O COBEPILIEHHOM MPECTYIJIEHUH U KaK CPEACTBO €ro packpwitus» [8, ¢. 197].

MBI coriacHbl TaKXKe C TEM, YTO 3TU «JaHHBIE O JMYHOCTH IPECTYIHHKA LIEIECO00pa3HO
O0BEAMHUTH B JIBE TPYIIBI: CBEACHUS O JIMYHOCTH, UMEIOIIME J0Ka3aTeIbCTBEHHOE 3HAueHUue, U
CBEJICHUS O JINYHOCTH, UMEIOIIIUE TaKTUYECKoe 3HaueHue» [3, c¢. 121]. Cienyer 3aMeTUTh, YTO MPO-
LIECC PACKPBITUS U PACCIIEIOBAHUS MPECTYIJICHUS HEPA3phIBHO CBS3aH U C PELICHUEM 3aJayd 10
BBISIBJICHUIO IIPUYMH U YCJIIOBUN €0 COBEPIIEHHUS, C BHIIIOJHEHUEM B paMKaX KPUMHUHAIMCTUUYECKOM
NEeSTeNIbHOCTH NpOoduiIakTHYeCKuX (QyHKIMA. B Kpyr 00bekTOB MpOodUIaKTHYECKOTr0 KPUMHHAIH-
CTHUYECKOI'0 BO3/EHUCTBUS BXOJAT U HEKOTOPHIE YUaCTHUKH IIPOLIECCa PacCileOBaHUs, B YACTHOCTH,
OOBHUHSIEMBII, B aJipeCc KOTOPOrO 4Yallleé BCEr0 HAaMpaBJIEHO WHIUBUAYAIbHOE MPOQPHIAKTUYECKOE
Bo3zeilicTBue. CrenoBaTenbHO, B IJIAHE U3YYCHHS JHMYHOCTH HEOOXOAMMO BBIACIHTH U TPETHIO
TPYyMIy: CBEACHUS O JIMYHOCTHU, UMEIOIIHNE MPOQUIAKTUIECKOE 3HAUCHUE.

Kakue ke 1aHHbIE 0 JINYHOCTU IPECTYIHUKA MOTYT UMETh 10KA3aTeIbCTBEHHOE 3HaUEHUE?

B GonpmmHCTBE ciiy4aeB y4eHble—KPUMHHAIUCTBI, OTBEYAsi Ha 3TOT BOMPOC, HA3bIBAIOT CO-
UabHO-AeMorpaduueckue, GU3NIecKre, MCUX0IOTHIECKUE, OMOJIOTHYECKHE U IPyTue OCOOCHHO-
CTH M CBOMCTBA JIMYHOCTH, KOTOPBIE OTPA3WIUCh B MaTEepPHAbHON OOCTaHOBKE (MaTepHallbHbIE) U
CO3HaHMM JIt0JIel (M1eanbHble) U OKa3alld CYLIECTBEHHOE BIMSHUE HA XapaKTep npectyiuienus. Pasz-
JIMYHBIM CBOMCTBAM JIMYHOCTU IPUHAJICKUT HEOJMHAKOBAS POJIb B MPECTYIHOM IMOBeAeHUH. Tak,
HaBbIKU U YMEHHUS MOTYT CYIIECTBEHHO BIHUATH Ha BBIOOp TOTO MM MHOIO 00BbEKTa (IIpeaMeTa) rnpe-
CTYITHOTO MOCSTAaTeIbCTBA, TOTO MM HMHOTO CIOCO0A COBEPIICHUS U COKPBITHS MPECTYIUICHHM.
BonbIIMHCTBO KPUMHHAIMCTOB I0JIAraloT, YTO Y€M TECHEE CBSI3b MPECTYIIHUKA C MPEIMETOM IIpe-
CTYIHOI'0 MOCATaTeIbCTBA, TEM CJIOKHEE U U30LIPEHHEE, KaK MPAaBUJIO, IEUCTBUS 11O COBEPILICHUIO U
COKPBITHIO NpecTyrieHuil. IMEHHO N03TOMY B KPUMHUHOJOTMU M KPUMHMHAJIUCTHKE JaBHO IpeJ-
MIPUHUMAIOTCS MOMBITKH CO3/IaHUSI TUIIOJIOTUY IPECTYITHUKA 10 OTAEIIbHBIM BUJIaM MPECTYILICHUM.

U 31ech yMECTHO CKa3zaTh O Mpo0iieMe NOCTPOCHHUS MICUXOIOITHYECKOro MOPTPETa, KOTOPbIi
SBJIAETCS YaCTHBIM CIIy4aeM NPUMEHEHMSI CUTYallMOHHOTO MOJIEIMPOBAHMs B PACCIEIOBAHUU IIpe-
CTYIUIEHHH OTAENBbHOro BUJa. Kak M3BECTHO, OCHOBHOM LIENIBIO UCIIOIB30BAHUS IICUXOJIOTMYECKOTO
NopTpeTa SIBIISETCS CTPEMIICHNE KPUMHUHAINCTA «CY3UTh KPYT 110/103pEBaeMbIX U JAaTh Oosiee YeTKOe
HampaBJieHue paccienoBaHus». CUTyallnOHHOE MOJETMPOBAaHNE JTMYHOCTH OpraHu3aropa (pUHaHCH-
POBaHUS TEPPOPUCTHUECKON AEATENbHOCTH, Ha HAIll B3IV, HAMPSIMYIO CBSI3aHO ¢ MpoOiaeMoil TH-
MIOJIOTUM TIPECTYNHUKOB U UX MCUXOJOTHYECKUM NpoduimpoBanreM. OOpaTUMCsl K Hay4HbIM JIaH-
HBIM, HAKOIUIEHHBIM M 00pa00TaHHBIM 32 JIBa CTOJIETUS FOPUIMUYECKON HAYKOM 110 3TOMY BOIIPOCY.

Ve J0CTaTOYHO /1aBHO HE TOJIBKO B KPUMHUHOJIOTHUHU, HO U B KPUMHHAJIMCTUKE CYILIECTBYIOT
MIOTBITKHA CO3JAaHUS TUIIOJOTUU MPECTYITHUKA IO OTAEIbHBIM BUIAM INpecTyruieHuid. 1 ato He ciy-
YaifHO: JTUYHOCTh PACXUTHUTENS HE MOXKET HE OTJIMYAThCS OT JIMYHOCTU YOMMIBI WJIM HAaCUJIbHHKA.
B kpumHHanucTuke 3Ta npodiaemMa Hallja OTpakeHUE B MOMBITKE CO3/1aHUsI pO3BICKHOM MOJIeNH, KO-
TOpasi COCTOUT W3 MPU3HAKOB, UMEIOLIUX CHUCTEMOOOpa3ymollee 3HaueHue. Po3bICKHast MOJeNb 1Mo-
Jy4uJia COOTBETCTBEHHO U CBOE Ha3BaHMUE — «IPO(UIIb PECTYITHUKAY.

Tepmun «apoduiib NpecTynHUKa» BHaudaue NpuMeHsics kpuMuHanuctamu OBP s onuca-
HUsI 0COOEHHOCTEH M crenuduueckux aetaneil NeMcTBUM («MHIUBHyaTbHOTO TOPSAIKa») MpPU CO-
BepILIEHUH mnpecTyrieHui. CrennanucTsl, 3aHUMAIOIIMECs] PAaCcCIeIOBAaHUEM TAaKHUX IPECTYIJICHUH,
KaK M3HACWJIOBaHUE M YOWHCTBO, MOKA3aJid, YTO MOXHO JeNaTh BBIBOJ 00 00paze KHU3HH, KpUMH-
HaJIbHBIX OCOOEHHOCTSIX U MECTE MOCTOSHHOIO MPOXKUBAHUS «CEPUUHOTO MPECTYNHUKa» HAa OCHOBa-
HUM JTAHHBIX, CBUJICTEIbCTBYIOUIMX O TOM, I'Jle, KOrJja U KaKk ObUIM COBEpIIEHbl UMU MPECTYIJICHUSI.
Hecmotpst Ha TO, 4TO 3TH BBIBOJBI JI€TAINCH HA OCHOBE JaHHbBIX, MOJyuyeHHBIX areHTamu ObP mpu
pacciieJoOBaHMM MHOTHX ITPECTYIUIEHNH, @ TAKXKE U3 CIEIMAIBbHBIX HHTEPBbIO OCYKIEHHBIX 3a TaKO-
ro poja MPEecTYIUICHHs,, OHU BBITEKAIU W3 JACTYKTUBHBIX 3aKIIOYEHUH, TO €CTh OCHOBBIBAINCH Ha
3aKoHaX (OpMaIbHON JIOTUKH.
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OmnbiT KakaoHeBHOU MTpakTHKU @BP mocreneHHo chopMUpoBa KOHIEIIIUIO TaK Ha3bIBACMOMN
«BHYTPEHHEH JIOTHKH MPECTYIUIEHUs». E€ MPpUHIUIBI MOKHO ITPOMJLUIIOCTPUPOBATh, HAIIPUMEp, Ipea-
MOJIOKEHHUEM, YTO XOpOUIO pa3pabOTaHHOE M OPraHU30BAHHOE MPECTYIUIEHHE COBEPILACTCS JIULIOM,
KOTOpPOMY BOOOIIE CBOWCTBEHHO TIIATEILHO TUIAHUPOBATh M (HOPMHUPOBATH CBOIO KU3HB [9, c. 84].
JlaHHOE MOJI0XKEHHE 0COOEHHO JOJIKHO OBITh YUTEHO B ICUXOJOTHYECKOM MOPTPETE OpraHu3aTopa
(buHaHCHPOBAHMS TEPPOPHU3MA, KOTOPHIM, O€3YCIIOBHO, HE CTAHOBSTCS CIy4dailHbIe JIOAU U B MOBE-
JICHUH KOTOPOTO MOYKHO MPOCIEIUTH ONpeeSieHHbIe IICUXO0IOTHYECKUE 3aKOHOMEPHOCTH, 00ycIaB-
JIMBAIOIIME CTAaTyC JUJepa JaHHOW MPECTynHOM rpynnupoBkH. K coxaneHuro, B OTE€UECTBEHHOU
KPUMUHAIHUCTUKE MMO00HbIE OMBITHI CO3/IaHUS ICUXOJIOTUYECKUX MPOQHIIei TPOBOAUIUCH TOIBKO B
OTHOIICHUU CEPUIHBIX CEKCYaJbHBIX YOUNIl. DTa MOMbITKA OblJIa MPEANPHHATA HA OCHOBE U3yYCHHS
JAHHBIX, UMCIOIIMXCS B TocynapcTBeHHOM HaydHoM 1ieHTpe (I'HILI) conmanbHol 1 cyneOHOH TcH-
xuarpun uM. B.I1. CepOckoro. MccnenoBanue NocTpoeHO Ha aHAIM3€ MaTepHajoB UCTOPUi 0oJe3-
HU JIUI], KOTOpbIe OOBUHSUIUCH B COBEPLICHUH CEPUMHBIX CEKCYAIbHbIX YOUNCTB U MPOXOIUIN KOM-
IUIEKCHYIO TICUXOJIOro-Ticuxuarpuueckyro skcreptu3y B ['HII Ha npoTsokeHuu nocnenHux 25 Jjer.
bruta pazpabortana ankera, KoTopas BkItodana 196 BompocoB 1 ObUTa HalleJIeHa Ha MOJTYYeHHE Tep-
coHorpadudeckoin (memorpaduueckoit), OnorpaduIecKo, MCUXOJOTHICCKOH, CEKCOJIOTHYECKOM,
KPUMUHAIUCTUYECKOM, BUKTUMOJIOTMUECKON U MICUXOJIOTUYECKON HH(OPMALIUH.

[ToHsATHO, YTO 3TU NOITYYEHHbIE JaHHbIE U pa3pabOTaHHbIE METOJIUKN HE MOTYT OBbITh IIPUMEHE-
HBI K JIMYHOCTH OpraHu3aropa (MHAHCHPOBAHHS TEPPOPUCTUUECKON NESTEIHHOCTH, HE OTBEYAIOIIeH
TJIABHOMY CHCTEMOOOPa3yIOIIeMy MIPU3HAKY, JIEKAIIEMy B OCHOBE 3TUX METOIMK — CEPUHHOCTH COBEp-
IIEHHBIX MpecTyIuieHNH. IMEHHO OTCYTCTBHE 3TOTO MpU3HAKA U 3aTPYAHSET UCIOIb30BaHUE MpH Qop-
MHUPOBAHUM TMOPTPETa OPraHU3aTOpa TAK HA3bIBAEMYIO «OCHOBOIOJIATAIOUIYIO (KaHOHUYECKYIO) KOp-
pekuutoy». CyTh 3TOM NPOLETyphl COCTOUT B aHAJIU3€ CBS3U MEXKIY ABYMs IPYIIIaMHU [IEPEMEHHBIX Be-
JUYMH. [pyrumu ciioBaMu, 3TO MOIBITKA BBIBEIEHHS CIIOXKHBIX PErpecCHBHBIX YPaBHEHUH, KOTOpBIE
COZIEpIKaT psijl MEPEMEHHBIX KPUTEPUEB, a TAKXKE OMPEIeTIEHHOE YHCIIO MPOrHOCTUYECKUX MePEMEHHBIX
BennurH. Ha o1HO# cTOpoHE 3TOro ypaBHEHUS! HaXOATCd HEOOXOAUMBIE JUIsl Cle/joBaTesel nepeMeH-
HbI€ BEJIMYMHBI, U3BJI€UEHHbIE U3 MH(OPMAIIMHU O TPECTYIUICHUH, Ha JPYroil — XapakTepHble OCOOEHHO-
CTHU MPECTYIHUKA, UMEIOLIHE TOMCKOBYIO LIEHHOCTb.

Tak, ecnn Al..n o3HadaeT AEHCTBUE NMPECTYIHUKA (BKJIKOYasl, HAIIPUMEpP, BPEMsI, MECTO U
BbIOOp moTtepnenuiero), a Cl...m o3HayaeT 0COOEHHOCTU MPECTYIHUKA, TO BO3HUKAET SMIIMpHUUE-
CKHUil Bompoc 00 yCTaHOBJIEHUHU BecoBbIX oTHoueHni Mexay F1...] u K1...m B ypaBHeHuu cienyto-
1Iero BHUJA:

F1Al+...+FnAn = K1C1+..4KmCm [11, c. 18].

BrionHe oueBuaHO, uTo cBA3b Mexay QynkuusmMu Fl1 m K1 mpsimo mpomopiimonansHa, TO
€CTh YBEIMUYEHUE MHPOPMAIIMOHHBIX JaHHBIX O BPEMEHH, MECTE M, HAlpUMeEp, MpeIMeTe NpecTy-
HOT'O MOCSTaTeIbCTBA B UCIIPABUTENBHBIX YUPEKICHUAX BEAECT K YBEIMUYCHHUIO JAHHBIX O XapakTep-
HBIX OCOOEHHOCTSIX MPECTYITHHKA.

B psiny npusHakoB, KOTOpble MOTYT OBITH MOJIOKEHBI B OCHOBY ICHUXOJIOTHYECKOT0 POQHIIs
OpraHmsaTopa MpecTymHOro cooOIIecTBa, OTHOCSATCS TaK Ha3blBa€MbIE JIMYHOCTHBIE pa3nuuus. Mc-
CJIEZIOBAHMSI 3TOTO IUIaHA CTPOSATCS HAa CPAaBHUTEILHOM aHAU3e 0COOEHHOCTEW Jro/IeH, COBEpIINB-
IIMX pa3Hble MPECTYIUIEHHUs. ABTOPHI TAKOTO POJia UCCIIEOBAHUM CKIIOHHBI CUMTATh, YTO UMEETCS
Kakasg-To 0cobas MpUYHMHA, TOJKAIOIIAs YeIOBeKa Ha MyTh COBEPIIEHUS 0cO0Oro BHIA MpecTyIie-
Huil. Pa6otsl ['.1O. AizeHnka, BCKpbIBaole JTUYHOCTHBIE PA3IUUMsI MEXY OCOOBIMU TUIIAMU TIpe-
CTYIHHMKOB, BO3MOKHO, SIBJIIIOTCSI HauOoJiee TUIMMYHBIMH JJISi 9TOTO HANPABJICHUS HUCCIIEIOBAaHUM.
[IpumeHeHne pe3yabTaTOB 3TUX padOT Ha MPAKTHUKE CTAIKUBAETCS C HEPa3peIMbIMU MPOOIeMaMH.
Tem He MeHee, TpyAHO HE COTTACUTHCS, YTO JINYHOCTh MHAMBH/IA TaK WM MHAUE HE OTpa)kacTcs B
criocobe coBepiieHus npecrymienud. [Ipo0nema 3akimoyaercs JUIIb B TOM, YTOOBI HIEHTUDHUIIUPO-
BaTh «peaibHbIe» NnepeMeHHble A n C, IEHCTBUTEIBHO UMEIOLIME MPSMYIO CBS3b C JIMYHOCTHBIMU
0COOEHHOCTSIMH MPECTYITHUKA.
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Kak noka3plBaroT UCCII€0BAHHUS, [10 CPABHEHHUIO C IPYTMMU IPECTYIHUKAMH, OPraHU3aToPhbl
(buHAaHCUPOBaHUS TEPPOPUCTUYECKON NEATEIHLHOCTH SBIAIOTCS OOsiee alalnTUPOBAHHBIMH, T.€. 0O-
Jiee MPUCTIOCOOIEHHBIMU K PA3JIMYHBIM COIMAIBHBIM CUTYAIIUSIM U UX W3MEHEHHSM: JIy4llle OpUEH-
TUPYIOTCS B COLIMAJIbHBIX HOPMAax M TpeOOBaHUSIX, 0OCOOCHHO B CBOEH coluanbHOM cpeae. Bo MHo-
TOM TaKOW BBICOKOU CTETICHH aJalTUBHOCTH MPECTYITHUKOB CIIOCOOCTBYET nciaamckuit pakrop. Mc-
JlaM SIBJISIETCSL HE TOJIbKO MHpOBOIM aBpaaMHUECKOW PeJIMTuel, HO U CPaBHUTEIBHO MOJIOJOM LIUBU-
JU3AIMOHHON KYJIBTYpOM, oObeauHstome ceroans 1,5 mapa denmoBek Ha 3emiie. YueHbIe-
UCJIaMOBE/bl, BO MHOTOM, OOBSCHSIOT paguKaau3M coBpeMeHHoro Mcmama «OoNe3HSIMH pOCTay
9TON caMoil «mMosoaoi» MupoBoil penuruu, Bo3pact kotopoit 1,5 Teic. net. Yaie Bcero, opraHusa-
TopaM (PMHAHCUPOBAHMS HE CBOMCTBEHHBI TaKHWE€ YEPThI, KAK arpeCCUBHOCThH MOBEACHHUS, KOTOPbIE
OTMEYAIOTCSl Y HACUJIbCTBEHHBIX IPECTYIHUKOB. be3yClOBHO, y TakMX JIML OTMEYAeTCs BBICOKHM
YpOBEHb MHTEJIEKTa, OHU 00JIaAal0T JOCTATOYHO XOPOIIUMHU IKOHOMUYECKUMU 3HAHUSMU U 3HAHH-
MU B 00JIaCTH (PMHAHCOBOH JeSITeIBHOCTH. JIMIepckoe mojJoKeHne B MPECTYTHON IpyIie OpraHu-
3aTOpoB (PMHAHCHUPOBAHUS TEPPOPUCTUUYECKON JESITENHHOCTH BO MHOTOM CIOCOOCTBYET TiyOoKas
Bepa B Aiutaxa u xopouiee 3Hanue Kopana.

[To mMuenuto B.M. BrikoBa, ¢ KOTOPBIM MOXKHO COTJIACUTBHCS, LIEHTpPaIbHOE 3BEHO (A) B
OIIC — »st0 npectynHas AesTenbHOCTb Tpynbl. [lepBas sinepHas ctpara (b) — 3T0 OTHOIIEHHE Kax-
JIOTO 4JieHa MPECTYITHOM TPYIIIBI K ee MPECTYMHOU AesTensHocTH. BTopas crpara (B) — aTo xapak-
TEPUCTUKA MEXIJIMYHOCTHBIX OTHOIIEHUMN, OMOCPEICTBOBAHHBIX COJIEPKAHUEM IPECTYIMHOU Jies-
TenbHOCTH rpynmbl. [ToBepxHOCTHBIH cioil (I') — 3TO MEeXIIMYHOCTHBIE OTHOIICHUS MEXKAY YICHAMU
TPYIIbI, OCHOBAaHHBIE HA JIMYHBIX SMOIMOHANBHBIX CBS3SX W BBIOOpa, HE CBSA3aHHBIC HENOCPE.-
CTBEHHO C CaMOM NMPECTYIHOM 1eATeNbHOCThIO rpynisl [1, c. 58].

[Tocnennuii, Tak Ha3bIBAEMbIM MOBEPXHOCTHBIM CJIOM, HAa HAII B3IV, OYEHBb XOPOILIO MPO-
aHaJIM3UpOBala B CBOEM JAMCCEPTALIMOHHOM HCCIEIOBAHUU «JIMYHOCThH JKEHIIMHBI B MEXaHU3ME
MIPECTYIUIEHUS U €€ 3HAaYeHHE JJI1 KPUMHUHAINCTUUYECKON METOAMKHU PacCiIeIOBaHUs MPECTYIICHUS
otaensHoro Buga» JL.IO. Kuprommuna [10, c. 97]. Tak, uccinenys resaepHble 0cOOEHHOCTH MPECTyI-
HOU nesrenbHOCTH OaH[bl, opranu3oBaHHol B 2000 rony Ha Anrae Hekoel rpaxaaHkoi CkochIp-
ckoi, JL.FO. Kuprommna oOpaTwia BHHUMaHHE Ha CTapble, BCEM XOPOIIO M3BECTHbIE, HO IO-
MIPEKHEMY, TOCTaTOUHO Ha/leXkHbIE U A3P(PEKTUBHBIE METO/IbI YIIPABIEHUS, IPUMEHSEMBIE €10 B 3TOM
OpPraHU30BaHHOM IIPECTYIHOM COOOIECTBE, HABOAMBILEM Y)Kac Ha BOAUTEINEH-1albHOOOMIIIMKOB B
TE€YEHHE MHOTHUX JIET Ha BCEW TeppUTOpHM AJjTaiickoro kpas. B momumHeHMM y 3TON >KEHUIUMHBI-
rinaBaps Obu1o 29 MyXYMH — «OTIETHIX» YOUHI u rpaduteneil. [lepuoauueckn MeHss TI0OOOBHUKOB
u ¢paBopuToB, rp.CKOCBIpCKasi TOCTATOYHO YMEIO MaHUMYJIMpPOBaJIa WiEHAMU CBOeW OaH[bl, Tpa-
MOTHO PAaCIpENEsas POJIM B IPOBOJUMBIX MPECTYIHBIX aKLHUAX, 10JIFOE€ BPEMs], OCTaBasCh HENOCS-
raeMol Jjs MpaBOOXPAHUTEIbHBIX OpraHoB. OHA aKTHUBHO PYKOBOJWJIA MOUCKOM U XpaHEHHEM
OpYyXHsl 1 OOEeTIpUNacoB, U3TOTOBJIEHUEM MacOK, pacipe/elsia 00s13aHHOCTH U POJIM MEXIY y4acT-
HUKaMH OaHJibl, oOecrieurBaia CObIT U JIEeK MOXUIIEHHOTO UMYIIECTBA, MOIbICKMBAIa MECTa €ro
xpaHeHus. [Ipu coBeplieHMM MHOTOYMCICHHBIX pa300MHBIX HamaJeHWi OHa BCErja OCTaBalach B
aBTOMOOMIIe, omacasich OBITh OMO3HAHHOW KeM-n0o0. Bcero mpectymHoi rpynmoil moj pyKoBOJI-
cTBOM Ip. CKOCBIpCKOH ObLIO coBepIIeHO 34 pa300iHbIX HaMa CHUH.

B stom xe HayunoMm ucciegoBanuu JI.FO. Kuprommnaa oTMeTniia u 4pe3BbIYailHyIO arpec-
CHUBHOCTb >KEHUIUH-TIPECTYITHUL], HUCKOJIbKO HE YCTYMAOIIYI0, & MHOIIa U HAMHOI'O IPEBOCXOs-
LIYI0 MYXKCKyH0 arpeccuto. Ta ke rp. CKOChIpCKasi MHOTIa CBOEH >KECTOKOCTBIO IOpakana J1axe
«BUJABIIUX BUJBDY MYXXUHH — YICHOB OaHbI, KOT/Ia cama JIMYHO, HUCKOJIBKO He Ope3rys MpH 3TOM,
oTpy0asia MmajbIlbl TOJBKO YTO YOUTHIM JAIbHOOOWIIMKAM, YTOOBI CHSTh 30JI0ThIE KOJIbIA U TTEPCTHU
C elle HeocThIBIIMX TpymoB [10, c. 99].

B pamkax Hamero ucciaenoBaHusi 0coObIi HHTEpeC npeactapiser Tunoiorus juaepos OI1C,
naHHas B cBoe Bpems B.M. boikoBeiM. OH mpeniaraer kiaccu(pUIMPOBATh JIUAEPOB MPECTYITHOTO
COOOIIECTBA HA CJIEYIONINE TICUXOTHIIBI:
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1. JIlunep — BMOXHOBUTEIb: aBTOPUTAPHBINA YHUBEPCATIbHbIN;

2. JIunep — BAOXHOBUTEIb: aBTOPUTAPHBIN CUTYaTHBHBIN;

3. Jlunep — opranuszarop: 1eMOKpPATUYHbIA YHUBEPCAIbHBIN;

4. Jlunep — opranuzaTop: A€MOKPATUUYHbIA CUTYaTHUBHBIH;

5. Jlunep — opranuszaTop: CMEIIaHHbIA YHUBEPCATbHbIN;

6. JIugep — opraHu3aTop: CMEIIaHHbIA CUTYyaTUBHBIH [1, c. 141].

Jaxxe Oernoro, MOBEPXHOCTHOIO B3IJISIa Ha THUIIOJOTHIO IMPECTYIMHUKOB, MPETIOKEHHYIO
B.M. BBIKOBBIM, OCTaTOYHO, YTOOBI MOHATH: B Ka4ecTBE KiaccH(HKaTopa /Uil CBOSH HAYYIHOU CH-
CTEMBI aBTOP UCIOJIB30BaJl KpUMUHAJIbHYIO CUTYyaluto. [10 cyTH, Mbl ©MEEM JI€10 ¢ OJTHOM U3 NEPBBIX,
B LIEJIOM YJIQYHOM, MOMBITOK MCHXOJIOTUYECKOr0 MPO(PHUIMPOBAHHS MPECTYIMHUKOB, MPEIIPHHATHIX
€lIe B COBETCKON KPUMUHAIIMCTUKE, C UCIIOIb30BAHUEM METO/Ia CUTYAIl[MOHHOTO aHayu3a [6, c. 23].

A Tenepp ¢ MOMOIIBIO METO/la CUTYallMOHHOTO MOJEIMPOBAHUS IOIbBITAEMCS IOCTPOUTH
MICUXOJOTMYECKHUI TOPTPET COBPEMEHHOI0 OpraHu3aTopa (pMHaHCHPOBAHUS TEPPOPUCTHUECKON Je-
aTeabHOCTU B Poccuu, BBISIBUB MPU ATOM TUIIMYHBIE 3HJIOT€HHBIE U SK30T€HHbIE CBOICTBA JINYHOCTH
MPECTYNHUKA, TTO3BOJISIIOLIME B MOJHOM Mepe OCYLIECTBUTh HAYYHYIO 3KCTpanojsiuui. B kauectse
npUMepa MpeACTaBIsieM NCHXOJOTHYecKre Mpodmim AByX Hauboliee SpKUX MpeCTaBUTENeH opra-
HU3aTOPOB (DMHAHCHPOBAHUS TEPPOPUCTUUCCKON nesTenbHoCTH [4, ¢. 17].

C TOYKM 3peHHs] CUTYAallMOHHOI'O MOJEIUPOBAaHUS OCOOBI MHTEpEC, HAa Hall B3IJISA, Mpea-
CTaBJIET JIMYHOCTDH IJ1aBaps ceBepokaBKazckoro Oanamoanoinbs Canna bBypsaTckoro, KOTOphIi, Kak
U3BECTHO, «IIPEYyCIIeN» HE TOJIBKO B OPraHU3al[MM PE30OHAHCHBIX TEPPOPUCTHUECKUX AKTOB, HO TaK-
e 1 (pUuHaHCHpPOBaHUU BaxxaOUTCcKoi nestenbHocTH Ha CeBepHoM KaBkase.

[Tcuxonorunueckuit moprper Cauna bypsitckoro:

Caun bypsarckuii (Anexcanap Anekcanaposud TuxomupoB) poawics 10 despans 1982 roga
B roposae Ynan-Y1» bypsrckoit ACCP. BypsaTt no marepu, pycckuid nmo oty TUXOMUPOB MHOTHE
r'OJIbl BOCITUTHIBAJICS OTUMMOM-UEUEHIIEM. B 1IKoIe yuusics mocpeCTBEHHO, ObLT OOBIYHBIM U J1aXKe
He3aMeTHBIM pedeHKoM. Co B3pOCIBIMU U YUUTEISIMU Bel ceOs MpeAebHO BEXINBO. B moapocTko-
BOM BO3PaCTe HECKOJIBKO JIET MPOYYHJIICS B OyanucTckoM jaanane. B 15 ner npunsut Mcnam u B3sn
ums Canpa. B mocnenyromue rojapl Mpolien yCHEIIHOe OO0y4eHHE B MCIAMCKHX YHHUBEPCHUTETax
Erunra n Kyseiita. [Toceman 1ekuun U3BeCTHBIX YUEHBbIX IIelxoB MaxMyna Mucpu u Myxammana
KOcpu. U3BecteH cBOeN HCKIIOYUTENBbHOM pPEIUTHO3HOCTHIO W MpUIeKaHHEeM B yuebe. 3Han
Hau3ycTh 40 xanucoB Ha apaOckoM si3bike. [lonroe Bpemst pabotan B opraHuzauuu «Jlap ym-
Axpam». TeCHO COTpyIHUYAI C PEIUTHO3HBIM U3/IaTEICTBOM «Y MMay.

B nauane 2008 roga Caua mosydusi BUI€ONUCHhMO M3 YeuHH OT M3BECTHOIO apabCKOro Imo-
JEBOro KomMaHaupa MyxaHHaJa U pemaeT NPUCOCIUHUTHCS K CEBEPOKABKA3CKOMY BOOPYKEHHOMY
oananoanonsio. B 2009 rony Caun taiino npuOsiBaeT B Yeunto. OH oT/Ia)KMBaeT KaHaIbl (PUHAHCH-
POBaHUS TEPPOPUCTUUYECKOHN J1EATENBHOCTH, UCTIONb3YSl CBOM OOLIMPHBIE CBSI3U C OYpATCKUMHU OHU3-
HecmeHamu. Taxke CauJ HNpUIYyMBIBAeT JTOCTATOYHO XUTPOYMHBIE CXEMbl OOJOXKEHHUS MOJAATIMHU
6uznecmenoB CeepHoro Kaskaza. [TapannensHo 3aHMMAaeTCsl HOArOTOBKOM IIaXHJI0B U U3rOTOBJIE-
HUEM TO0SCOB «CMEPTHUKOB.

17 aBrycra 2009 roga Cang Bypsarckuil opraHn3oBai M JINYHO y4acTBOBaJ TEPPOPUCTHUE-
ckoM akTe B Haspanu. ABTOMOOWIH CO B3pbIBUATKOM mpoTapanmi Bopota 'OBJl u B3opBasics Ha
TEpPUTOPUU OTAeNa MIuIMLIKU. B pe3ynbrare B3pbiBa MoniHOCThIO OT 400 10 1000 Kr B TpOTUIIOBOM
SKBHUBAJIEHTE MOTHOIU 25 COTpyAHUKOB MUIUIMH, 260 yenoBek ObuM paHeHbl. 3naHue Haspanos-
ckoro ['OB/I B pe3ynbraTe TepakTa ObLIO MOJHOCTBIO pa3pyiieHo. 2 mapta 2010 rona Caug bypst-
CKUii ObLT YOUT B pe3yibTaTe MPOBENIECHHOM crienonepanuu B Marymeruu.

I[To ouenkam cnenumanucToB, Canny ObUIM MPHUCYIIN TaKHE MOBEICHUECKUE YEPThl XapaKTe-
pa, Kak, ype3BbluaiiHas COOPaHHOCTh, PAaCUETIMBOCTb, OHWKEHHBIH YPOBEHb 3MOIIMOHAIBHOCTH,
YMEHHE CIIyIaTh co0eceIHNKa, MOTUEPKHYTAsT XOJOJHOCTh U YacTO «JIEJIaHHOE» CIIOKOMCTBUE MPH
MPUHITUA OTBETCTBEHHBIX PELIEHUI, a3MaTCKoe YMEHHUE U3JIaraTh MPOCTHIE MBICIU C MOAYEPKHYTO
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BaXHBIM M BECbMa 3HAUMUTEJIBHBIM BUJOM. B KadecTBe uepThl Xapakrepa Obljla OTMEUYEHA TaKXKe H
XOJIOAHAsA, PACYETIINBAs JKECTOKOCTh. SIBISSACH OPTOAOKCAIBHBIM canadutoM, Cauj oTHaBan NpuKa-
3Bl Ha ycTpaHeHue Ka(upoB — Bparos Mciaama npakTHYECKH HE 3a1yMbIBasCh.

IIcuxonorudeckue cpoiictBa JuyHOCTU. Ilo Tmmy xapakrtepa Cauz sBISICS MHTPOBEPTOM
MEJIAHXOJINYECKOr0 CKJIaaa. ToJIbKO B FOHOCTH Yy HEro MPOSIBUICS JOCTaTOYHO BBICOKHI ypOBEHBb
MHTEJUIEKTa NP OKOHYAHUU HUCIAMCKOTo yHHUBepcuTeTa. B npouecce o6yuenus B Erunre nposBui
He3aypsIHbIE MaTeMaTU4YeCKUe CIOCOOHOCTH. MIMen SApKyro MpeArnpHHUMATENbCKYIO KUIIKY, KOTO-
past no3zeosiniia emy B 2009 roay oTinaguTh pUHAHCUPOBAHKUE BCETO CEBEPOKABKA3CKOro OaHIOAIO-
apsi. OH npuayMan BeECbMa OPUTMHAIBHYIO CXEMY OTMBIBAHMS HEJIETANbHBIX JI0XOJ0B OT HAPKOTH-
KOB U OPYXXHs, UCHOJB3Ys 0((PIIOpHBIE KOMIIAHUU B MYCYJIBMAaHCKUX CTpaHax, OpULUAIBHO UCIIO-
BeAyIOMMX Baxxabusm (camadusm). Caug Bcerga OTIMYAICS AOCTATOYHO BBICOKMM YPOBHEM IICH-
XMUYECKOW aJlalTalluy, NO3BOJISIOIINM IPUHUMATh €My, Kak JIAepy, HE0OX0AUMBIE BOJIEBbIE pelle-
HUS B UpE3BBIYANHBIX cuTyanusx. Takke obmanan O0NbIION 1eIeyCTPEeMIIEHHOCTBIO, PEIIUTEIbHO-
CTbI0, HACTOMYHUBOCTBIO, BBIIIEPIKKONW U CaMOCTOSITEIBHOCTBIO IIPU NMIPUHATUM BAKHBIX CTpaTeruye-
CKUX M TAKTUYECKUX PEIICHUN B JAESITEIbHOCTU OaHIIOAIOIIbS.

C ToukM 3peHHus MOKa3areleld dKCTPaBEPCUU U HEMpOTU3Ma MO AN3EHKY: IO OLEHKaM CIIe-
nuanuctoB, CanJy Ipu KU3HU HE OTIMYAICA OCOOOW OOLIMTENBHOCTBHIO, KaK M BCE SMUJIEHTHKH,
CKJIOHHBIE K HHTpOBepcHU U ayTu3My. Co CIIOB OYEBUALEB, JUIMTENbHOE OOIIEHUE C «OpaThsIMHU 110
BEpe», 4pe3BbIUaliHO yraHetano u yromisuio Campga. JToMy OOIICHHIO OH BCETAa MPEINOYHTA
YEIMHEHUE U MOJIUTBBI.

C ToukM 3peHHs akIeHTyaluu xapakrepa mo cucreme [1.b. 'anHymkuHa U Ha OCHOBaHUU
umeromuxcsd  JaHHbIX  Caup, 0€3yclOBHO, SIBJSUICS — SMUJIENTOMIOM — KOHCTUTYLHMOHAIbHO-
JIETIPECCUBHOTO TUIIA. B TeueHne Bcelt ero HeoNToi )KU3HU y HEero ObUIo 3a(hMKCHPOBAHO HECKOIb-
KO MPHUCTYNOB 3MWIENCUU. byaydun aOGCONIOTHBIM 3MMUJIENTOMIOM, OH IOYTH BCErJa HaXOIWJICS B
MpayHOM PAaCIIOJIOKEHUU J1yXa, ObLI KpailHE OCTOPOKEH 10 OTHOLICHHUIO KO BCEMY HE3HAKOMOMY;
IIPUBEPKEH K CTPOTUM IPABHJIAM, aKKYpPaTHOCTH M NOpsAAKy. OUeBUIHO, HIMEHHO OTCIOJA €r0 MC-
KJIFOUUTENIbHOE TpUjiekaHue B yuede, KoTopas M03BOJIHIA JOOUTHCS €My TaKUX YCIEXOB B M3yye-
Huu KopaHa u craTh 6€3yclOBHBIM JIMJepoM BaxxabuTckoro asrkeHust Ha CesepHoM Kagkasze. W3-
BecTHBIN nmyoauuct ['eiinap J[>kemanb, HEOTHOKPATHO BbIpaXaBIIM CBOM CUMIIATHH TEPPOPUCTaM,
Ha3BaJl TMXOMHUPOBa «...CHMBOJIOM HOBOTO IIOKOJIEHHS B 3IIONEE KaBKa3CKOW BOIHBI, B JKHUJIaX KO-
TOPOrO TEUET pyccKas U OypsaTcKast KpOBbY.

s HamOosiee MOJHOTO MPEACTaBICHUS JMYHOCTH NMPECTYIHUKOB OCYIIECTBISAIOUINX (U-
HAaHCUPOBAaHUE TEPPOpPU3MA CIEAYET PACCMOTPETh IMCUXOJOTUYECKHIM MOPTPET APYroro TeppopHu-
cta — Camepa Canex ac-Cyseitnema (XatTa0a).

[To gaHHBIM POCCHUUCKHUX CHEICIyX0 Hanbojee yCHemHbM (UHAHCUCTOM TEpPOpPUCTUYE-
ckoii aearenbHOcTH Ha Tepputopuu CeepHoro KaBkasza 6bu1 Camep Canex ac-Cyseiinem, u3BecT-
HBIN Kak mosieBor komaHaup B Yeune Xarrtad. Xarrad ObUT HOpIaHCKUM eBpeeM 1o matepu. OH po-
muicst 14 anpens 1969 roga na tepputopun Caynockoir Apasuu. Ero orer Obl1 cTapedimHoi Ko-
4eBOro OEYMHCKOTO IUIEMEHH, KOTopoe KoueBasjo Ha rpanune CaynoBckoil ApaBuu u Mopaanun.
C nerctBa Xarrab OTJIMYAJICS OCTPHIM YMOM U TBOPUYECKHUM BooOpakeHueM. O4eHb JIHOOUI JuIe-
neiicrBo. merorest paxTsl, yTo XaTTad B AETCTBE yCTpauBaj JOMAIIHHE TeaTpalbHbIe IOCTaHOBKH,
4eM pa3BJIeKajl CBOUX POJICTBEHHUKOB.

B 1987 romy pommbie oTmpapmsitor Xarraba Ha yue6y B CIIA (r. Heio-Mopk). Omnako
O4YeHb CKOpO XarTad MOMajaeT B BaXXaOWUTCKYIO OpraHU3allMi0 apabOB-MUIPAHTOB, 3apakaeTcs
uaesmMu «canaduiisy, OpocaeT KoK U ye3KaeT Ha CBALIEHHYIO0 BOWHY «ra3aBaT» B AQraHucras.
B 1987 rony oH npuHsII ydacTue B aKTHMBHBIX 00€BBIX AeHcTBHsX noa J[xenanabanom u Kabymowm,
ObUT TSKENIO paHEH B KUBOT. B pe3ynbrare B3pbIiBa rpaHaThl OH MOTEPSUI HECKOJBKO IMAajbIEB Ha
obeux pykax, modTomy ero nposBaiu «OgHopykum apadomy». C 1995 mo 2002 rr. Xartab sBusics
OJIHUM M3 PYKOBOJIUTENEH BOOPYKEHHBIX (POPMUPOBAHUN cCaMOIIpOBO3riIameHHoW YeueHcko pec-
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nyonuku Muakepus Ha Tepputopun Poccutickoii deaepannun. AKTUBHO MPOMOBEAOBAN UJIEH «cajla-
Gbuiiss» U peTUrno3HON CBAIICHHONW BOWHBI («ra3aBary). SIBIsICS O€CCMEHHBIM TJIaBHBIM OyXTrajiTe-
POM U KacCHUpOM TE€PPOPUCTHYECKUX opraHuzauuii «Vcmamckas MexayHapoaHass MUPOTBOpYECKas
Opuraga» u «BpICIINIl BOSHHBI Ma/DKINCYIh LIypa OOBEIUHEHHBIX CHJ MoOJKaxenoB Kaskazay.
B pamkax Hactosiiero AuccepTallMOHHOTO HCCIEAOBaHUS OCOObIM MHTEpEC MPEACTaBIIeT UMEHHO
3Ta JesaTenbHOCTh XarTaba. MiMmenHo XaTttab opranuzoBai OecnepeboiitHoe 3apy0OexHoe (pUHAHCH-
pOBaHME 3aKYyIKH OOENpUNacoB U 00yCTPOWCTBA JIarepel Mo MOAroTOBKE OOEBUKOB U IIAXUIOB Ha
tepputopun Yeunu. U tonmpko nukBumanus Xarraba B pe3yibTaTe CHEIONEPAI[MH POCCHUCKHUX
cnencinyx6 20 mapta 2002 rosa, HaKOHEI-TO, OCTAHOBUJIO ATOT (PMHAHCOBBIN IMOTOK M3-3a PyOeKa.

[To Bepcum poccHiicKHX creucityx0, Xarra® sBISUICS «IBOMHBIM» areHTOM CHELCTYXO0
CIIA u Caynosckoii ApaBun. BepositHee Bcero, Xarrad Obu1 3aBepOoBan [IPY CIIA eme B 1987
rony. ITonaraem, umenno creucinyx0b1 CIIHA n CaynoBckoit ApaBUM SIBISUIUCH TJIABHBIMHM HCTOY-
HUKaMU (PMHAHCUPOBAHUSI TEPPOPUCTHUECKON JEeSTENbHOCTH MOJIEBBIX KOMAaHAUPOB HA TEPPUTOPUN
Yeunn. OTronocku GUHAHCOBOM JesATeIbHOCTH XarTada (IpaBaa, yKe He B TAKOM 00bEME), MbI 10
CHX MOp MOKeM HabmoaaTh Ha TeppuTopuu Jlarecrana u MHrymerun.

[To ouenkaMm crneuuanucToB, XaTTaly MPUCYIIM TAaKUE YEPThl XapakTepa, KaK, pacyeTiu-
BOCTb, IOHI)KEHHBII YPOBEHb AMOILIMOHAIBHOCTH, arpecCMBHOCTb, (paHAaTUYHAs PEIUTHO3HOCTH
B COUETAaHUM C JOBOJIBHO IparMaTU4HbIM CBETCKUM MbIIUIEHHEM. ['0BOpsSl O IMCHUXOJOTHYECKUX
CBOMCTBAxX JHMYHOCTH, CJIEAYeT JaTh XapaKTePUCTHKY IO TUMY Xapakrepa. Tak, Xarra® sBisuics
9KCTPABEPTOM XoOJiepHuecKoro ckiazna. OmHako, Aake MO TEM CKYIHBIM JaHHBIM, KOTOPBIMU Mbl
pacnosnaraeM, XartaOy Oblila CBOMCTBEHHA TaK Ha3blBaeMas «MO3aMYHas» aKLEHTYyallus XapakTepa.
To ecTb, BKpamieHue B aKLEHTYallMI0 TMIEpTUMa aKLEHTyalluu uctepoupHoro tuma. [lomaraem,
UMEHHO 3TUM (aKTOM OOBICHIETCS CKIIOHHOCTh XaTTada K KeCTOKUM TeaTpalbHbIM OCTAHOBKAM C
OTpE3aHUEM T'0JIOB POCCUMCKUM BOEHHOIUIEHHBIM. DKCIEpPTaMU MpPHU >KU3HHU y HEro ObUl OTMEYEH
JIOCTaTOYHO BBICOKUH YpOBEHb MHTEJUIEKTA (BBIIIE CPEIHET0) MPU HAIUYUU HEOKOHYEHHOTO CPej-
Hero oOpa3oBaHusl. MIMen 10CTaTOYHO BBICOKHUN YpOBEHb MCUXWYECKOW aJanTally, MO3BOJISIOMINN
IPUHUMATh €My HEOOXOJMMbIEe BOJIEBbIE PEIIEHUS B KPUTHUECKUX CUTyauusx. Bcerna ornuuancs
0O0JIBIION 11eJIeyCTPEMIIEHHOCTBIO, PEIIUTEIbHOCThIO, HACTOMUMBOCTBIO, BBIJEPKKONH U CaMOCTOSI-
TEIBHOCTBIO NPU NPUHATHUHM BaKHBIX CTPATETHYECKUX M TAKTUYECKHUX PEIIEHUN B JESATEIBHOCTH
BaxxaOUTOB. MOT CIVIOTUTH BOKPYT c€0s1 M BO3MJIABUTH OOJIBIITYIO TPYIITY JIFOACH.

C Touku 3peHus nmokaszaresnel SKCTpaBepcuM U HeHpoTu3Ma no AizeHky, Xartald Bcerna oT-
JINYAJICSl HEBEPOSATHOM OOMIMTETBHOCTHIO U, OAHOBPEMEHHO, TOBBIIIEHHONW TPEBOKHOCTHIO U CKJIOH-
HOCTBIO K (pycTpauuu. MiMes akIeHTyaluo «MO3au4HOr0» THIa, XaTTad BO BpeMsl CBOEH HEI0JI-
rO# *KHM3HU MPOSIBUI JOCTATOYHO OOJIBIINE APTUCTHUECKUE CIIOCOOHOCTH, YTO, OOBIYHO, CBOMCTBEH-
HO TICUXOIaTaM UCTEPOUIHOTO THUIa |5, ¢. 86].

CkaszaHHOe BbIIIE MTO3BOJISIET CAEIaTh BHIBOJI, YTO IICUXONATUH UCTEPOUIAHOTO THUIIA — HAaubo-
Jiee pacHpOCTPaHEHHBIH BUJ aHOMAJIMM XapaKTepa, BCTPEUAIOIIUNCS CPEeIU JINAEPOB PAIUKATIBHBIX
UCJIAMCKHUX OpraHu3aluii. A 3T0 03Ha4aeT, 4YTO KPUMHUHAIUCTY, IPUCTYNAOLIEMY K pacciIeI0BaHUIO
TaKMX CJOXHBIX MPECTYIUIEHUH, CBA3aHHBIX C (PMHAHCUPOBAHUEM TEPPOPU3MA, HEOOXOJIUMO BO-
OPYXHTbCS, KPOME PEIUTHOBEACHHUs, elle (yHIaMEHTAJIbHBIMU 3HAHUSAMHU B OOJIACTH CyJeOHOMN
MICUXUATPUH U IOPUIUYECKON MCUX0N0ruH. UTOo ke KacaeTcs MCUX0JI0TH4ecKoro nmpoduis Baxxabu-
Ta, TO 3/1€Ch CUTYAIUsI OCTIOXKHSIETCS TEM, YTO OTCYTCTBYET caMasi IJIaBHas JIETePMHHAHTA, HEOOXO-
uMasi JUIsl BBIBEJICHUS! YPaBHEHHS] KAHOHUYECKOW KOPPENSIUN — CEpUMHOCTD MPECTYIUIEHUH, eclin
TOJIBKO HE CUUTATh YCTOWYMBBIM MPU3HAKOM COBEPIICHUS MPECTYIUIEHUI UCCIEyEMOr0 BUIa MPU-
BEP)KEHHOCTb JIMLIAa yUeHHUIo cajapuToB (canadus). BeicTpanBas ncuxonoruueckuid npoduib poc-
CHICKOro BaxxabWTa, aBTOPHI Ipe/laraéMoil CTaTbU OCHOBBIBAJHCH HAa MaTepuaiax YroJOBHBIX
nen, Bo30OykIeHHbIX Mo mpusHakaMm ctatbu 205 «Teppopuctuueckuit akt», 205.1 «CopeiicTBue
Teppopuctudeckoi nesrenbHocT» YK PO. IIpu 5TOM B CBOEM HMCCIEA0BaHNN aBTOPHI YMBIIIJIEHHO
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HEC KacCalucCb HpO6JI€MBI mmaxuaoB, KOTOpas Tpe6yeT CaMOCTOATCIIBHOIO HM3YYCHUSA U BBIXOAUT 3a
PaMKH UCCIEN0BATCIIbCKUX 3a1a4d HaCTOHHlefI CTaTbH.
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OYHAS CTABKA: HEIIPO3PAYHBIE
HEPCIIEKTUBBI, HED®OEKTUBHASA
TAKTUKA U COMHUTEJIBHAS I10OJIb3A

IHOJICTOBAJIOB Ouger BaagumupoBu4
O00KMOp I0pUOU4ecKux Hayk, npogheccop xaghedpwi
Kpumunanucmuxu Hucmumyma npasa @I'b0Y BO
«Bawxupckuil 2ocyoapcmeennbiil yHusepcumemy,
2. Vgha, Poccus. E-mail: Polstovalov74@mail.ru

B crathe packpbIBatoTCS OCHOBHEIE MPOOJIEMBI OYHOM
CTaBKU KaK CPEJCTBA JAOKAa3bIBaHMsI, CTABUTCS IO CO-
MHEHHE €€ HEOOXOIMMOCTh B CYIIIECTBYIOIIEM BHUIE C
TOYKHU 3PEHUS CIIOKUBIICHCS AKTyaJllbHOM MPaKTUKU
JOCY/IeOHOTO TIPOU3BOJICTBA IO YTOJIOBHOMY JIENy U
TpeOOBaHUI MEXIIyHAPOIHBIX CTAaHAAPTOB, IMOIHUMA-
eTcs mpobieMa JIeOI0pOKpaTH3aUU YTOJIOBHOTO TIpa-
BOCynusl. ABTOp TMpEANPUHHUMAET CpPaBHUTEIHHO-
HCTOPUYECKUI METOJ B HCCIICOBAHUM CIIOKUBILEICS
MIPaBOBOM TpaJnIKH, 0OpaIaeT BHUMaHHE Ha MEXIY-
HapOJIHO-TIPABOBbIE CTAaHAAPTHI OOECIeYeHHs TpaBa
OOBHHSIEMOTO JIMYHO JOMpAalINBaTh TOTO, KTO JIaeT
MIPOTUB HETO IIOKAa3aHUs, B KOHTEKCTE MOJIOKEHUH
[TakTa 0 rpaXkIaHCKMX M MOJUTHYECKUX TpaBax, KoH-
BEHLMU 10 3aIIMTE IPaB YEJIOBEKA U OCHOBHBIX CBO-
Oon, pemenuii EBpomneiickoro cyna mo mpaBam 4eno-
BEKa M MPUXOJUT K BBIBOJY O CMEIEHUH BEKTOpA 3HAa-
YUMOCTH OYHOW CTAaBKHM C IPEOJOJIEHUS CYLIECTBEH-
HBIX NPOTUBOPEYHI B INOKA3aHUSAX PAHEE JONPOILIECH-
HBIX JIMII K 00eCTIeYeHUIO TpeOOBaHNI MEKTyHAPOAHO-
IIPABOBBIX HOPM M CIIOXKMBILEICS B oTHouleHnu Poc-
cun mpaktukn ECIIYU. B crtatbe ocoboe BHUMaHWE
yleneHo (aKTUUecKOW CTOpPOHE IPABOOTHOIICHUH,
BO3HMKAIOLIMX B XOJIE TPOU3BOCTBA OUHON CTaBKH.

FACE-TO-FACE INTERROGATION:
NON-TRANSPARENT PERSPECTIVES,
INEFFECTIVE TACTICS AND DOUBTFUL
ADVANTAGE

POLSTOVALOV Oleg Vladimirovich

Doctor of Law, Professor of the Chair of Forensics
of the Institute of Law of the FSBEI HE "Bashkir
State University", Ufa, Russia.

E-mail: Polstovalov74@mail.ru

The article views the main problems of face-to-face
interrogation as a means of proving, disputes its ne-
cessity in its current form from the point of view of
present topical practice of pretrial proceedings on a
criminal case and requirements of international stand-
ards, brings up the problem of red tape reduction of
criminal justice. The author uses a comparative and
historical method in the research of present legal tra-
dition, pays attention to international legal standards
of providing the accused with the right to interrogate
the person who witnesses against him/her, in the con-
text of statements of the Covenant on Civil and Polit-
ical Rights, the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, verdicts of
the European Court of Human Rights, and comes to
the conclusion that the vector of significance of face-
to-face interrogation has been shifted from overcom-
ing major contradictions in testimonies of previously
interrogated people to provision of requirements of
international legal norms and present practice of the
European Court of Human Rights in regard to Russia.
The article pays special attention to the factual side of
legal relations that appear in the course of face-to-
face interrogation.
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KaueBbie cioBa: o4yHas cTaBKa, gokassiBanue mo Key words: face-to-face interrogation, proving in a
yroJOBHOMY JIeTy, MEKIyHapoIHble CTaHmapthi, Criminal case, international standards, practice of
npaktuka ECITY, Gropokparusm yromoBHoro mnpaBo- the European Court of Human Rights, criminal jus-
CYHSL. tice bureaucracy.

B poccuiickom yroioBHOM CynONpOU3BOJCTBE CYIIECTBYET HEMAIO€ KOJIMYECTBO PyIUMEH-
TapHbIX IPOLEAYP U BHOBb HACaXJ1a€MOI'0 IIPEUMYILIECTBEHHO M3-3a BHYTPUBEJOMCTBEHHOI'O HEJO-
BEpHUs NapaJuIEIbHOIO C 3aKOHOM JO0KyMeHT0000poTa u hopmanusma. [lpu 3ToM, Takue npouenypsl
MOTYT OBITh KaK IMPEeIyCMOTPEHHBIMH 3aKOHOM, TaK W SIBJIATHCS IUIOAOM TBOPEHHS JIMIIA HAYalb-
CTBYIOLIETO, BOJIFOHTAPUCTCKHU JOOABISAIONIErO OIOPOKpaTUU B U 0€3 TOro 4pe3BbIYaiiHO 10POrocTo-
SIIIAA YTOJIOBHBIN ITPOLIECC.

Pazymeercs, nebropokparu3aius A0JKHA UITH 10 BCEM HalpaBJICHUSAM, €CJIM IPUHUMATD 3a
TOYKY OHOPBI PALIMOHATIBHOCTh M MPO(ECCHOHAIN3M 3aKOHOATeNsl U npaBonpumenutens. He Oy-
JIeM BIaBaThCS B MOJPOOHOCTH O MpOQecCHOoHaNU3Me U J0OPOCOBECTHOCTH Halleil Gropokpartuu,
IIOCKOJIbKY 00Jie€ MIUIFOCTPATUBHBIM OKA3aTEJIEM 3TOT0 BBICTYIAET KaueCTBO HOPMATUBHBIX MOIY-
IIPABOBBIX aKTOB U KOJMYECTBO MPUHUMAEMbIX a0bl KaK B KOHTEKCTE TOW WJIM MHOW MOJIUTUYECKOI
KOHBIOHKTYPbI U3MEHEHUW U JIOMOJIHEHUN B JEHCTBYIOUIEE YTOJOBHOE M YTOJIOBHOE MPOLIECCYalb-
HO€ 3aKOHOJATEIbCTBO. AIMUHHUCTPATUBHBIN amlapar Hallero camoro ClpaBeAMBOIO U CyBEpEH-
HO-ZIEMOKPAaTHYECKOTO TOCY/IapCTBa B MUpPE B 3€pKajie TBOPUMOIO, B OCOOCHHOCTH B IOCJEIHEE
BpeMsl, 3aKOHO/IaTeNILCTBA B c(hepe YroJIOBHOIO MPABOCYAUS BBITJISIIUT, MSATKO TOBOPSI, «HE OUYEHbY.
OnHako naxe CIy4MBIIHECS B 3aKOHOJATEIBCTBE M3MEHEHHs, HAIlCICHHBIE Ha COKpalIeHHuEe M30bI-
TOYHOU OIOPOKpPATUYECKON BOJOKUTHI, YIUBUTEIbHBIM 00pa30M MPEBPAIIAIOTCS IPEUMYILIECTBEHHO
0 BOJIE TJIABHOTO HA/I30PHOTO BEJOMCTBA U €0 TEPPUTOPHUAIBHBIX OPTaHOB B eIie Oosiee 3aaaMu-
HUCTPUPOBAHHYIO M NOTOMY elle 0osee JoporocTosulyro mpouenypy. Oco0eHHO 3TO SBCTBEHHO
HaOJII0AaeTCsl HA MPUMEPE PACHIMPEHUsS TPEIETIOB JTOKa3bIBaHUS TPEOOBAHUSAMHU O TyOJIMPOBAHUH
CBEJIEHUI MOCPEJCTBOM Pa3HbIX CPEJCTB JIOKA3bIBAHUSA C TPEX-, YETBIPEXKPATHBIM MEPECCUCHUEM:
HalpuMep, YCTaHOBJIEHHbIE OOCTOATEILCTBA B MOKA3aHHUSIX B UX COOTBETCTBMM C OOCTaHOBKOM Ha
MECTE MPOUCHIECTBHS U MPOBEACHHBIMH KCIIEPTU3aMU 10 U3BECTHOM TOJIBKO IIPOKYpPAType JIOTUKE
ellle ¥ IPOBEPSIIOTCS Ha MECTE; C HEOOXOJUMOCThIO CBUAETEIbCTBYIOMINI 00 MHCIIEHUPOBKE KPaXH
(akT TOro, 4TO MO YCTAaHOBJEHHBIM B XO0JI€ OCMOTpa MeCTa MPOMCIIECTBUS pa3MepaM SIIIMK C TO-
BapHO-MaTepUaIbHBIMU IIEHHOCTSIMU HE IPOXOIUT B IPOJIOM JIBEpH, TpeOyroT NyOIupoBaTh HE
yCTaHaBJIMBAIOIIMM HUYETO HOBOTO CJIEICTBEHHBIM 3KCIIEPUMEHTOM M Ip. bropokparuzaius nposis-
JSeTCSl U B TOM, YTO B HACTOSAILIEE BpeMsi OCBOOOXKIECHHbBIE 3aKOHOM OT HEOOXOAMMOCTH IpUBJICUE-
HUS TOHATHIX IPU MPOU3BOJICTBE, CKAXKEM, OCMOTPa MECTa MPOUCILIECTBUS CIIEJOBATENIN 00sS3aHbl UX
OTCYTCTBHE «KOMIIEHCHUPOBATh)» MPUMEHEHUEM CPEJICTB TEXHUYECKOM (PUKCAlMM X0l U pe3yibTa-
TOB CJIEJICTBEHHOTO JeiicTBus. Kazanoch Obl: MCNIONB3YH BUE03aMUCh U )KUBU CIIOKOWHO! AH HeT,
10 JIaHHBIM OIIpoca cJeJ0BaTeNel B HAacTOsIIee BpeMs IO BOJE€ MPOKYpaTyphl CTAHOBUTCS 00s3a-
TEJBbHBIM U IPUCYTCTBHE NOHATHIX, U (OTO- WK BUAEO-(DUKcaIus.

Kax npencrasinsercs, BEeKTOp 1e00pOKpaTU3AMH JOCYIEOHOTO U Cy/1e0HOTO POU3BOJICTBA
II0 YTOJIOBHOMY JIEJIy B COBPEMEHHBIX YCJIOBMSX 3aTSHYBIIETOCS SKOHOMHYECKOIO KPU3UCA CTaHO-
BUTCS KaK HHUKOTJA MEePCHEKTUBHBIM, MOCKOJIbKY Pa3yMHOE COKpalleHHE OIOJKETHBIX PacxXo/oB B
CBSI3U C HEOOXOAMMOCTBIO YIPA3JHEHHUs MPOLEAYp, KOTOPble HUKAaK HE CBS3aHBI C KAueCTBOM pado-
ThI IPABOOXPAHUTENBHBIX U CYAEOHBIX OPTaHOB U HE OIpe/eNeHbl MEKIYHAPOJHBIMU CTaHJapTaMU
no B3aThIM Poccueil Ha cebs o0s3aTenscTBaM, Ha pyKy BceM. OIHAaKO HeNlb3sl He pa3felsaTh orace-
Hui B.B. JlyHeeBa, KOTOpPBIN MUIIET O TOM, YTO «ECJIA 3aKOHOTBOPLIOB OT HAYKH W IMPAKTUKH KPH-
MUHAJIBHOTO LIMKJIA, a TAKXKe CaMUX 3aKOHO/aTeNeil He HHTepecyeT (paKkTHUecKas U MO3UTUBHAS 3 (-
(dbexkTUBHOCTH TOW MU MHOU HOpMBI WK Kojaekca (YK PO, VIIK PO, YUK P®) B uenom; ecnu npu
pa3paboTKe U MPUHATUU HOBBIX HOPM, HE IPOTHO3MPYIOTCS BO3MOKHBIE HEXKeJaTelbHbIe Pe3ysbTa-
Thl UX JEUCTBHUS; €CIH MpeasiaraeMble MPaBOBble HOBEIbI POKIAIOTCS METOJOM «YMHOM TOJIOBBD)
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HA OCHOBE HEKHX JIOTUYECKUX YMO3AKIIOUEHUHW M HEKPUTUYHOIO CIHCHIBAHUS C 3aKOHOB JIPYTUX
CTpaH, KOTOPBIE BBICTABIIAIOTCS UMH 00Jiee IMBUIM30BAHHBIMU, U €CJIM OCHOBHYIO POJIb MPH MPHH -
TUU 3aKOHOB UTPAIOT MpPOAaKHbIE JTOOOUCTBHI OT KpUMHHANA, TO O KaKOM y4yeTe KPUMHHAIBHBIX,
KPUMUHOTEHHBIX U KOPPYILMOTEHHBIX peaiuii B 3aKOHOAATEIbCTBE MOKET UJITU peub. bonee Toro,
03BYyUYMBaHHE MPOrHO3UPYEMbIX KPUMUHAIBHBIX MMOCIEICTBUN ACHCTBUS MPEAiaraeMblX MOPOYHBIX
3aKOHOB MOXET Iapajiu30BaTh «I1€PEAOBOE», BBIFOJHOE, a MHOTAA U JOXOJHOE mpeanpusarue» [1,
c. 23]. Pazymuas, a He orontenas AeOrOpoKpaTH3alusl A0CYIeOHOrO CyI0NPOU3BOJCTBA MPEICTaB-
JSeTCs JIeJIOM BEChbMa JIOXOAHBIM, ITOCKOJIbKY, KaK U3BECTHO, IEHbI'Y COKOHOMJIEHHBIE €CTh JAEHBIU
3apaborannbie. OqHAKO OIOpPOKpaTHUecKas MaIlMHA MHOXUT BHYTPUBEIOMCTBEHHOE HEJOBEpHE U
OIPaBIBIBAET CBOE CYIIECTBOBAHHWE POCTOM IYCTOro OymMaroTBopuyecTBa 0€3 CKOJIBKO-HHOYIb 3a-
METHOTO Iporpecca B Ka4yecTBe TOCYeOHOro U cye0HOro MPOU3BOACTBA 10 YTOJIOBHOMY JIETy.

[TorbiTaemcst 0OpaTUTh BHUMaHHUE HA OJHO M3BECTHOE €IIe U JIOPEBOJIOLMOHHOMY IPaBO-
MIPUMEHUTENIO CIIEICTBEHHOE IeHCTBUE — OUHYIO CTaBKY, KOTOPasi 0 UCTUHE «paciiBeiay mo Gpakry
IIPUMEHEHUS BO BCEX KOHHOTALIMOHHBIX KpAacKaX M 3MOLMOHAJIBHO MOJAHHBIX OOBUHUTEIbHBIX pe-
YaX COBETCKOTO MEepUoja CTAIMHCKOTo ToTaiauTapuizMa. Kak mpeacTtaBisieTcs, 3TO CIEACTBEHHOE
JeiCTBUE O MarephajaM MPAaKTUKHU JIHS CETOJHSIIHEr0 MPEeBpPaTHIOCh B OOPEMEHUTENbHYIO I10-
Ty0oO0sI3aHHOCTh, PE3yJAbTATOM BBHITIOJHEHUS KOTOPOW B JyYIIEM CIy4ae OCTAeTCsl CUTYaIusl «BCE
OCTaJIMCh MpU CBOUX». K KakoMy yCTpaHEHHUIO IPOTUBOPEUMI OHA BEAET YCUJICHHUEM BO3AECUCTBUS
(dakTopa JTUYHOTO MPHUCYTCTBHUS B OOIIECTBE MOOEIUBIIEr0 Oe3pa3inyus U LHUHU3MA, Ha CKOJIBKO
OHa Heo0Xx0IMMa U LieJecoo0pa3Ha B COBPEMEHHBIX YCIOBUSIX, KAKUM MEXAYHapOAHBIM CTaHapTaM
OTBEYAET W, HAKOHEIl, ABIISETCS JIU CTOJIb HE3bIONEMOM POCCHIICKOM MpaBoW TpaAaHIIMel, KOTOpas
BBIJIEJISIET HAC CPEU BCEX IMPOYMX CTPAH TEM, YTO B JI0CYJ€OHOM MPOU3BOJICTBE MbI TOTOBBI IIPOBO-
IUThH €e, JaKe He 0KKJ1asi HUKAKOro0 KOHCTPYKTUBHOTO pe3yibTara, HO PUCKYSI MHOTHM?

OuHast cTaBka UMeeT AOCTATOYHO OOJIBIIYI0 UCTOPUYECKYIO PETPOCHEKTUBY B OTEUECTBEH-
HOM 3aKOHOJIaTeNIbCTBE U MPOU3BOACTBE 110 JIeTy, HO HE TaKyl0 JIPEBHIOI0, KaK MMOJAaraloT OTAeIbHbIC
aBTOpbl. B nmTeparype BcTpedaercs yTBEpXKIEHUE, YTO W3BECTHBIM B Pycckol mpaBae «CcBOI»
(ct. 16 KpaTKO pemakiuu) cTain mpoodpa3zoM COBpEeMEHHON O4YHOM cTaBku [2, ¢. 105]. DTo Bechbma
CMeJloe JOMYIIeHHEe, TTOCKOJIbKY CBOJ] MPEACTaBIIsAI cOO0H MPOIECC OTHICKAHUS TOT0, y KOro Haxo-
JUTCS B HE3aKOHHOM BIJIQJICHUU BElllb, a €r0 perjiaMeHTalisl Ha ypoBHE 0Obldasi IMpHBeEa K TOMY,
yT0 B Pycckoil npaBje noagpoO6HOro onucanus cBoja Mbl He BcTpeyaeM [3, c. 57]. Obuiee npaBuso o
TOM, YTO CBOJ BEIETCS JIULIOM J0 TPETHETO MOKYIATENs], 1aXe HE JacT HaMeKa Ha BECbMa OTHAJICH-
HYIO aHAJIOTHIO C OYHOM CTaBKOMl. J[pyroe neno, Korjga pedb UAET O CBUAETENIC-0UYEeBUILEC, UMEHYE-
MbIM B Pycckoit mpasne kak mo ITymkuHckomy, Tak u o Tpounkomy cnucky (ct. 29) «BUIOK», TO
IIPOLIECC TPOTUBOIIOCTABICHHUS «CJIOBO IPOTUBY CIIOBY» OYEBHJILIEB JEHCTBUTEILHO HATIOMUHAJ O4-
HyI0 cTaBKy. B wacTHocTH B cT. 29 IIylmIKMHCKOTO CIIMCKa TOBOPUTCS: «AllE PUIETh KPOBAaB MYXb
Ha JIBOp WJIN CHHb, TO BUJI0KA €My HE UCKaTH, HO TUIaTUTH MpojAaXka 3 TPUBHBI; allle JIU He Oy/1eTh Ha
HEM 3HAMEHbs, TO IPUBECTHU EMY BUJOK CIIOBO IIPOTUBY CIOBY; KTO JIU OyJI€Th Moyai, TO TOMY Ilia-
tuTH 60 KyH; elle JM KpoBaB MPUAETh, WIK OyAeTh caM IMo4aj, a BbUIM3YTh MOCIyCcH (HOCIyXU —
ymoun. O.I1.), TO TO eMy TIaTeXb, oxe u ounu» [4, c. 412]. [Ipu 3TOM NMPOTHBOTIOCTABIICHUE CKa-
3aHHOTO BHMJIOKOM U SIBUBIIEMCS, KaK BUIHO, TaK k€ ObUIO BO3MOXHO, HO B JUIsl YJIOBJIETBOPEHUS
TpeOOBaHUH HCTIa TPUHLUIUAILHO BaKHBIM OBLIO MPHU OTCYTCTBHM SIBHBIX TEJIECHBIX MOBpEXKIIe-
HUH, 4TOOBI CKa3aHHOE UMU COBIIAJIANIO0 CJIOBO B ¢10BO. OJIHAKO B MOJIHOI Mepe OYHOMN CTaBKOW IO-
n00HOE MPOTHUBOIIOCTABIICHHE «CJIOBA MPOTHBY CJIOBY» (B TEPEBOJAX HSTO MOPOW 0003HAYAIOT,
HaNpOTHUB, KaK «CJOBO B CJIOBOY») BPsJ JIM MOKHO Ha3BaTh, IOCKOJIbKY BO MHOT'OM HCXOJI pa3pelie-
HUS CIIOpa 3aBHUCEJ HE OT YCTPaHEHUs MPOTUBOPEUUI B CKa3aHHOM, a OT TOTO, Ubsl ObliIa HHUIIUATH-
Ba B J]PAaKe, KaKue UMEIINCh Ha TEJI€ TEJIECHBIE MOBPEXIEHUS («KpOBaB MYXKb») U KTO pacroarall
CBUACTENIMU-OYEBUALIAMH M TIOCITYyXaMHU-TIOPYYUTENIMU 3a A00poe uMms. VMeroiuecss KOMMeEHTa-
PHM K CKa3aHHOMY M IepeBO]] Ha 0oJiee COBPEMEHHBIN pycCKUi A3BIK CT. 29 MO CyLIECTBY MO3BOJI -
10T HaMm OoJiee TOYHO MOHATh HOpMY Pycckoit npaBasl: «Eciau Ha [KHSKECKUI| JBOp MPUIET Yelo-
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BEK B KpPOBU WJIM C CHUHSKAMHU, TO €EMY HET HYXJbl CTaBUThb OYEBU/LEB, U BUHOBHBIM IUIATUT €MY
3 'pUBHBI IPOJIAXKH; €CIIM XKE Ha MCTLE He OyJeT 3HAKOB, TO OH JOJDKEH MPEICTaBUTh OUYEBUALEB,
KOTOpBIE ObI MOATBEPAMIIM €T0 MMOKa3aHHEe CJIOBO B CIIOBO; TOTAA 3aUMHINMKY IpaKH miIaTuTh 60 KyH
uctuy. Ecnu jxe ucren npuueT B KpoBH, a ABITCSA CBUAETENH, KOTOPbIE IIOKAXKYT, YTO OH CaM Hayaj
JpaKy, TO COCYMTATh €My TO 3a IJIaTeX, KaK C 3a4MHIIMKA, XOTS ero u moouau» [5, ¢. 351].

B ct. 14 «O tarunbix peuex» CyneOnuka 1497 r. TOBOPHIIOCH: «A Ha KOTO TaTh BO3MOJIBHT,
MHO TOTO OIBITAaTH: OyJIET MPUPOYHON YEeNOBEK 3 JOBOAOM, MHO €ro MBITaTH B TaTOe; a He OyAeT Ha
HEro MpUpoKa 3 I0BOJIOM B KaKOBE J€JI€ B IPEXKHEM, MHO TATUHBIM PEYEM HE BEPUTH, JAaTH €ro Ha IO-
PYKY 110 00BICKY». Jlaske mpsiMOii OTOBOP CO CTOPOHBI BOpa HE MpPEAToarai HeoOX0JMMOCTH TPOBEP-
K{ CKa3aHHOIO IO THUILy OYHOW cTaBkU. Eciam oOnuyeHue taTreM NMOATBEP)KAATIOCH IPYTUMH JJOKa3a-
TEJILCTBAMU (IIPUPOYHON YETIOBEK 3 I0BOZOM»), TO €T0 MBITAJIHN B TaThOE, € €CJIN HET, TO CKa3aHHOMY
BOpPOM He ObUIO HEOOXOIMMOCTH BEPUTH. M1 B 3TOM TOKYMEHTE Mbl HE OOHAPYKUBAEM XOTh CKOJIBKO-
HUOYIb TIOXOKHE HA OYHYIO CTaBKY MpouLeaypsl. Pasymeercs, MOEIMHOK MEXKIY OTBETYMKOM, KOTO-
PBIii, eciau SABIIAJICA IpecTapenbM, MAIOJIETHUM, UMEIOLUM yBEUbs, UM IOIOM, WM MOHAXOM, WU
MOHAIIKOW, WM KEHIIUHOM, TO MOT IPUOErHYTh K MOMOLIM HaliMUTA, U TIOCITYXOM (CBUIETEIEM), KO-
TOpPBII HE MOI' 00PATUTHCS K UbeMy Obl TO HM OBLJIO IIOCPEIHUYECTBY, HUUETO ¢ OYHOM cTaBKOM 001e-
ro "He umeer (cT. cT. 48, 49, 52 Cynebnuka). BMecte ¢ TeM, eciu mociyx (CBHIETENb) J1aBajl MoKa3a-
HUS IPOTHB HMCTIA, TO TOT IpourpbiBai aemno (cT. 51 Cynebuuka 1497 r.) [6, c. 56, 61-62]. IIpu sTOM
Cynebnuk 1497 r. nogo6no IIckoBcKo# cyqHOM rpaMoTe W B OTIAMYKE OT Pycckoil mpaBiabl yxe He
COZIepKall pa3IMYMid MEeXIy IOCIyXaMH M BHJOKaMH, OOBEIUHMB BCEX CBUJAETENCH-OUEBH/ILICB
(a apyrumu, KpoMe OYCBUJIIIEB, CBUICTEILCTBYIOIINE U HE MOIIIH OBITh B crily cT. 67 CyneOHuKa)
10J] O0LIMM MOHATHEM «1ociayX». CynebHuk 1550 r. coxpaHui MOJIOKEHUs 0 HalMUTAax, HO YK€ 103-
BOJISUT TIPOBO/IUTH CYNIEOHBIA TIOEIMHOK MEKAY CBHICTEISIMH, MOJICPKABIIUMH MOKA3aHUs UCTIA U
TEMH CBUJETEISIMH, KOTOpPbIE 3T Moka3aHusa He nojaepxkanu (c. 15 CyneOnuka) [6, c. 99]. Ecnu e
CTPOTO MOAXOJUTH K CYTH BOIPOCA, TO AYMAeTCsl, YTO MMEHHO TaKOW MOEIWHOK 1O (OpME MOXKET
CUUTAThCS C OUYEHb OOJIBIION J0JIel YCIIOBHOCTH MPEILIECTBEHHUKOM OUYHOMN CTaBKH.

He BnaBasch B cyniecTBO MpoOBO3BECTHUKOB OYHOM CTaBKH B IPEBHEN M CpEeIHEBEKOBOM Pycwu,
OTMETHM, YTO BCAKHE MPSMBIE aHAIOTUU C COBPEMEHHBIM CIIEJICTBEHHBIM JIEHCTBHEM HE COBCEM KOP-
PEKTHBI BBUY pa3IM4usl TUIOB Mpolecca U HEOOXOJUMOCTH paCCMOTPEHUS JaHHOTO CPEe/ICTBA JOKa-
3bIBAHUS B COOTBETCTBYIOILIEM MCTOPHUYECKOM KOHTeKcTe. OJJHAKO 3/1eCh BaXXKHO OOpaTUTh BHUMAaHUE
Ha OTCYTCTBHME OJIHO3HAYHOW M YCTOMYMBOM MpaBOW TpagULIMU, KOTOpasi OepeT CBOE Havajio pa3Be YTo
B XIX Beke. B Ycrae yronoBHoro cynonpousBojctsa 1864 r. ouHast CTaBKka yIIOMMHAETCS JBaXKbI:
coryiacHo cT. 452 YcraBa «O4HbIE CTaBKM JIAIOTCSl CBUAETENSAM B TEX CIy4asiX, KOTJa OT Pa3bsICHEHUS
IIPOTUBOPEUYMI B MX IOKA3aHUAX 3aBUCHUT JAJbHEWILEE HANPaBICHHUE CIEICTBHS», a B CT. 726 TOBO-
PHUTCS, UTO «KaXKIbI CBUAETENIb MOKET OBITh IEPEAONPOILIEH B IPUCYTCTBUM JPYTUX CBUAETENEH WIN
MIOCTABJIEH C HUMM Ha OYHYIO CTaBKY, HO 0e3 MOBTOpeHus npuciruy» [7, c¢. 247, 266]. Beigaronmiics
pycckuii topuct JILE. BianuMupoB ouHyI0 CTaBKy paccMaTpuBal B KaueCTBE CPEICTBA 0OCIICIOBAHMS
IIPEAIIOIaracMoro BAHOBHUKA, OTHECS €€ K KaTerOPUH UCTIBITAHUM B IBYX BapHaHTaX «O4YHasl CTaBKa C
KEpPTBOIO TPECTYIUIEHUs)» M «ouHas craBka co cuuetrensmu» [8, c. 193-194]. CospemenHoe
JL.E. BranuMupoBy 3aKOHOZATENbCTBO, NPU3HABABIIEE «OTOBOP MOJACYAUMBIM IOCTOPOHHMX JIUID
HECOBEPILIEHHBIM JI0Ka3aTeIbCTBOM, MPEIIOaraio TakkKe, YTO «CHUja OroBOpa YMEHBIIIAETCs, eClu
MOJICY/IUMBIH, 10 OTBICKaHUsI OTOBOPEHHOTO, OTIIPABJIECH OYAET B CCBUIKY, HJIM YMPET, TaK YTO HEBO3-
MO>KHO OYZIET yIOCTOBEPUTHCS B CIIPABEAJTUBOCTH OrOBOpA Upe3 OUHYIO CTaBKy» [8, c. 57].

Ha 3ape cranosnenus coserckoro rocynapcrsa YIIK PCOCP 1922 u 1923 ronos B oTHO-
IIEHUH OYHOM CTaBKU OTJIMYAJIUCh Pa3Be 4TO HyMepauuen crateil: «OOBHUHsAEMbIE, — YKa3bIBAIOCh
B cT. 140 YIIK PCOCP 1922 r., — nonpammBaroTcsi IOPO3Hb, IPUUEM CJIEN0BATEND IPUHUMAET Me-
PBI K TOMY, 4TOOBI OOBHHSIEMbIE 110 OJHOMY U TOMY K€ JIeJly HEe MOIJIM COOOIIaThCsl MEXAY COOOH.
B ciaydyae HamoOHOCTH cienoBaTelb YCTpAaUBaeT OYHYIO CTaBKY MEXJy OOBHHIEMBIMH, a TaKkKe
MeX1y OOBHUHSEMBIMU M CBUJETENIEM», U a0COIIOTHO aHAJIOTHYHYIO (POPMYIHPOBKY MBI BCTpEYaEM
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B CcT. 137 YIIK PCOCP 1923 r. Te ke 1moja0KeHus1 Kacaauch KaK JOIpoca CBUIIETENICH OPO3Hb, TaK
M OYHOH CTaBKM MEXIYy HUMH «B ciydae HamoOHoctm» (ct. 166 VIIK 1922 r., u ct. 163 VIIK
1923 r.). [IpaBuso, coriacCHO KOTOPOMY KaXKJIbIii CBHUIETENh MOT «OBITh MEPEAOIPOIICH B TPHUCYT-
CTBUM JIPYIMX CBUJETENIEH WJIM IOCTaBJIEH C HUMHU Ha O4HyI0 cTaBKy» (cT. 294 VIIK 1922 r. u
cT. 240 YIIK 1923 1.), 66110 (haKTHYECKHU TOCIOBHO 3a BIOJHE MOHSITHBIM MCKIIOUCHHEM YKa3aHUs
«0e3 TOBTOPEHHUsI MPUCITU» BOCIPOU3BEICHO M3 nojoxeHui cr. 726 YYC. Crnyyan HajmoOHOCTH
OBLTM BECbMa PAaCIIBIBYATHIMUA U B OTIMYHE OT CT. 452 YYC 1864 1. HEe cTpOoro nmpuBsS3aHHBIMH K
HEOO0XOAMMOCTH Pa3bsICHEHUS! MPOTUBOPEUMI B paHee JaHHBIX IMOKa3aHUsAX. bojee Toro, B mepuon
penpeccuit 1930-x rr. ouHasi craBka npuoOpesia B OOBUHUTENBHBIX pedyax M0 CaMbIM PEe30HAHCHBIM
JeTlaM XapakTep HE CTOJIbKO YOEIUTEIhHOTO J0Ka3aTeNbCTBA, CKOJIBKO 3aMETHOM YacTH MaTeTH4e-
CKOIl pUTOPUKH BOKPYT MPETEHLHO3HO MOJAHHBIX IMPECIe0BaTEeIbCKUX apryMeHToB. [lo nmemy o
TPOLKUCTCKO-3MHOBBEBCKOM IICHTPE B XO/I€ MoAepkaHus 00BrHeHus B orHomenun M. H. CmupHoBa
U Ipyrux nojacyaumeix A.S5l. BeimmHckui roBopuil: «51 Xouy HamOMHHTB, 4TO O4Has craBka ¢ Ca-
(OHOBOI Ha MMPEIBAPUTEIBHOM CJIEICTBHH, B OCHOBHOM BOCIPOHM3BOIAIIAS TO, YTO MBI HMEIH 3]IECH
Ha cyje, O4eHb XapakTepHa. CMUPHOB HE pelaeTcsl OTpUIaTh JOKa3aTeNbCTB, MpuBoAuUMbIX Cado-
HOBOH, OH M3MBIIUISET KaydyyKoBYIO (hopMy JoKu, oH 3Haer, uto CadoHOoBa KieBeTaTh HE OyJerT.
CacdonoBa — ero ObIBIIIast k€Ha, C KOTOPOH OH HUKAaKUX CUYETOB HE MMEET, M Ha JIMYHBIC CUETHI OH
cBanmBaTh He MoxeT. OH roBoput: «He MOMHIO», «OYEBUAHO, TAaKOW PasroBOp MOr OBITHY». Ero
crpamuBaioT: «bbul pasroBop 06 opranuzanuu teppopa?» — «He O0b11, @ MOr ObITH». Takas ke Ku-
BOTHasi TPYCOCTb UM PYKOBOJAMT ceiuac, Korjna oH, MacKUpysch, FTOBOpUT: «MHe Ha 3TO HEYEro oT-
Beuatb» [9, c. 420]. Kakas Gnectsinias puTOpHKa, CKOJIbKO 3MOIMOHATBHO MOJAHHOW JKU U MOJTY-
IIpaB/ibl, UCKAXAIOIIEH 10 HEY3HAaBAaEMOCTH peaM3alHIo [paBa OOBUHIEMOI0 Ha 3aIIUTY, TJIe JaxKe
3asiBiieHus 0 ToM, 4to M.H. CMupHOB 320611 OT/ebHBIE (DAKTHI U YETO-TO HE MOT BCIIOMHUTB, IIpe-
MOJTHOCATCS KaK «KaydyKoBas (hopMma JKH», CBUACTEIbCTBYIOIIAS O TPYCOCTH MOICYIMMOTO.

C npunsaruem YIIK PCOCP 1960 r. npaBo cienoBaresns MPOBOJAUTh OYHYIO CTaBKY MEXKIY
JBYMsI paHee JONPOILICHHBIMU JIUI[AMH YK€ HaNpsMYIO OBbLJIO CBA3aHO C CYIIECTBEHHBIMU IIPOTHBO-
peursMH B UX MOKa3aHUAX, YTO ObLIO 3HAYUTEIBHO KOHKPETHEE «ciydaeB HaloOHOCTH». B cT. 162
VIIK PC®CP rosopuiiock: «CienoBarensb BIpaBe MPOU3BECTH OYHYIO CTaBKY MEXKIY JIByMs paHee
JONIPOIIEHHBIMU JIMIIAMM, B MOKa3aHMUSIX KOTOPBIX MMEIOTCS CYLIECTBEHHBIE IPOTHBOpeuus». Pe-
JTAKIIMOHHOE TIEpEMEIICHUE YCIOBHUS MPOU3BOJICTBA OYHOM CTaBKH B HAYAJIO MPEAJIOKEHUS B CT. 192
VIIK P® B npuHIune Hu4uero He MeHseT: «Ecnu B moka3zaHusxX paHee JOMPOUIEHHBIX JIUI UMEKOTCS
CYLIECTBEHHbIE IPOTUBOPEUHMSI, TO CJIE€A0BATENb BIIPABE MPOBECTH OUHYIO CTaBKy». B mo0om ciyuae
00 OYHOI cTaBKe 3aKOHOJATENb YIIOMHUHAET B KOHTEKCTE BO3HUKAIOLIETO MIPaBa y CIIE0BATEINs Ha ee
mpou3BoIcTBO. Ho Tak nu cBOOOAEH cienoBaTellb Kak TOTJa MPH TOMHUHUPOBAHUH MPHHIIMIIA 00b-
€KTUBHOM HCTUHBI BCECTOPOHHOCTH, MOJIHOTHI U OOBEKTUBHOCTH HCCIIEIOBAaHUS OOCTOSITENBCTB Jie-
na (ct. 20 YIIK 1960 r.), Tak u Teneps yxxe 6e3 Hero, ymoMMHAaeMoOro (pparMeHTapHO B OTJENIBHBIX
CTaThsIX, HO IPEUMYILECTBEHHO 0€3 MoMHOTHI (4. 1 cT. 33, u. 2 cT. 154, c1. 239.1, u. 2 cr. 325 VIIK
P®) u onun pa3 6e3 Bcectoponnoctu (4. 4 ct. 152 YIIK P®)? B nro6om ciiydae popmansHo y ciie-
J0BaTeNsl PYKOBOJAIIEIO Hayajla BCECTOPOHHOCTH, OOBEKTHMBHOCTH M €Ille PeKe YIMOMHUHAeMOH
MIOJTHOTHI B MCCJIEIOBAHUU OOCTOSATENBLCTB Jiefia HET, HO MHOTOE€ B COBPEMEHHOM CYJOIIPOU3BO/ICTBE
onpezensercs (pakTUUECKOH CTOPOHOW BO3HHUKAIOLIMX IpaBOOTHOUIeHHWH. Bompoc ¢akra 31ech
UMeeT ONpeeNsIoNIee CyIeCTBO HeOOXOAMMOCTH U 11€JI€CO00Pa3HOCTH MTPOU3BOICTBA OUYHON CTaB-
KM 3HadyeHue. B Hacrosiee BpeMsi CIOXKWJIACh YCTOMYMBAsl TEHACHIMS OTHOIICHUS MPOKYpaTyphl
K OpraHaM pacclieZIOBaHUs, KOTOPYIO MOKHO Ha3BaTh «IIpe3yMIIUeH HEeJ00pPOCOBECTHOCTHY HIIU
«CTpPEMIIEHUEM TEpPECTPaxoBaThCsl OT HEXeENaTeNbHBIX dKcleccoBy. Ilpu TakoMm moaxome MHOroe,
4TO (OPMATIBLHO OIPEJIENIEHO KaK MPaBo CJIE0BATENs, IPEBPAIACTCS B €r0 MOIy00s3aHHOCTh B CBSI-
3M C AUCKPELMOHHBIM MOJIHOMOYHEM MIPOKYpOpa MO «BETUPOBAHUIO» OOBUHUTEIHLHOTO 3aKIIIOUEHUS
Y MIOCTYIUBIIETO K HEMY BMECTE C HUM YT'OJIOBHOTO Jiesa 1o (opMyJie «O BO3BPAIIEHUU YTOJIOBHO-
ro JieNia CJIeI0BaTeNo JUIsl MPOU3BOICTBA JOMOJHUTEIBHOIO CIIE/ICTBUS, U3MEHEHUsI o0bemMa 00BU-
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HEHHs MO0 KBaTM(HUKAIMU JIEHCTBUN OOBHMHSEMBIX HIIM IEPECOCTAaBICHUS OOBUHUTEIBHOTO 3a-
KJIFOUEHUS! ¥ YCTPAHEHUs! BBISBICHHBIX HEJIOCTATKOB CO CBOMMH NMHCbMEHHBIMU yKa3zaHUSMU» (1I. 2
q. | ct. 221 VIIK P®). 10T J[aMOKJIOB M€Y IPOKYypaTypa UCIOIb3YET C MAKCUMYMOM JOCTYIIHBIX
eil npedepeHIuii no 6ropoKpaTU3aIK 10CYAeOHOTO YrOJIOBHOIO CyA0IPOn3BoAcTBa. ONpOIIeHHbIE
HaMU CJIEZ0BATEIM MOJAUEPKUBAIOT «1€PECTPAXOBOUYHYIO MO3ULUIO MPOKYPATyphl», BBIPaKAIOILYO-
csl B TpeOOBAaHUAX MPOU3BOJCTBA CIEICTBEHHBIX JIEHCTBUM, KOTOPHIE HE TOJBKO HE SBJIAIOTCS 005-
3aTeJIbHBIMU B TIOJTHOM CMBICIIE 1yXa M OyKBBI 3aKOHA, KaK OYHAsl CTaBKa, HO U SIBHO HAIPaBJICHBI HA
JOKa3bIBaHHE YK€ JOKa3aHHBIX B JOCTATOYHOM 00BbEME U KauecTBe (haKTOB.

OT yacTu HEOOXOIUMOCTh MPOU3BOJCTBA OUHOM cTaBKH, Kak cumtaroT J[.H. Koxyxapuk n
T.I'. KyapsiBueBa, onpenenena . 3€ cr. 14 MexayHapoJHOTO MakTa O IPaXJaHCKUX U MOJIUTHYE-
ckux mpasax u 1. 3d ct. 6 KoHBeHIIUM 0 3alIMTe MpaB YeI0BEKa U OCHOBHBIX CBOOO/, B KOTOPBIX, I10
X YOXICHHIO, MPEAYCMOTpPEHA «HOpMa O MpaBe OOBUHSAEMOrO JOMPAINBATh MMOKA3bIBAIOIINX
IIPOTUB HETrO CBUJETENEH (IIpaBO HA OYHYIO CTaBKY) U IIpaBe Ha BBI30B U JIOIIPOC €r0 CBUIETEIEH Ha
TeX ke yCIOBHSX, KaKue CYIIECTBYIOT JUIsl CBUAETENeH, mokaspiBatomux npotus Hero» [10]. Kax
MPEJCTABISETCS, TAKOE MPSIMOE OTOXKAECTBICHUE TIPpaBa AOIMPOCca TOT0, KTO JaeT MPOTUB TeOs MOKa-
3aHMS, U OYHOM CTaBKU BBHITTISAUT BECbMa CIOPHBIM, €CIM OOpaTUTh BHUMAaHUE Ha KOHKpETHBIC
(bOpMYITHPOBKH MEKAYHAPOIHBIX MPABOBBIX aKTOB M IMYOJIMYHBIA XapakTep MPOU3BOJAUMBIX CIIE[I-
CTBEHHBIX AeicTBuii. [IpaB0 OOBHHAEMOr0 «JIOMpAIIMBATh MOKA3BIBAIOIIUX MPOTUB HETO CBUJIETE-
JIei WM UMETh TPaBO Ha TO, YTOOBI ATH CBUAETENN OBLIM JOMPOIIEHBI, U UMETh IPAaBO Ha BHI3OB U
JIOTIPOC CBUJETENCH B €ro mojb3y Ha TEX K€ YCIOBMSIX, UTO U JUJISl CBHUJETENEH, MOKa3bIBAIOIINX
NPOTUB HETO», YCTAHOBJICHHBIC M. 3 «U» cT. 6 KOoHBeHIIMM O 3alUTe MpaB YeIOBeKa U OCHOBHBIX
cBoOox [11] u . 3«e» cT. 14 MexxayHapoJHOTO MaKTa O rPaKJAaHCKUX U MOJUTUYECKUX MpaBax [12]
JNCHCTBUTEILHO TECHEHIIMM 00pa3oM CBS3aHBI ¢ OYHOW CTaBKOH. OIHAKO 3TH TIOJOXKEHUS, BO-
MEPBBIX, HE MPEIOoaraloT paclIupUTESIbHOTO ToJIKOBaHus [13, ¢. 84], a BO-BTOpBIX, B CBETE UMeE-
romuxcest pemieHnit ECITY co3natoT MiLII030pHYI0 albTEPHATHBY «IOIPAIIMBATh MOKa3bIBAIOIIUX
IIPOTUB HETO CBUICTEICH MJIM MMETh NPaBO HA TO, YTOOBI 3TH CBHAETEIH ObLIH JONPOIICHBI
(Beraeneno MHoM — O.I1.)», Torna kak B 1eHCTBUTENILHOCTH MPAaBO Ha JIUYHBIA JOMPOC OOBUHSAEMBIM
MOKa3bIBAIOLIET0 MPOTHB HEr0 HOCUT MPUHIMITHAIBHBIA XapakTep. B KoHTekcTe ckazaHHOro o0Opa-
njaet Ha ce0s BHUMaHue u3BectHoe [loctanoBnenue EBpomneiickoro Cyzaa mo nmpaBaM 4elloBeKa OT
17 despans 2011 r. mo geny «Kononenko (Kononenko) mpotus Poccuiickoit denepanuuy», B m. 66
kotoporo ECIIYU oTmerus, «uTo 3asiBUTENb HE MMEN BO3MOXKHOCTH JorpocuTh cBuzaerens L. Bo
BpeMs CJEJICTBHUS MU B CyAeOHOM pa3OuparenbeTBe ... , yTo Biactu Poccuiickoit @enepanuu He
OCIIapUBaJIM TOTO, YTO 3asIBUTEINIb BO3paXkasl MPOTHUB OrjalleHus nokasanui caunaerens 1., nanHbpIx
Ha CTaJIUU IIPEIBAPUTEIBHOIO CIEACTBYS, U He YCMATPHUBAaeT OCHOBAHMI 110J1araTh, 4YTO OH OTKA-
3aJIC OT CBOEro MpaBa HAa OYHYI0 CTaBKY ¢ 3TUM cBuaereseM (BoiaeneHo mHoi — O.I1)»[14].
Kpowme Toro, B 1. 69 Iloctanosnenus: EBponeiickoro Cyna no npasam yenoBeka OblUT MpU3HAH (akT
TOTO0, UTO «3asiBUTENIb HE UMEJ BO3MOKHOCTH MEPEKPECTHOIO TOMPOCa CBUIETENSI, TOKa3aHUs KOTO-
pOro MMeENH pelIarollee 3Ha4YeHUE AJI €r0 OCYXKIEHHUS, U ... YTO HallMOHAJIbHBIE BIACTH HE IIPHUHS-
JI1 BCE pa3yMHbIE MepHhI JUIsl 0OecreyeH sl SIBKU 3TOr0 CBUAETENS B Cyl», B CBsI3U ¢ yeM EBpormeii-
ckuii CyJ 3aKJIIOYMII, YTO «IIpaBa 3asBUTENS HA 3alIUTy ObUTM OTPaHUYEHBbI B CTENEHH, HECOBMe-
CTUMOW C TapaHTHSIMHU, MPEIYCMOTPEHHBIMH MYHKTOM 1 M TOJMYHKTOM «0» myHKTa 3 cTathu 6
KonBenuun. CooTBETCTBEHHO, UMEJIO0 MECTO HAPYIIEHUE ITUX MOJIOKEHUIY. CIIeICTBUEM IIPUHATO-
ro ECITY permrenust mo neny «Kononenko (Kononenko) npotus Poccuiickoit denepariim» cTaio To,
yro [Ipesunnym BepxoBHoro Cyaa P® nocraHoBui BO300HOBUTH MPOU3BOACTBO MO JAHHOMY YIo-
JIOBHOMY Jiely BBHJly HOBbIX 00cTositenbeTB[15]. Ota nozunus ECIIY no cymectBy crana ¢gaktu-
YEeCKM YacTbhlO MPaBOBOM cucTeMbl Poccun, HO CKOJBKO-HUOY/Ib 3aMETHBIX U3MEHEHUN B MHCTUTYTE
OYHOM CTaBKHM MbI MO-TIPEKHEMY HE HaOmonaeM. HbIMU cioBaMHu, 003aTeNbHOCTD €€ MPOU3BO/I-
CTBa MO-TIPEKHEMY OCTAETCsl BOIIPOCOM (PaKkTa B CUTYyalluH, KOTJa CBUETENb, IOKA3bIBAIOIIUI TPO-
THUB OOBHMHSIEMOT0, MOXET HE SIBUTHCS B CYJ, U TaKO€ CJIEJICTBEHHOE JEICTBHE B JOCYI€0HOM IpO-
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U3BOJICTBE SKOOBI B MOJIHOM MEpe peau3yeT MpPaBO MOJBEPrarollerocss yrojloBHOMY MpecierioBa-
HUIO JIMIA JIOTPAIIMBATh TOTO, KTO JIa€T MPOTUB HETo Moka3aHusi. OroBOpKa «IKOOBI», pazymeeTcs,
CBsI3aHA C TEM, YTO OOBUHSEMBIN HAa OUYHOI CTaBKE MOXKET 3aJaBaTh BOIPOCHI MOKA3bIBAIOIIEMY IPO-
THB HETO CBUJETEIIO JIUIIL C OA00PEHUS CIIe0BATENs, TOCKOIbKY, KaK YCTAHOBJICHO B 4. 2 cT. 192
VIIK PO, winna, Mexay KOTOPbIMU IPOBOJUTCS OYHAsl CTaBKa, MOTYT C pa3pelIeHUs Cle10BaTeNs
3a/1aBaTh BOMPOCH! ApYr Apyry». C TOUYKU 3peHHs] MEXIYHAPOJHBIX CTaHAAPTOB KyJa IMpaBUIbHEE
ObL1a Obl crienManbHasi OrOBOPKa IS 0J103peBaeMoro, ooBuHsemMoro: «CrenoBaTenb npeaocTaBis-
€T BO3MOXKHOCThH I0JI03peBACMOMY, OOBHHSIEMOMY 3a71aBaTh BOIPOCHI MOKA3BIBAIOIIEMY ITPOTHUB He-
ro y4acTHUKY Ipouecca. CrienoBareiib OTKJIOHSET HAaBOJSALIME BOIPOCHI U BOIIPOCHI, HE UMEIOIINE
OTHOILEHUS K YTOJIOBHOMY Jienty. OTKJIOHEHHBIE BOIIPOCHI 3aHOCSTCS B MPOTOKOJ». Takum oOpazom,
ne ope U ae GakTo OuHas CTaBKa SIBISETCS 00s3aTENbHON HCKIIIOYUTENBHO B CIIydasx, KOIr/la Ha
CTaJMH PACCIIECIOBAaHUS 10JI03PEBAEMOMY, OOBHHIEMOMY HEOOXOJMMO MPEJOCTABUTh BO3MOXKHOCTD
JOTPOCUTH MOKA3BIBAIOILLIETO MPOTUB HEIO0 YYaCTHUKA MPOLECCa, TOCKOJIbKY 3/1€Ch B 1yXe MEXIyHa-
POJHBIX CTaHJAPTOB BaXKHEE TOBOPUTH HE O CBHJETENIC B KOHTEKCTE HAIIMOHAIBLHOTO YrOJOBHOTO
MPOLIECCYAJIbHOTO MPaBa, a O CBUJETENLCTBYIOLIEM MPOTUB. Pazymeercs, npaBo Ha ydyacTue B mepe-
KPECTHOM JIOMPOCE MOXKET OBITh Pean30BaHO M B CYyJlE, HO B CIy4ac HESIBKU M HEBO3MOXKHOCTH
MPUBOJA CBUAETEINS UM MOTEPIIEBIIETO B CYJl, OTCYTCTBUE OYHOM CTAaBKHU IO KJIFOUEBBIM CBUJIETE-
JSM B JJ0CYy/1€0HOM MPOU3BOJCTBE JIEHCTBUTEIBHO CO3/1a€T PEABHYIO YIpo3y yTpaThl AOKa3aTellb-
CTBEHHOW IIEHHOCTH IMOJYYE€HHBIX CBEICHHUI-MOKAa3aHU OOBHMHUTEIBHOIO XapakTepa 0e3 uX mpo-
LeCCyaIbHOM «ampoOaiiumuy» BOIPOCaMU TOTO, TPOTHUB KOTO OHM JIaHBHI.

[Tomumo mpouero, HeIb3sE HE OTMETUTh M TOT (akT, 4To 0OBHHsIeMBbIH B Poccuu Gombiie,
geM OOBHMHSIEMBIH B KOHTEKCTE TaK HAa3bIBAGMOI'O CKPBITOTO IPECIeIOBaHUs CBUACTEICH, KOTIa
(haKTUYECKU MPUYACTHOE K MPECTYIUICHHUIO JIMIIO JIOJITO YYaCTBYET B MPOIECCE B TAKOM KayecTBE C
BO3JIOKEHUEM Ha HEro O0S3aHHOCTH JaBaTh TOKa3aHWs, HaNpUMEp, MPOTHB JIUJCpa MPECTYITHON
rpynmnsl. C.A. Ileidep, cnpaBemiuBo yBs3bias 3akperuieHHoe B YIIK P® npaBo cBuperens moib-
30BaThCs MOMOIIBIO aIBOKaTa ¢ TpeboBaHusiMu EBporneiickoii KOHBEHITUHU O 3alIUTe MpaB YeloBeKa
1 OCHOBHBIX cB000J OT 4 HOAOps 1950 r., oTMeYaeT, YTO 3TO JeTanbHOE MPUTI3aHUE «TIPHOOpeTaeT
0CcO0YyI0 3HAYMMOCTh TOT/Ia, KOTJ]a B OTHOIIIEHWN CBUACTEIIS IPUMEHSIOTCS aKIIMH, KOTOPhIE MOYKHO
HMHTEPIPETHPOBATH KaK CKPBITOE MPOSBICHNUE YTOIOBHOTO MpecieAoBaHus (0OBICK, BhIEMKA, OYHAs
cTaBka u T.1.)»[ 16, c¢. 177]. B mogoOHBIX CUTyalusAX CI0XHO ()aKTHUYECKH CY3UTh MPaBO MOABEPra-
IOILIETOCS] YTOJIOBHOMY IPECIIEIOBAHUIO JOIPAIINBATh TOTO, KTO MOKa3bIBAET MPOTHB HETO 10 MPO-
neccyabHOM (UTyphl TMOJ03peBaeMoro, ooBuHsemoro. I Tem He MeHee, MogoOHasl MpaKTHUKa
«CKPBITOTO TpeciieIoBaHus» ecTh Bompoc (akta. [logamistomniee OONBIIMHCTBO CBUAETENCH SBIIS-
I0TCS TaKOBBIMH B COOCTBEHHOM CMBICIIE CIIOBa, a MOTEHIIMAIbHBIE CPEAN HUX MO0JI03pEBacMble U
O0OBHHSIEMBIE BCTPEUAIOTCS HE TaK YK YaCTO.

Jloka3piBaHre 0€3 BCECTOPOHHOCTH, MOJHOTHI M OOBEKTUBHOCTHU, MPH MApaOKCaTbHOM B
CMBICIIOBOM DPAaCXOXICHUU C PEATbHOW JEHCTBUTEIBHOCTHIO JIOMUHHUPOBAHUU OCOOOTO MOpsIIKa
MIPOM3BOJICTBA TI0 YTOJOBHBIM JIeJIaM B CBSI3H C COTJacHeM OOBHHIEMOTO C MPEIbSIBICHHBIM OOBH-
HEHHUEM W peajn3aluei MHCTUTYTa JOCYACOHOTO COTJIAICHHS O COTPYIHHUYECTBE YK€ HE TO, YTO
OBLTO TIPEXkKIE, U IEHHOCTh OYHON CTaBKM KaK CPEACTBA MPEOJONICHUS CYIIECTBEHHBIX MPOTHBOpE-
YUl B paHee JaHHBIX MMOKAa3aHUAX HE UMEET OJHO3HAYHOTO OPUEHTHPA HA YCTAHOBJICHUE UCTHUHBI 110
neny. K cioBy, ecnu B pe3ynpTaTe €€ IpOU3BOJICTBA CIIYIUTCS HEYTO 00paTHOE 3alllIaHMPOBAHHOMY
CIIEJICTBUEM YCTAHOBJIEHUIO JEHCTBUTENBHBIX OOCTOATEILCTB COAESHHOIO W IOJY4YaeTcsl COBEp-
IIEHHO 0OpaTHBIA 3(PQeKT, Korjaa MmoKa3pIBAIONIUNN MPOTUB OOBUHSIEMOTO CBUAETEIh COTJIACUTCS C
BBICKA3aHHOM HAa OYHOW CTaBKE BBHIMBIIIJIEHHOW BEPCUEN MPOU3OMICANIETO MOJBEPratoIerocs yro-
JIOBHOMY MPECIEAOBAHUIO JIMILA, TO U B 3TOM CJIy4yae MpOLECCYaJbHbIN Pe3ysbTaT MPEeoAOJIEHUs
MPOTHBOPEUYUN B paHee JAaHHBIX IMOKAa3aHUAX OYyJEeT MOJy4eH. 3aKOHOJATENb, CYIsS MO pPEIaKIuu
HOPM O TIPaBOBOM PETyJIMPOBAHUHU MPOU3BOJCTBA OYHOU CTaBKH, MHAU(P(PEPEHTEH K KaKOMY THUITY
MPEOJIOJICHUST TTPOTUBOPEYHMI BENIET OYHAs CTaBKa. boyiee TOro, pucku moiayduTh 3PGHEKT MpsiMo
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IIPOTUBOINOJIOKHBIM YCTAHOBJIEHNIO UCTHHBI IIyTEM IPEOJ0JIEHHUS] IPOTUBOPEUN B paHee JaHHBIX
MOKa3aHUAX BEChMa BEJMK, HAPUMED, MIPH MPOU3BOACTBE OUHOM CTaBKU MEXAy OOBUHSAEMBIM C 00-
raTbIM IPECTYIHBIM OIBITOM U HECOBEPUIEHHOJIETHUM CBUJIETENIEM, C KOTOPBIM HEMIOCPEICTBEHHOTO
WM C ero OJU3KUMH POJACTBEHHUKAMHU YK€ «IIOTOBOPUII O TylIamM» 3alIUTHUK C UX COTJIacus, pea-
nu3ys npeaocTaBiieHHoe eMy 1. 2 4. 3 c1. 86 YIIK P® mpaso.

Ckencuc mo moBoay 3¢ (HeKTUBHOCTH OYHON CTaBKU B YCTAaHOBJICHHMU MCTHUHHOTO XapakTepa
MPOU3OMIEANIETO COOBITHS, M300JIMYCHUS JIMIA WITH JIUI] IPHYACTHBIX K COBEPILICHUIO PECTYIUICHUS
BBIPAXKAIOT OIPOIICHHBIE CIEAOBATENIN, KOTOPbIE, TEM HE MEHEE, MOJUEPKUBAIOT, UTO UX MPABO Ha
IIPOU3BOJICTBO 3TOT'O CJIEICTBEHHOI'O JEUCTBHUS 110 BOJIE IPOKYPATYphl HEPEIAKO, B OCOOEHHOCTH, €C-
JIU pedb UJAET O MOKa3aHUsIX MPOTHB OOBHHIEMOro, MpuodpeTaeT xapakrep o0s3aHHOCTH. B ciiydae
C OOBUHSIEMBIM MO00HAs TPAKTHUKA MOHITHA C TOYKH 3PEHUSI MEXTyHAPOAHBIX CTAHIApPTOB B 00ec-
MeYeHUH OOBUHSAEMOMY IpaBa JOMpaIlIuBaTh TOrO, KTO MMOKa3bIBaeT MPOTUB Hero. OaHako eciau 00-
BUHSIEMBIN CaM OTKa3ajcs JaBaTh MOKA3aHUsS, TO B KOHTEKCTE (POPMYIIbI «ECIIM B MIOKA3aHUAX paHee
JIOTIPOILIEHHBIX JIUI] UMEIOTCS CYIIECTBEHHBIE MPOTUBOPEUNS OYHAs CTaBKa JaXke B LesIX obecme-
YeHMsI IIpaBa JOIPAINBaTh MOKA3bIBAIOLIEr0 MPOTUB IIPOCTO HEBO3MOKHA 3a OTCYTCTBHEM OCHOBA-
HUU K ee Mpou3BoJACTBY. OJIHAKO PUCK HApYUIEHUsI MEXAYHAPOJHBIX CTAHJAPTOB OT 3TOTO HE CHU-
xaerca. Kak npencrasisieTcs, ¢ yueToM TOro, 4TO IPEOAOJIEHHE NPOTUBOPEUUN HUKAK HANPSAMYIO
HE CBSI3aHO HU C OXPAHUTEJIbHBIM CYAOIPOU3BOJCTBOM B LI€JIOM, HU C YACTHBIM €r0 MPOSBICHUEM
o0ecrieyeHus rpaBa OOBHHIEMOMY JAOMPAIIMBATH TOTO, KTO AA€T MPOTHB HETO IMOKa3aHUs, CIeI0Ba-
10 Obl BepHyThCs K popmyse YYC 1864 r. o «cnyuaax HagoOHocTtu». Kpome Toro, npeporarvaa mno
IIPOU3BOJICTBY OYHOM CTaBKU JOJKHA MEPENTH K CTOPOHE 3alUThI, a CJIE0BaTEIb OyIeT JUIb OT-
JIENIbHBIM MTOCTAHOBJICHHEM Pa3bsICHUTh IIPABO OOBUHSAEMOMY JOMPAIIMBATh HA OYHON CTaBKE TOTO,
KTO ITOKAa3bIBAET MPOTUB HETO, OOIMYAET €T0 B COJIETHHOM CBOUMH ITOKA3aHUSIMH.

B ocranbHbIX Cily4asx OYHbIE CTABKU MEXY CBUACTEISIMHU WM CBUAECTENIEM U MOTEPIIEBILINM,
TyMAaeTcCsl, JOJDKHBI ObITh 3aMEHEHBI BO3MOYKHOCTBIO MIPEABSBIATH (PparMEHTHI TPOTOKOJIOB paHee J0-
MPOILIEHHBIX JIMIL, YTO CYIECTBEHHO COKPATUT M30BITOUHYIO IYCTYIO M 0e3pe3yibTaTUBHYIO OIOpO-
KpaTHIO YroJIOBHOTO mpotiecca. M 3TOT mojaxoj Kak HEKoe oOllee MpaBUIO0 MOKET CTaTh B LIETIOM
YHUBEpCAJIbHBIM, 32 UCKIIOUEHHEM CIy4aeB TallHOIO IpeciieioBaHus, Korja oOpeTeHne CBUAETeNeM
cTaryca 0OBHHSAEMOTO JIOJKHO aBTOMaTHUECKH BJI€Ub BCE MPOLIECCyaIbHbIE MOCIEICTBHS, B TOM YHC-
Jie CBSI3aHHBIE C peanu3alyeil mpasa JONpaniMBaTh MOKa3bIBaroOIIero mpotus Hero. Ho crout nu B
o4yepeaHOI pa3 JbIphl AE(PEKTOB MPAKTUKU MPABONPUMEHEHHS JIaTaTh KOHBIOHKTYPHBIMU U3MEHEHU-
SIMU U JONOJHEHHUSAMH B YTOJIOBHO-TIpOLiECCyabHbIN Kojeke Poccnn — Bonpoc putopuueckuil. bonee
TOro, (hparMEHTApHOE COXPAaHEHNE OYHOM CTaBKHM ¢ OOBHHSAEMBIM B Cllydae pealu3alliu ero rnpasa J1o-
MPAINBATh JIMYHO MOKA3BIBAOIIETO MPOTHB HETO JaXKe B Mpe/jlaracMoM HaMU BapHaHTe — 0e3 Tako-
BOI MeXly CBUJETEISIMA — €CTh JIMILb MOIyMepa, MOCKOJIbKY B KOHTEKCTE CJIOKUBIICHCS MPAKTUKU
SBJISIETCSL XOTS M CJIaboii, HO BCe-TaKHM TapaHTHEH Ul CTOPOHBI 3aLIUTHI B N300IMYEHUHN HE00pOCco-
BECTHOT'O CBUJIETEIbCTBYIOIIETO NMPOTUB. OAHOBPEMEHHO OYHAs CTaBKAa B JAHHOM CIlydae OCTaeTCs
CPEIICTBOM IMPEyMPEexIeHHs BOSMOKHBIX 3KCIIECCOB HESIBKM M300JMYArOIEro cBUaeTeNs B cya. [ o-
OanpHOE pelIeHre MpoOJieMbl BUAWUTCS B TOM, YTOOBI OOECIEUUTh HaJUICKAIUN MEXaHU3M Iepe-
KPECTHOI'O J0NIpPOca B CyZI€ U SIBKM CBUJETEIbCTBYIOIIETO NPOTUB B Cyl. MIHBIMM cllOBamMH, JTy4IIUM
petieHreM ObLIO OBl YIpa3IHEHHE OYHOM CTaBKHM BOOOIIE C IEPEHECEHUEM LIEHTpa TSHKECTH peannsa-
IIUM TpaBa 0OBUHSAEMOTO JIOTIPAIIMBATh MOKA3bIBAIOLIETO IPOTUB HETO B Cy/1e0HOE pa3OMpaTeIbCTBO.
OpHako Takoe BO3MOKHO HE HAa YACTHOM YPOBHE M MCKIIIOYMTEIBHO C OYHOM CTaBKOM, a €cliu J10Cy-
neOHOe POU3BOCTBO B IEJIOM OYyJIeT CYIIECTBEHHO COKpAILlEHO U KaYeCTBEHHO PEOPraHM30BaHO I10
aHaAJIOTUH, K TPUMEPY, C TIOJIULIEUCKUM JJoO3HaHueM [ epmaHum.

Kak ormeuan B cBoe BpeMs M.C. Ctporosud, pe3yabTaT O4HON CTaBKH BO3MOYKEH TPOSKHMIA:
BO-TIEPBBIX, CIEI0BATENb MOXKET YIUYUTh OJTHOTO U3 YYACTHUKOB CJIEJICTBEHHOTO JEMCTBUS BO JIKU
U TakuM 00pa3oM yCTpaHUT MPOTUBOpPEUHE B MOKA3aHUSIX; BO-BTOPBIX, OJTHO U3 JOMPAIINBAEMBIX
JIUI WJIM OHU 00a MOTYT MOHAThH JAOMYIIEHHYI0O UMU OIIMOKY B MPEKHUX MOKAa3aHUSIX U UCIIPaBUTh
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ee U, B-TPeThbUX, 00a JONpAIINBAEMbIE MOTYT OCTAThCS «IIPU CBOMX ITOKAa3aHMSX, HO CJIEJOBATEllb
00 ydenures, B 4eM NpUUHMHA Pa3HOTIACHs, KAaKUE TIOKA3aHUs IPABUIIbHBI, 8 KaKWe HeTPaBHIIbHBI,
1100 K€ HaWJeT MyTh JUIs BBISICHEHUS 3TOTO B IPOLECCe JalbHEHILEero cieACcTBUS IOCPEICTBOM I10-
Jy4EHHUS U UCCIIE0BAaHUS HOBBIX Joka3arenbeTBy». IIpu atom, M.C. CTporoBud B KOHTEKCTE COBpE-
MEHHOI'0 €My BpeMEHHU OblI ONpaBJaHHO ONTUMHUCTHYEH: «[Ipu NmpaBUIBHOM NPOBEIEHUH OYHOMH
CTaBKM OHa BCETrJa JaceT KakoW-TuOo MOJIe3HBIN pe3ynbTaT. Berpeuaromuecs e B CIEICTBEHHOM
IIPAKTUKE CIIy4au, KOTa BCA OYHAs CTaBKa CBOJAUTCS K TOMY, YTO JOIPOIICHHBIC HA OYHOM CTaBKE
JMILA JIMIIb TIOBTOPSIFOT CBOM PAHEE JIaHHBIE IOKA3aHMsI, 03HAaYal0T HEMPABUIbHOE, HEYMEIIOE, YUCTO
dhopmasibHOE TIpOBeIeHne 0uHOM cTaBKu»[17, c. 114]. OnHako BpeMeHa H3MEHUIIUCh KapAMHAIBHO,
U clIeZoBaTeNb Yallle BCEro OECCUIEH KaueCTBEHHO pa3pelluTh IPOTUBOPEUNS B II0KAa3aHUAX pPaHEe
JOIPOIIEHHBIX JIUI] YCTAHOBJICHUEM HCTHMHHOIO IIOJOXKEHHUS BEIEH IMOCPEICTBOM IPOU3BOJACTBA
3TOTO CJIEJCTBEHHOTO JCHCTBHS M CTAHOBHUTCS 3aJI0)KHUKOM CIIOKUBIIEHCS KOHBIOHKTYPBI €ro (ak-
TUYECKOI HEOOXOIMMOCTH, YCUJIMBAEMOH €Ille U MPaBUJIOM O TOM, YTO «OIVIAallleHHWe MOKa3aHUH J10-
[IpallIMBAaEMBbIX JIHII, COAEPKALIMXCS B IPOTOKOJAX MPEABLAYIIUX JOMPOCOB, & TAaKKEe BOCIPOU3BE-
JIeHHe ayauo- U (WJIM) BUJIC03alUCH, KHHOCHEMKH 3TUX MOKa3aHUM JIOIyCKaOTCs JIMIIb [10CIe Aa4n
MIOKa3aHU{ yKa3aHHBIMM JIMLAMH WIM UX OTKa3a OT Jayu IOKa3aHUI Ha OYHOU cTaBke» (4. 4 cT. 192
VIIK P®). Kak noka3siBaeT COBpEeMEHHasl MPAKTUKA J1OCYA€OHOI0 MPOU3BOJCTBA M0 YrOJIOBHOMY
Jielly, O4Has CTaBKa B IOJABJISIOLIEM OOJIBIIMHCTBE CIy4acB OKa3bIBaeTCsl O€3pe3ysIbTaTHOW WM
BOBCE BJICUET yTpaTy IOJIyYEHHBIX JOCTOBEPHBIX CBEICHUI HE 110 BUHE CIIEIOBATENS, a CBA3H C TEM,
YTO 3aIIUTHUK €llle 10 €€ IPOU3BOJCTBA «OIPOCUI CBUAETEIBCTBYIOIIETO IPOTUB C €r0 COrIacusy,
T.e. mo0ece10Bal ¢ HUM, a MHOTJa U ¢ ero OJU3KUMHU POJICTBEHHUKAMU «II0 Aymiam». B ckenrtude-
CKOM OTHOILIEHUH K IT03HABATEIbHOMY MOTEHIIMALy OYHOM CTaBKU Mbl HEe 0AMHOKH [ 18, c. 56]. Bme-
CT€ C TE€M, B CBSI3U C UMIUIEMEHTALMEN MEXyHApOAHBIX CTaHAAPTOB B O0JIACTH pealn3aluu MpaBa
OOBUHSEMOTO JIOTPAIINBATh TOTO, KTO IMOKA3bIBAET MPOTHB HEro, CMEHWJICS M BEKTOP 3HAYMMOCTHU
OYHOM CTaBKH, CMECTHUBIINCH OT YCTPAHEHUS NIPOTUBOPEUYUI B paHee JaHHBIX NIOKA3aHUAX K peanu-
3allMM 03HAYEHHOTO JIETAJIbHOTO MPUTA3aHUS B JOCY1€0HOM NPOU3BOJICTBE.

B cucreme cpencTB NOKa3bIBaHUS OYHAs CTaBKAa 3aHUMAET B COBPEMEHHOW IPAKTHKE yro-
JIOBHOT'O CY/IOIIPOM3BOJICTBA OJJTHO U3 CaMbIX 3aMETHBIX MecT. C yBEpEHHOCThIO MO’KHO YTBEP:K/IaTh,
YTO 10 BOJIE IPOKYPATyphl, CTpEMSIIECHCS K MUHUMH3AlMKA PUCKOB MIPU MOAJIEpKAHUKU OOBUHEHHMS B
CyJle M3-3a XPOHMYECKOIO HEIOBEPUs K OpraHaM IpeIBapUTEIbHOIO paccielOBaHUs, €€ IPOU3BOI-
CTBO NPEBPATHIIOCH B «I10JyOOsI3aHHOCTBY CJIe/I0BaTeNsl, 103HaBaTeNs, pa3yMeeTcs, eClid B IIOKa3a-
HUSX paHee JOMPOILIEHHBIX JIUI UMEIOTCS CYIIECTBEHHbIE TPOTUBOpeUHs. OCOOEHHO MeyanbHO, YTO
B MOCJIEIHNE T'OJIbl OHA BCE Yallle CTAaHOBUTCS OOPEMEHUTENIbHON (OPMATIBHOCTBIO HE IO BUHE Clie-
Jl0BaTelsl, a BBUJY TOT0, UTO HUKAKOH «3((eKT MPUCYTCTBUsA» B 00IIeCTBE MOOEAUBILIETO ITUHU3MA
HE MOXET KOHCTPYKTHUBHO BO3JEHCTBOBATH HA JTYILErO C T€M, YTOOBI CKIIOHUTh €ro K COOOLIEHUIO
IIPaBAMBBIX CBEICHMI. B myunieM ciydae Mo ee uToram «BCE OCTAIOTCA IPU CBOUX». MMmiemenTa-
1Sl MEXIYHAPOJHBIX CTaHJApTOB B POCCHUHCKYIO IPABOBYID CHCTEMY JOOABISET «ITHMKAHTHOCTU
CJIOXKUBILIEHCA KPU3UCHON CUTYallMd C OYHOU CTaBKOM.
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B coBpeMeHHBIX YCIOBHUSX BOIPOCH! OIICHKH aJIBOKa-
TOM OOOCHOBAaHHOCTM HA3HAYCHUS M MPOM3BOACTBA
CyneOHOI AKCIIepPTU3Bl HA OCHOBE aHAIIN3a MPOIECCy-
aJbHBIX JTOKYMEHTOB, KAacCAOLIUXCSl MPUHATUS COOT-
BETCTBYIOIIETO PEIICHUS, CTAHOBATCS 0CO00 aKTyallb-
HBIMH. DTHUM OOYCJIOBJICHBI IpeJyiaracMbic B paboTe
PEKOMEH/IAITUH TI0 OIEHKe OOOCHOBAaHHOCTH BBHIHECE-
HUSI TIOCTAHOBJICHHUS O TIPOBEICHUU CYJcOHON IKCIEep-
TU3bl U TPAaBWJILHOCTH (HOPMYJIHUPOBKHM BOIPOCOB Ha
ee paspemieHre U cHOpMYITUPOBAHHBIE aBTOPOM KpH-
TEPUU OLEHKM KaueCTBA MCXOOHBIX MATEpHUaJIOB, Ie-
penaBaeMbIX Ha ucciefoBanue. OleHUBas KadeCTBO
CPaBHUTEJBHBIX O0pa3loB, aJBOKaTy CIEAyeT IOM-
HUTb, YTO MHULHUATOP HAa3HAYEHHOM H3KCHEPTHU3bI, HE
BIIOJIHE pa30MpaloLuiics B TpaBWiIaX HUX OoTOOpa H
MIPEICTABIISIOMINN SKCIEPTy JJIs CpaBHEHUSI HEKade-
CTBEHHBIC 00Pa3Ibl, HEM30EKHO 3aKIIA/IBIBAET OLIHOKY
U B PE3yNbTaThbl NpeAcTosen sxcnepTusbl. [loatomy
aJIBOKaTy Ba)KHO BOBpEMs OOHAPYXHUTh HEIOCTATKH
CPAaBHUTEIBHOIO MaTepuaia, MpeagoKEHHOro 3KCIep-
Ty ISl KICCIEJOBAHMSI, M COOTBETCTBYIOIIMM 00pazoM
Ha 3TO OTPEarupoBaTh, 3ASBISISI O JOMOJHEHHH WU
3aMeHe HeKaueCTBEHHBIX 00pasioB. Mnm mocie okoH-
YaHWS SKCIEPTH3bl MOCTABHUTH BOMPOC 00 HCKITFOUe-
HUU DKCIEPTHOTO 3aKIIOUEHHUs W3 4YHhcla JoKasa-
TEJIBCTB IO ISy Kak HeJomycTumoro. B ciydae 3a-
TPYOHEHHA C CaMOCTOSITEJIbHOWM OLIEHKOM KayecTBa
00pasIoB agBOKATy CIIEAyeT OOPATUTHCS 33 KOHCYIb-
Taluen K CrIeUanCTYy.

KioueBble cioBa: ajnBokat, cyaeOHas SKCIEPTH3A,
OCHOBaHUSl Ha3HAUYEHUS SKCIEPTHU3BI, HCCIETyEeMbIe
MaTepHuallbl, CpaBHUTEIbHBIE 00pPa3IIbI.
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In modern conditions the issues of the lawyer’
assessments of reasonableness in commissioning
and performing of expert examinations based on the
analysis of procedural documents relating to the
relevant decision, become particularly important.
The proposed recommendations of assessing rea-
sonableness in rendering the decision to commis-
sion expert examinations are stipulated by the fore-
going as well as the criteria formulated by the au-
thor for assessing the quality of original materials
submitted for analysis. While assessing the quality
of comparative samples, the lawyer should remem-
ber that the initiator of the commissioned examina-
tion, who is not quite knowledgeable in the rules for
their selection and gives unsatisfactory samples to
the expert, inevitably lays down an error in the re-
sults of the upcoming examination. Therefore, the
lawyer must timely discover shortcomings of the
comparative material that is proposed to the expert
for investigating and appropriately respond to it,
claiming for complementing or replacing unsatis-
factory samples. Alternatively, after the examina-
tion he\she must raise the question of exclusion of
the expert opinion from the list of case evidences as
inadmissible. In case of difficulties with exercise of
judgment of samples quality, the lawyer should
seek specialist’s advice.

Key words: lawyer, forensic examination,
grounds for commissioning of expert reviews, ma-
terials under examination, comparative samples.

C marepuanamu cyneOHBIX IKCIEPTU3 aIBOKATy MPUXOAUTCS paboTaTh, aBas UM OLICHKY, Ha
Pa3HBIX CTAJUSAX YrOJOBHOTO TMporecca. B 3aBUCHMOCTH OT 00beMa JOCTYIMHOW ISl U3YYCHHS WH-
dbopmarim, comepikalieiics B MaTepuanax Jena, alBoKaT pelaeT u pa3TudHbIe 3aa4u, CBI3aHHbBIE C
3alMTON MpaB U MHTEPECOB Ipe/cTaBIsieMoro UM juma. Ha stane npeaBaputenbHOro pacciefoBa-
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HUS BO3MOXKHOCTH aIBOKATa B 3TOM CMBICJIE OTPAaHUYEHBbl TEMHU MaTepuajaMu, C KOTOPbIMH a/IBOKAT
(3auMTHUK) BIpaBe 3HAKOMUTbCS. Cpean HUX, MPEXKIE BCEro, MOCTAHOBICHUE O Ha3HAYEHHH IKC-
neptu3bl (1.1 gactu 1 ct. 198 VIIK P®). 13 Tekcra mocTtaHOBICHUS (M3 OMUCAHUS OOCTOSATEILCTB
7ienia BO BBOJIHOW €ro 4acTH WM M3 (DOPMYIHPOBKH BOIPOCOB SKCHEPTY) BCEIa MOXKHO IMOHSATH,
ObUTH JIM y CJIeI0BATelsl IPAaBOBbIE OCHOBAHUS ISl HA3HAYECHUS CYeOHON 3KCIEePTHU3BL, OIpeese-
MbI€ TIOTPEOHOCTHIO B CIIEUANBHBIX MO3HAHUIX, MM BOHUKIIMKA BOIPOC MOXHO PEUIMTH Oe3 00-
pallleHus K CBEIYLIUM JIULIaM.

[TpodeccronabHO MOATOTOBICHHOMY CIIEIOBATEINI0 OLIEHUTh MOTPEOHOCTH B CHEIHATBHBIX
MO3HAHUSAX OOBIYHO HE COCTaBIIsIET ocoOoro Tpyna. TeM He MeHee, HEKOTOpbIE ClIe0BaTeIn 00pa-
IIAIOTCS K IKCIIEPTU3E JUI OTBETA HA BOMPOCHI, HEOOXOJMMOCTh IMOCTAHOBKU KOTOPBIX TPYIHO OBI-
BaeT OOBACHUTH JaKe C TOYKU 3pEHHS 3/1paBoro cmbicia. [103ToMy B BEIHECEHHBIX UMH MOCTAHOB-
JIEHUSIX MOYKHO BCTPETUTb, K IPUMEDPY, U TAKHE IIEAEBPbI CIEACTBEHHOTO «TBOPUECTBAN:

«Ha3HaunTh MO HACTOSIIEMY YrOJIOBHOMY JeNy KOMIUIEKCHYIO CYIeOHO-MEIUIIMHCKYIO JKC-
neptusy... Ha pa3penienne 3kcepToB MOCTAaBUTh CIEAYIOLIUE BOIIPOCHI:

- KakoBel mapameTpsl monoBoro wiena [1. (una, TonmmHa ...) B 3perupoBaHHOM U HE dpe-
TUPOBAaHHOM COCTOSIHUM?

- Nmetorces nu Ha nonoBoM uieHe 1. kakue-1ub0 OTIMYUTENbHBIE 0COOEHHOCTHU? ... pacIo-
JIO’)KEHUE COCYNOB, HAIMYUE KpalHEe! IUI0TH, POAVHOK, IIPAMOB U MHBIX HpI/IMeT.l

Bpsig mu 5TOT abCcypn Hy)KIaeTcs B KOMMEHTApHSIX.

U noctaHoBIE€HUE O HA3HAUEHUU IKCIEPTU3BI U TPOTOKOJI O3HAKOMJICHUS! C HUM Y4aCTHUKOB
mpolecca colepkar, Kak MpaBuio, JOCTaTOYHO WH(OpMAIMU, YTOObI OLIEHUTH, MPEXKE BCEro, CO-
OmroneHue mpas, 3akperuieHHbIX B 4. 1 ¢T. 198 VIIK P®. Cpenn HuX BakHEHIIee — 3TO PaBO 3Ha-
KOMUTBHCS C TMOCTAHOBICHHWEM O Ha3HAYEHHUH JKCIIEPTHU3BI 10 Hayana ee mpou3BoAcTBa. Jlrobas He-
00OCHOBaHHAs 3a/IeP’KKa C BBITIOJTHEHUEM AHHOTO TPEOOBAHMS 3aKOHA JIMIIAET WX BO3MOKHOCTH
peanus3oBaTh U Apyrue mnpama, npeaycMorpenHbie cr. 198 VIIK (mpaBo 3asdBisiTh OTBOJ AKCIEPTY,
JIOTIOJIHATh TEPEeYeHb BOMPOCOB U [p.), U MOITOMY JOJDKHA PACLIEHHMBATHCS KaK HapylIEeHHE IPaB
00BHHsIEMOT0 (TI0103peBaeMoro) Ha 3armurty [7, c. 418-419].

Pazymeercs, ecnu 3agepxka He Obljla BbI3BaHA MPUYMHAMU, OOBEKTUBHO MPENSTCTBYIOIIH-
MU peajIM3alliy IPpaB YYacTHUKOB mporecca. Hampumep, Korna 3anHTEpecOBaHHOE U0, HA MOMEHT
BBIHECEHHS MOCTAHOBJIEHUSI O HA3HAYEHUU DKCIIEPTHU3BI €Il€ HE UMEJIO CTaTyC HH M0/103PEBAEMOro,
HU 00BHMHsAEMOro. B Takux ciydasx cienoBareiib 0053aH 03HAKOMHTH UX C ITOCTAHOBJIEHHUEM CpPa3y
MocCJIe 3a/Iep>KaHus TMOO0 BHIHECEHUS! TOCTAHOBJICHUS O MPUBJICYEHUH B Kaue€CTBE OOBHHIEMOIO, 4TO
BhITekaeT u3 1. 9 [locranoBnenus Ilnenyma BepxoBHoro Cyna PO «O cyneOHOIl skcmepTuse Mo
yrooBHBIM jaemam» Ne 28 ot 21.12.2010 . [2].

O3HAaKOMMBIIKCH C BBIHECEHHBIM IOCTAHOBIIEHHMEM, aBOKAT €llle 0 Hayaja AKCHEePTU3bI
MOKET MOJYYUTh HH(POPMAIIMIO, TOCTATOUHYIO AJIs 3asIBICHUS XOAATANCTB, CIIOCOOHBIX TOBIHSITH
Ha Oyayuiee ee Mpou3BOACTBO. B uacTHOCTH, 00 OTBOZE Ha3HAYEHHOMY CJI€OBATENIEM AKCIEPTY U
€ro 3aMEHE APYTUM JKCIIEPTOM, O ITPOU3BOACTBE HKCIEPTU3BI B KOHKPETHOM DKCIIEPTHOM YUpEXkKIe-
HUH, O JIONTOJIHEHNUH TIEPEYHS IOCTABJICHHBIX HA €€ pa3pernieHne Bonpocos u T.1. (cT. 198 YIIK PD).

Ocoboe BHHMaHME aJBOKATy cieayeT oOpamiarth Ha (HOPMYIUPOBKH BOIPOCOB, MOCTABICH-
HBIX Ha pazpelieHue 3Kkcrnepra. JnanazoH ommoOOK, KOTOphIE MpPU 3TOM JOIMYCKAIOTCs, IpUYeM, HE
TOJIBKO CJIEZICTBHEM, HO U CYIIOM, B TOM YHCJIE PaCCMAaTPUBAIOIINM T'PakJaHCKUE JIENA, BECbMA ILIH-
POK: OT MPOCTO O€3rpaMOTHBIX (OPMYIUPOBOK, IO MOCTAHOBKH aOCYpAHBIX WM B MPHUHIIMUIIE HE
pelaeMbIX SKCIEPTHBIM ITyTeM BonpocoB. [IpuBeny npumep.

Tak, mo gemy Ne ... Uisl yCTAHOBJIEHUS! IPU3HAKOB MOJJIENIKH MOANKUCENH apOUTpakHbIN Cy[
Ha3HAYMII CyeOHO-TEXHHYECKYIO 3KCIIEPTU3Y, Ha pa3pelleHne KOTOPOH MOCTaBHII P BOIPOCOB,
B TOM uucie U Takoi: «COOTBETCTBYIOT JIU MOJANKCH, YYMHEHHbIE Ha JOTOBOpe apeHabl Ne..., mpu-
noxeHusx NeNe 1, 2 u [lnane nostanHoi nepeaayy NOMEIIEHNUH, TOJIUCIM 3aMECTUTEINS T€HEPAIIb-
HoTO aupekTopa r-ua C.?7».
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He Hy>XHO OBITH 3KCIIEPTOM, YTOOBI MOHSATH OECCMBICIICHHOCTh MPEUIOKEHHOU cynoM (op-
MYJIUPOBKH, OCKOJIBKY PACCYXkAaTh O «COOTBETCTBUN» MOJMNMCEN, 0€3 KOHKpETH3alluH, YTO CIEAYeT
IIOHUMATh 0]l «COOTBETCTBUEM» U IO KaKUM IapaMeTpaM 3TO COOTBETCTBUE IKCIIEPT JIOJIKEH YCTa-
HOBMTb, OeccMblicieHHO. OTBETOM Ha BOIPOC OyAeT, K IpUMEpY, YTBEpXKAECHUE O COOTBETCTBUU
CPaBHMBAEMbIX NOJANUCEN IpYyr ApYry MO LBETY KpacuTess, KOTOPbIM OHU HCIOJHEHBI, 110 TpaH-
CKPHUIILIUY, [0 MECTY PACIIOJIOKEHHUS OTAEIbHBIX IITPUXOB, IO KOH(QUIYpallMK pocyepKa, U TakK J0
O6eckoHeUHOCTH. /[ ycTaHOBIEHUS MOJOOHOTO «COOTBETCTBUSA» CIEIMAJIbHBIC MO3HAHUS HE Tpe-
OytoTcsl, a MOJyYEHHbIH OTBET HUKAK HE NMPHUOIM3UT CYJ K PELICHUIO IPOOJIeMbl paclo3HaBaHUs
IIOJIJIOTA ITOAIIACEH.

BosBpamast B cyn noiydeHHble Marepuaibl 0e3 HCIOJHEHHs, PYKOBOIUTENb CyAeOHO-
HKCIIEPTHOTO YUPEKIECHHUS COBEPIIEHHO 0OOOCHOBAHHO yKa3alla, YTo CyneOHast IKCIIePTHU3a BOIIPOCHI
«COOTBETCTBUS» NOANUCEN APYT APYTy HE pelaeT.

[ToMmumMO 000CHOBAaHHOCTH MOCTAHOBKH IEPE] IKCIIEPTOM BOIIPOCOB, aHAIH3 TIOCTAHOBICHHS
O Ha3HAYEHUM HKCIEPTU3bl JaeT MHPOPMALUIO U Ul NMPOBEPKH 3aKOHHOCTHU IMOJYYEHHUS U JIOCTO-
BEPHOCTU T€X MCXOAHBIX MaTEpUajIOB, KOTOPBIE CJIEN0BAaTeIb IMPEJOCTABISAET IKCIEPTY AJIs HUCCie-
noBaHus. Ecnu uid skcnepTH3bl MPeACTaBICHbl MaTepUallbl, IOJIy4€HHbIE B pe3yJIbTaTe IpOBEICHHS
T€X WIN UHBIX CJEICTBEHHBIX JEHCTBHM, TO aJBOKATy KEJIATEIIbHO O3HAKOMUTHCS C COAEpKAHUEM
COOTBETCTBYIOIIMX NMPOTOKOJIOB. Takas BO3MOXKHOCTb y aJBOKaTa CyLIECTBYET BCEr/a, €Cly K Ipo-
BEJICHUIO IaHHOTO CJIEICTBEHHOIO JEHCTBUS ObUI IPUBIICUEH €r0 MOA3AIIUTHBIH.

[To npoToKoly MOXKHO CyIUTh O COOJIIOJICHUMM MIpPaBWJI, CIelIOBaHUE KOTOPBIM IpHU pabote
C JI0Ka3aTeIbCTBAMH HE TOJIBKO TapaHTUPYIOT JIOCTOBEPHOCTH MOJYUYEHHOU B pe3yJibTaTe MpoBee-
HUS CJIEJCTBEHHOTrO JIeHCTBUS MH(OPMAIUK, HO U MO3BOJISET NPEIOTBPATUTh BOZMOXKHOCTh IOJIMeE-
HBI WJIK CMEIICHUSI OOHAPYKEHHBIX cIeAoB [5, ¢. 174], coBeplaeMbpIx YMBIIUIEHHO WM HEMpEAHa-
MepeHHO. [IpoTokoabHOE onMcaHue XoJa U pe3yabTaToB CIEICTBEHHOIO JAEHCTBHSI IIOCIE €ro Cono-
CTaBJICHUS C TEKCTOM IIOCTAHOBJIEHMSI O HA3HAUEHUU IKCIEPTHU3bI, IJI€ NEPEUNUCICHbI UCCIIEIyEMbIE
Marepuasbl, MO3BOJSET yOeIUThCS B TOM, UTO CJIE€J0BaTelb HAMEepeH Mepeaarh 3KCIepTy Ha uccie-
JIOBaHHWE UMEHHO T€ JIOKyMEHTbI, MaTepHUalibl U BEIIECTBEHHbIE J10Ka3aTeNbCTBA, KOTOPbIE ObLIN 00-
Hapy>XeHbI NP IPOU3BOJICTBE OCMOTPA, 0ObICKA U T.JI.

[ToaTomMy aaBOKaTy BakKHO OLIEHUTh pabOTy cJenoBaTelNs, NPEXIe BCEro, ¢ MO3ULIUNA BO3-
MO>KHOTO BIIUSIHMS JTOTYIEHHBIX UM OIIMOOK Ha pe3ysbTaThl NpeACTOosIel sKkcnepTussl. s 3Toro
HE0OXO0IMMO BHHUMATEJIbHO O3HAKOMUTBLCS C ONMMCAHHWEM B MPOTOKOJIE BCETO, YTO, TaK WJIM MHAYe
CBSI3aHO C OOHapyXeHHeM, (pukcanueil 1 U3bATHEM JI0KA3aTeNbCTB, MEPeJaBacMbIX Ha SKCIEPTHOE
UCCIIEIOBaHKE, YUUTHIBAsI IPU ITOM:

Bo-nepBbIxX, 0053aTeNbHOCTD OMKMCAHUS MecTa OOHApY)KEHHUs ClieIoB. ITO TpeOOBaHUE BbI-
TekaeT u3 cogepxanus 4. 2 ct. 180 VIIK P®, rae roBoputcs, 4T0 B MPOTOKOJIE OMUCHIBAETCS BCE
OoOHapy>K€HHOE IPU OCMOTpE...M B TOM BHJIE, B KAKOM OHO HaOJIOAaJI0Ch B MOMEHT OCMOTpa, TO
€CTh HEMOCPEICTBEHHO Ha MecTe 0OHapykeHus. bonee KOHKpeTHO TpeboBaHKE 00s3aTENLHOTO yKa-
3aHUs B POTOKOJIE MecTa OOHAPYKEHUS CIIEI0B U MHBIX BEIIECTBEHHBIX J10Ka3aTeIbCTB CHOpMyITH-
poBaHo B MHCTpyKIIMM O TOpSAAKE U3BATHUS, yUeTa, XpaHEHUS U IMepelayl BEeIIeCTBEHHBIX JoKa3a-
TEJILCTB 0 YroJOBHBIM jAenaM... [1]. B maparpade 8 nactosmeit MHcTpykunu oco6o oTmeuaercs,
YTO B IPOTOKOJIE IOJKHBI OBITh YKa3aHbl TOUHBIE CBE/ICHUS O «MECTAaX UX OOHAPYKEHUS.

Bo-BTOpBIX, 00543aT€NBHOCTD MOJIHOTO U MOJIPOOHOTO ONMUCAHUS CaMHUX OOHApPY>KEHHBIX Clie-
JI0B. DTO MOJIOKEHUE TAaKXKE COJAEPXKUTCS B YIIOMAHYTOH Bbilie MHcTpykuuu, TpeOyromien, 4To0b! B
IIPOTOKOJIE YKa3bIBAJIUCh «TOYHBIE HAUMEHOBAHUS, KOJUYECTBO, MEPA, BEC, CEPUS U HOMED, Ipyrue
OTJIMYUTEIIbHBIE IPU3HAKU KaXI0T0 U3bIMaeMoro o0bekTay (maparpad 8 Mucrpykuun) [1].

Crenyer MOMHHUTB, YTO CYILIECTBEHHbIE PACX0XKJICHHS B ONMCAaHUU OOHAPYKEHHBIX CIIEIIOB U
MHBIX BELIECTBEHHBIX JI0KA3aTEIbCTB C UX OMKMCAHUEM B ITOCTAHOBJICHUM O Ha3HAUEHUU IKCIEPTU3BI
CIOCOOHBI MTOPOJIUTH COMHEHHS B TOM, UTO SKCIEPT MCCIEeI0Bal UMEHHO T€ 0OBEKThI, KOTOpBIE pa-

139



Ne 1 (47) 2017

Hee ObutM OOHapyKeHbl IPU MPOU3BOJCTBE CIEACTBEHHOIO JACHCTBUS U 3aTEM MEpeAaHbl SKCIEPTy
JUTSL UCCIICTOBAHUSL.

B-TpeTbux, mpOTOKOJ JTOJKEH COJEPKaTh CBEACHUS O CPEACTBAX M METOJaX, C MOMOIIbIO
KOTOPBIX CIIeIbI ObLITH OOHAPYXKEHBI U 3aKpeIUICHHI (3aUKCHpPOBaHbI). ITO TpeOoBaHUE CHOPMYIIH-
poBaHO B 4. 5 cT. 166 4. 3 ct. 180 VIIK PO.

JUJIs. HarTSTHOCTH TIPUBEY MIPUMEP TOTO, KaK HECOOIOCHUE TIEPEUHCICHHBIX MTPABUI AN
MIOBOJ] COMHEBAThCS B JJOCTOBEPHOCTH U3BATHIX NP MPOBEACHUU CIEICTBEHHOTO JCHCTBHS MaTepHa-
JIOB, CTaBIIIMX T03Ke 00BEKTaMH SKCIIEPTU3BI, 1 COOTBETCTBEHHO OCHOBAaHHE TOBOPUTH O HEJIOITYCTH-
MOCTH HMCIIOJIb30BAHMSI [TOTYYEHHOT'O SKCIIEPTHOTO 3aKJIFOUCHHS B KaUeCTBE CPE/ICTBA I0KA3bIBAHMUS.

[To memy o rpabexe crnemoBareneM Oblila Ha3HAYCHA TPACCOIOTHYECKAsi SKCIIEPTU3A CIICIOB
0o0yBH, OOHapyKEHHBIX Ha MecTe mpoucuiecTBus. [IpoTokonpHas 3amuch B OMHCATEIbLHOW YacTH
OTpaHUYUBANIACHh TOJLKO OPUECHTHPOBOYHBIM yKa3aHUEM HAa MECTO UX OOHapyKeHUs («Iuromaaka 4
ATaXkay) U OMKMCAHUEM I[BeTa («Cieabl 00yBH OypOro IBETAY).

Hukakux WHBIX CBEJCHHWN OmucaTelibHAas 9acTh MPOTOKOJIA HEe cojeprkana. Hu konmdecTBo,
HU pa3Mepsl, HU GHopMa, HU OCOOEHHOCTH OTOOPA3UBIIErOCs B CielaX CTPOSHUS MOJOUIBEHHOW Ya-
cTi 00yBU B IPOTOKOJIC YKa3aHbl He Obuti. He ObutH onmmcaHbl B MPOTOKOJIC HU CITOCOOBI MIX BBISB-
JICHUS, 3aKPETJICHUS], KOTMPOBAHUSA, HU KOHKPETHbIE TEXHUYECKHE CPE/ICTBA, HCIOIb30BAHHBIC IS
ITUX LIEJIEH.

Copeprkanue 3aKIIOYUTEIHLHON YacTH MPOTOKOJA, HE J0OABUB K UMEIoLIeiics HHPOopMaLUU O
ClIe/Iax HMYETO HOBOTO, MTOPOIUIIO JIMIIE JIOTIOTHATEIILHBIC BOIIPOCHI, M TICPBLIM CPEIM HUX CTaJl BO-
IpoC O TOM, KyJa JIeIuch oOHapy>KEHHbIE Ha «IUIOMIaaKe 4 3taxay» cienbl «O0yporo useta». Bompoc
BO3HUK UMEHHO TIOTOMY, YTO B 3aKIIFOUYMTEIHHON YaCTH MPOTOKOJIA HMEJIACh 3aIUCh O TIPUOOIICHUH K
HEMY TOJIBKO «TpEeX CBETJIbIX JAKTHJIOIJICHOK» C (hparMEHTaMu CIIeIOB O0YBH, U3BSATHIX C JECTHUY-
HOM TUTOIIAIKH 4 dTaxa, 0e3 onrcaHus ux 1BeTa. [Ipu 3ToM B MPOTOKOJIE MOSBIWIMCH HOBBIC CBEICHUS
00 U3BATOMN C MecTa MPOUCIIECTBUS €Ille OJTHON JAKTHIIOIICHKE — CO cielaMu 00yBU U3 MPHUXOXKEH, O
KOTOPBIX paHee HMYETO He OBUTO M3BECTHO, BIPOYEM, KaK M O TOM, KOTJ/Ia, KEM H C TIPUMCHEHUEM Ka-
KHX TEXHUYECKHUX CPEJICTB «CJIEIbl U3 MPUX0KEN» ObLITH 0OHAPYKEHBI U 3a()UKCHPOBAHBI.

W TOMBKO M3 TEKCTa COMPOBOAMTEIHLHOTO IMHCHMA, HAPABICHHOTO B YKCIEPTHOE YUpEKIIe-
HUE BMECTE C MOJUISKAITIMH HCCIEI0BAaHUIO CIE€aMU, CTajl0 SICHO, YTO AKCIEPTY MPEACTOSIIO UcC-
CJIEJIOBaTh BOBCE HE T€ CJICIbI, KOTOPhIE OBLTH OOHAPYKEHBI HA MECTE MPOUCIISCTBHUS, U YITOMU-
HaBIIMECs] B MPOTOKOJE KaK CIebl «Oyporo 1sera». M3 compoBoAUTEIHLHOTO MHUCHhMa CIEI0BaNO,
9TO Ha SKCHEPTU3Y MepeaBaINCh JaKTHUIOIUICHKH, Ha KOTOPBIX UMEIUCh CIIEbI, «00pa30BaHHBIC
BEIIIECTBOM CEPOTO I[BETa», @ HE «Oyporoy.

U, Tem He MeHee, TpaccoJIoruueckast SKCIepTH3a COMHUTENbHBIX CJIeI0B HEU3BECTHOTO MPO-
MCXOJJIeHUs, ObUTa Ha3HaueHa U mpoBeneHa [8, ¢. 206-220], uro, Bnpodem, HE TOMEIIANIO Cyy HUC-
MOJIb30BATh €€ Pe3yNbTAThI ISl BBIHECEHUSI OOBUHUTEIBHOTO MPUTOBOPA.

Hano cka3arp, 4To Jajieko He BCeraa aJBOKATy Ha MPEIBAPUTEIHLHOM CIICICTBUU MPEIOCTaB-
TISIETCSl BO3MOXKHOCTh O3HAKOMUTBCS C MMPOTOKOJIAMU CIIECTBEHHBIX ACHCTBUIA, PE3yNbTaThl KOTOPHIX
BITOCJICJICTBUU CTAaHOBHJIUCH OOBEKTaMH KCIIEPTHOTO HCClieoBaHusA. M, TeM He MeHee, Jlaxe pac-
noJiarasi OTpaHMYEHHBIM KPYTOM JOKYMEHTOB, CBSI3aHHBIX C Ha3HAau€HHUEM CYHAEOHBIX JKCIEpPTH3,
y aJIBOKaTa OCTAeTCsl HEMAJIO BO3MOXKHOCTEH I BBITOJIHCHHS CBOMX (DYHKITUH IO 3alUTe WHTEpe-
COB T€X YYaCTHUKOB MpOIlecca, KOTOPBIX OH MPeACTaBiseT [4].

Tak, aHaJIN3 TIOCTAHOBJICHHUS O Ha3HAYCHHUH CYJCOHOMN SKCIEPTH3HI eIle JI0 Hadala e IpoBe-
JICHUS TIO3BOJISICT BBISIBUTH MPOTUBOPEUHS B PEKBU3UTAX JOKYMEHTOB, MPEICTABISIEMBIX IKCIEPTY
JUTS. ICCIIEIOBAHUS, KOTOPBIC JTAIOT OCHOBAHHMSI TIOCTABHTH BOIIPOC O JIOCTOBEPHOCTH MCXOIHBIX JTaH-
HBIX. BBISIBIIEHHE TaKUX MPOTHUBOPEYUI MOXKET OBITh MCIOJIB30BAHO aBOKATOM [Tl 3asBJICHUS XO-
JaTalicTB 00 MCKITIOYCHUH COMHHUTEILHBIX JIOKYMEHTOB M3 YHCJIa UCCIICAYyEeMbIX 00ObEKTOB. A B CITy-
Yyae 0TKa3a B UX YIOBIETBOPEHUH, YV aJBOKATa MOSBISIOTCS OCHOBAHUS JJIs 3asBICHUS TpeOOBaHUI
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O IIPU3HAHUU HENOIMYCTUMBIM J10KA3aTEIbCTBOM 3KCIEPTHOTO 3aKJIFOUEHHUS KaK MOJIYYEHHOIO C MC-
M10JIb30BAHUEM HEAOCTOBEPHBIX UCXOIHBIX JIaHHBIX.

[TpuBeny npumep. B 0HOM U3 MOCTaHOBICHUH O Ha3HAUYCHHUH CyJeOHO-MEAMIIMHCKOW JKC-
nepTu3bl, BoIHECEHHOM clieioBatesieM 06 urons 2011 rona mo yromoBHomy aeny Ne ..., cpeau yka-
3aHHBIX B HEM MAaTepHajIOB, MPEICTABICHHBIX B PACHOPSDKEHHE KCIEpTa, OKa3alcs akT CyaeOHO-
MenumuHCcKoro oociiegosadust Ne 394 «A» or 11 mrong 2011 roma. MHBIMHE ClIOBaMH CJIEAOBATEID
BBIHEC TOCTAHOBJICHUE O HA3HAYEHUM SKCIEPTHU3bI, NPUIOKHUB K HEMY JOKYMEHT, KOTOPBIH MOI
ObITb O(OPMIIEH TOJIBKO Yepe3 MATh THEH.

Huuem uHBIM KpoMe M3rOTOBJIEHMSI YKa3aHHOI'O IOCTAHOBJIEHHUS 3a/IHUM YHUCIIOM, OOBSCHUTH
IIPOTUBOPEYHs B aTax ObLIO HEBO3MOXKHO. Kak HEBO3MOYKHO MX OOBACHUTHh U TEXHUYECKOH ommo-
KOI WJIM OIEYaTKOM, MOCKOJBbKY B Jesne ObUl moamuT u cam akT Ne 394 «Ay», naTUpOBaHHBIN
11.07.2011 roma, m Kak MUHHMYM JIBa IMPOTOKOJA, B KOTOPBIX YINOMHHAJIOCH ITOCTAHOBJICHUE
0 Ha3HAYEHUH dKcrepTu3bl U uMeHHo oT 06 nroinis 2011 roga.

B kpumHHanIMCTUKE 3TO Ha3bIBAaeTCs «BUHOBHOM OCBEIOMJICHHOCTBIO» (B JIaHHOM Cllydae
«OCBEJIOMJICHHOCTBIO)» CJIEIOBATENs O €lI€ HE HACTYNMBIIEM COOBITUH), KOTOpas CIYKUT HallekK-
HBIM NPU3HAKOM JDKM MU nojuiora. [Ipu oOHapyXeHUn TakuxX MPU3HAKOB BCEI/la MOXKHO OKUAATH,
910 (parbCUUKAIMEel TOCTAHOBJICHUS O Ha3HAYEHUH SKCIIEPTU3HI JIeI0 He orpaHuymiock. W neii-
CTBHUTEJIbHO, aHAJIN3 HKCIEPTHBIX MATEpHAIOB MOKa3aJl, YTO akKT CyleOHO-MEIUIIMHCKOro 00ciIeno-
BaHus Ne 394 «A» sKcnepT J0CIOBHO Iepenucai B cBoe 3akitoueHue. M3 dero cienosaiio, 4To Mo
HA3HAUYEHHOW 3aJJHUM YMCJIOM 3KCIEpPTH3€ HUKTO HUKAKOIO MCCIEeIOBaHUs HE MPOBOAMI, a MOCTa-
HOBJICHHE, TaTUPOBAHHOE MO TJIYIIOCTH WIM HEIOCMOTpPY cieaoBarens mectbiM utonst 2011 rona,
MOCITYXKHJIO €My JIMIIb «IPUKPBITUEM» JUISl ONPaBIaHUs HApyLICHUs 3aKOHa.

[Tpu M3yyeHUN MOCTAHOBJIEHUS O HA3HAUEHUU SKCIEPTU3bl HE MEHEE BAXKHO I aJiBOKaTa
oOpaliarh BHUMaHUE Ha JJaHHbIE 00 3KcrepTe (CrenuaabHOCTh, KBATU(UKAIUS, ONBIT SKCIIEPTHON
paboThI U /p.) M HA CBEIEHHS O CICIHAIN3AIUHN TOTO YUPEKICHHS, KOTOPOMY MOPYYEHO MpOBEe-
HHUE SKCIEPTHOTO MCCIE0BaHUSA. DTO TeM OoJjiee BaKHO MPU Ha3HAYEHUU HKCIEPTU3BI B YUpeKIe-
HUU, KOTOPOE MO CBOEMY MPO(UIIIO0 3KCIIEPTHBIM He siBisieTcs. JlaBas 3akitoueHus u GopMyaupys
BBIBOJIbI, SKCIIEPTHI, HE 00JIaa0Ie HYKHON KBalnU(UKalMe U ONbITOM, CIIOCOOHBI BBECTH B 3a-
onmyxxaeHue u cineacteue u cyl. OcoOeHHO, KOTJia HM TOT HU JPYTrod HE OTIIMYAIOTCS KOMIIETEHTHO-
CTBbIO B 00JIaCTH CyAeOHON 3KCIEPTU3bI, TUOO MPOCTO TOTOBBI 3aKPBITh IV1a3a HA OIIMOKH JKCIepTa,
MOCKOJIbKY C(POPMYIMPOBAHHBIE UM BBIBOJBI BIOJHE COINIACYIOTCSI C UX COOCTBEHHOW MO3MLIKEH.
Takum skcriepraM HEOOXOAMMO BOBpEMsl 3asBIATh OTBOJ, MOCKOJBKY OHH, CaMH TOTO, IOpPOH, HE
MTOHHUMasl, 1al0T 3aKJIIOUYEHUS, B KOTOPBIX OTBETHI HA MTOCTABJIIEHHbIE BONPOCH! CO3JAIOT JIHILb WILITIO-
3110 uX pemienus. [Ipexe Bcero, 3T0 OTHOCUTCS K UCCIEIOBAHUAM, TPEOYIOIIUM 3HAHUS TEOPETH-
YECKHUX OCHOB M METOJI0JIOTUYECKON CYTH MIEHTU(UKALMOHHBIX 3KcriepTus. [IpuBeny npumep.

[Ipu paccnenoBaHMM YroJOBHOrO jAeia Mo oOBHMHEHHIO II. B cekcyalbHOM HAacWIIMU Haj
HecoBepuleHHOoNeTHe K. BO3HMK BOIIPOC O TOM, KakKUM KOHKPETHO (pOToanmapaTtoM CHUMAJHCh
KaJpbl ¢ OOHaXkeHHOM noTteprnesuiei? Y oounsemoro [1. mpu o6bicke O6bu1 U3bAT TenedoH «Hokus
73», ocHaleHHBINH poTokamepoil. TpeboBanock yCTaHOBUTH, JAHHBIM JIM (POTOANIIApaTOM WM Ka-
KUM-TO MHBIM JIEJIAJIUCh TMOPHOTpauuecKue CHUMKH, (PUTYpUpYIOIIHE B Jiele B KauecTBE Belle-
CTBEHHBIX J0Ka3aTenbcTB. HecMoTps Ha To, 4TO U B ropojie, TJie pacciae10Baioch J1el0, U B 001acT-
HOM LIEHTPE MMEJHCh CIEHUAIU3UPOBAHHBIE AKCIEPTHO-KPUMUHAINCTUYECKUE YUPEXKIECHUSA, pac-
ToJlararolye BceM HeoOXOIUMBIM I TIPOU3BOJCTBA (DOTOTEXHUUECKOMN SKCIEPTHU3bI, CIEI0BATEIh
Ha3HauWI ee NpoBeneHne B M-ckoMm ['ocyiapcTBEHHOM YHUBEpPCHUTETE, IOPYUUB CIIELUAINCTAM B
o0jacTi KOMIBIOTEpHON TeXHUKHU. [IpoBoann skcnepTu3y 3aBenyromuii «MenuaneHTpom» r-H M.,
MMEIOIINH BBICIIEE 00pa30BaHKE MO CHEIHUATBHOCTU «Y UUTENIb HHPOPMATUKIY.

BrionHe ecTecTBEHHO, UTO JKCIEPT Jaji 3aKJIIOYEHHE B MOJHOM COOTBETCTBHM C YPOBHEM
cBoel mpodeccroHaIbHON NMOArOTOBKU. 13 (hOpMYyIMpPOBKM MOITY4EHHOI'O OT HEro OTBETa Ha IOo-
CTaBJICHHBIN Iepel HUM MJIEHTU(UKALUOHHBIA BOIPOC CIENOBANIO, YTO «BCE (HOTOrpaduu CHATHI
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kamepoit Tenedona mogenu «NOKIA Ne 73%». Ho Tak MOXET OTBETHUTh TOJIBKO YE€IOBEK, HE TIOHU-
MAIOIIUI pa3sHUIIBI MEKY WHANBUAYAIBHBIM TOXKICCTBOM M IPYITIOBON MPUHAICKHOCTHIO.

Jns nro6oro cnenuanucTa, 3HaKOMOTO ¢ TeOpHed KPUMUHAIUCTUYECKOW HACHTU(UKALINH,
BBIBOJI 9KCIIEpTa BOBCE HE O3HaYall, OyaTo ObI i1 cheMKH OOHakeHHOU K. mcnonbp3oBancs MIMEHHO
TOT TesiehoH, KOTOPHBI cliefoBareib U3bsaa y obBuHsiemoro. M mMor okasatbes 11000 Tenedow,
YKa3aHHOHN 3KCIIEPTOM MOJEIIH.

[1noxo0, KOra SKCIepT He pa3dupaeTcs B TEOPUU UACHTU(PUKAMOHHON IKCIEPTU3BI, HO €I
XyXe, KOTJia Cy/bsi, pEIIaloIInuid CyIp0y YeIoBeKa, He TIOHUMAET, YTO IKCIEPT, OTBEYAs HAa BOMPOC
00 MHIUBUIYATbHOM TOXJIECTBE TenedoHa, (PaKTUYECKH YCTAaHOBWII JIMIIB €r0 IPYNIOBYIO PUHA-
JeXKHOCTh. Ha KpUMHHAIMCTUYECKOM SI3bIKE 3TO 03HAYAET He Oosiee YeM BEPOSTHOCTh MCIIOJIb30Ba-
Hus ans cbeMku K. kameps! Tenedona, npuHaaiexamero ooBusieMmomy. He 3ameTuB kpuMuHaIu-
CTHYECKOT'O HEBEKECTBA AKCIEPTA, Cy/bs C TOTOBHOCTHIO BOCIIPHHSJIA BBIBOIBI «yuumesns uH@pop-
MamuKku» KaK HCTOYHHUK JOCTOBEpHBIX cBeldeHHil. CoclaBHIMCh Ha <«BakatoueHue cyo0ebHO-
MEeXHUYECKOU dKCNepmu3vl meieq)oud..., 0 mom, 4mo ... ¢ NOMoubio homoannapama OaHHO20 Mme-
Jegpona coenamsbl CHUMKU MBLIOBOU KAMEPOU CO BCHbIUKOL ...», Y€TO PEaJbHO B 3aKIIOYCHUH HE
OBLTO, CyIbsi KOHCTATUPOBAJA B MPUTOBOPE: « QO8UHAEMbIU NPOUCXOOsUee CHUMAL HA Kamepy C80-
e2o0 comogozo meneghona «Hokusy ...» (BbIeIECHO MHOM — A.D).

[Tpu aHayM3e MOCTAHOBJICHHUS O HAa3HAYCHHH JKCIICPTU3BI 0COOOTr0 BHUMAHUS OT aJBOKAaTa
TpeOyIOT CpaBHUTENbHBIE 00pa3lIbl, MIPeICTaBIsIeMble JIJIsl POU3BOICTBA MACHTU(UKAIIMOHHBIX HC-
cienoBanmii. OHU TakKe MOAPOOHO OMHUCHIBAIOTCS B TIOCTAHOBJICHUH. [10 3TOMY ONMHMCaHUIO MOKHO
BBICKA3aTh HEKOTOPBIE CYXJAEHHUSA 00 MX KadecTBe, IMPEkKIE BCEro, C TOUKH 3PEHUSI COOTBETCTBUS
MPEIBABISIEMBIM K 00pa3iamM TpeOOBaHUSM COMOCTABUMOCTH, HECOMHEHHOCTH TPOUCXOXKICHUS H
nocratouyHoctu. CoOnrofeHne 3TUX TpeOOBaHUI MOTHOCTHIO 3aBUCHUT OT CIIEAOBATENs WIH Cy1a, Ha
KOTOPBIX JIGKUT 0053aHHOCTh TOTOBUTH MaTEPHAIIBI I IPOBEICHUS HA3HAYAEMOW MUMHU IKCIIEPTH-
3bl, 0COOCHHO MOYEPKOBEIUECKOH, Uil KOTOPOU, KaK MpaBuiIo, TpeOyeTcs MOArOTOBUTh 3HAYNTEN b-
HOE YHCIIO OTIUYAONIUXCS OONBIINM pa3HOoOOpa3ueM 00pa3ioB: CBOOOIHBIX, YCIOBHO-CBOOOTHBIX
U JKCTIepUMEHTANIbHBIX. [IpeHeOpekuTensHOe OTHOIICHNE K 9TUM TPEOOBaHUSIM HIIM HETIOHUMaHUE
WX BOXXHOCTH, HETATUBHO CKA3bIBACTCS HA Pe3yJIbTaTaX dKCIIEPTHOTO UCCIICOBAHMUS.

ABTOpBI HaydHO-TIpakTU4Yeckoro kommeHTapus Kk YIIK P®, moaroroneHHoro moj ooiiein
penakuueit [Ipencenarens Bepxosaoro Cyna PO B.M. JleGenesa, npeaynpexaand, 4YTo «HEeI00po-
KaueCTBEHHOCTh 00pa3lioB, MPEICTAaBICHHBIX KCIEPTY AT CPABHUTEIHLHOTO UCCIIEIOBAHUS, MOKET
MOJOPBATh TOKA3aTeIbCTBEHHOE 3HAUCHHE 3aKIIFOUCHUsI dKcTiepTay [6, ¢. 279].

K yemy MOkeT mpHBECTH UCHOJIb30BaHUE HEKAUYECTBEHHBIX OOpPAa3IOB WILIIOCTPUPYET Clie-
DYIOUIUHN TIPUMED:

B rpaxmanckom nene, pacCMOTPEeHHOM OJHHMM W3 paiioHHBIX cynoB C.-IlerepOypra, ncren
A. 3asBuia TpeOoBaHus K T0DKHUKY K. (OTBETUHKY) O BO3BpaTe CyMMBI, IEPEIAHHON eMy IO J0T0-
BOpY 3aiima. B cBOIO ouepeap OTBETUMK MPEACTABUI B CYJ PACHUCKY, U3 KOTOPOH CIEA0BAIO, YTO
CyMMa Jiosira Obljla KpeAUTOPY BO3BpaIlleHa HE3a[0Jro 0 Havana pacCMOTPEHHUsI HCKOBOTO 3asBie-
Hus. Mcrtuma ke, HacTamBas Ha CYIIECTBOBAHWH JIONTa, YTBEPXKJala, YTO HUKAKHX PACIHCOK HE
MOMNKUCKHIBAIA U JIeHET He nmoydana. Cya Ha3HAUYMIT TOUYEePKOBETUECKYIO IKCIIEPTH3Y, OTOOPAB y HcC-
TUIBI 00pa3Ibl €€ MOoamucel mpsiMo B 3aiie cyaa. [IpoBeaeHne s3KkcnepTH3bl ObUIO TOPYIEHO OJTHOU
13 HamOoJee OMBITHBIX DKCIEPTOB — MOUYEPKOBEAOB ¢ Oonee yeM 30-JIETHUM CTakeM PalOTHI MO
TaHHOM AKCIEPTHOH crienuaibHOCTH. [1o pe3ymbraTam mpoBEIeHHOTO MCCIESIOBAHUS DKCIIEPT Jaja
BEPOATHOCTHOE OTPUIIATEIHHOE 3aKIIOUYEHHE, OTUYACTH MOATBEpIKIaBIlee clIoBa A. O TMOJAENKE ee
MTOATMCH TIOJT PACIIUCKOM, PEICTABIIECHHON OTBETYHKOM.

[To3xe BBIICHUIIOCH, YTO JOJIT OTBETYMK BO3BpAIA)l UCTHUIE OCEHBIO, BCTPETUBIINCH C HEH
B OTKPBITOM Kade y MeTpo. McThiia craBuiia CBOIO MOJAIKUCH IO/ PACITUCKOM, OyIydH ojieTa B MeX0-
BOE MajbTO, MPU TeMIIepaType OKOJIO +6 TPaaycoB, MOJIOKUB TOHKUN JIUCT PACIHCKH HETOCPE-
CTBEHHO Ha TUTACTUKOBBIA CTOJI, TO €CTh Ha KECTKYIO ITOIIOKKY.
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Huuero storo skcnept, npoBoAMBILAs UCCIEI0BAaHUE, pa3ymMeeTcd, He 3Haia. Yepes kakoe-
TO BpeMs IOCIIE 1AM €10 3aKII0YCHHUS], SKCIEPT, Y3HAB MPO TO, B KAKUX YCIOBUSIX MOIJIO MIPOUCXO-
JHTH TOANMCAHUE CIIOPHOTO TOKYMEHTA, 3asBUJIA, YTO, €CJIM Obl OHAa ObLIa M3HAYAJIHHO OCBEIOMIIC-
Ha 00 ATHX YCJOBHSX, TO OHa HEMPEMEHHO OTKa3ajach Obl JaBaTh 3aKJIFOUEHUE HAa OCHOBAHWU HC-
CJICIOBAHMSI JTUIIh TeX 00pa3IloB, KOTOpHIE ObLTH OTOOpaHBI CYIOM B 3aie 3acenanuii. M takoe pe-
IIEHHE SKclepTa MMeNo Obl BCE OCHOBAHUS, IMOCKOJBKY H3TOTOBJICHHE PYKOIHUCHBIX TEKCTOB
B YCIIOBUSIX HU3KUX TEMIIEPATyp, HE TOBOPS YK€ MPO WHBIC HEOOBIUHBIC YCIOBUS UX BBITOIHEHUS,
BEJET K TAaKUM M3MEHEHHUSM MPHU3HAKOB MOYEpKa, KOTOPbIE JIETKO MepenyTarh ¢ MpU3HaKaMu MOoJ-
pakaHUs TIOYEPKY APYroro Juia. B 4acTHOCTH, K CHHKCHHIO KOOPJIWHAIIUHU JBYKCHHM, KOTOpas
BBIPQXKAETCs] B M3JIOMax M M3BUJIMCTOCTH IITPUXOB, B YIJIOBATOCTU OBAJIOB; K CHIKEHHUIO TeMIIa
JBUKCHHIA, K HEPABHOMEPHOHN MPOTSHKEHHOCTH JIBIXKEHUH 110 TOPU30HTAIM M BEPTHKAIHA U IPYTHM
W3MEHEHUSM MPU3HAKOB MPUBBIYHOTO MUChMa [3].

Bes ata nadoOpMaius Ha odepeHOM 3aceaHuu Oblia JOBEACHA J0 CBEACHHS CyIbH, KOTO-
pasi mpu BBIHECEHUU OKOHYATENBHOTO PEIIEHHUS 0TKa3aniach MPUHUMATh BO BHUMAaHHUE PE3yJIbTaThl
MIPOBEACHHOM MOYEPKOBEAUYECKON IKCIIEPTHU3BI, IOCYUTAB UX HE BIOJHE JOCTOBEPHBIMHU.

Jloka3aTelbCTBEHHOE 3HAUYEHHE pPE3yJIbTaTOB IMOYEPKOBEAUECKON JKCHEPTU3Bl OKa3aloch
COMHHUTEIHHBIM UMEHHO ITOTOMY, YTO IKCIEPT BBIHYKJICHA ObLIa MCIIOIH30BaTh TOJBKO T€ CPaBHU-
TeJbHbIE 00pa3libl, KOTOPbIE €il ObUIH MepeaHbl Cy10M, HE 3Has, YTO OHU HE OTBEYAIOT MPEAbSBI -
eMbIM TpeOoBaHHUSIM. VIMEHHO 3TO OOCTOSATENHCTBO M MPHBEIIO K Jade ONTMOOYHOTO 3aKIIFOUCHUS,
MPUTOM, YTO CaMO HCCIIEJOBaHHE MPOBOAMIOCH HA JOJDKHOM HAy4YHO-METOJUYECKOM YPOBHE U
C UCIOJIb30BAaHUEM HAyYHO 0OOCHOBAHHBIX METOJOB U METOUK. [IprunHa monoOHBIX HeMpeaHaMe-
PEHHBIX OLIUOOK B TOM, UTO, SKCIIEPT, MMOJIYYUB IOTOBBIE MaTEPHAIIbI U HE UMES JOCTaTOUYHBIX OCHO-
BAaHMI 3ampalinBaTh JIONOJHUTEIBHBIE CBEICHUS 00 YCIOBHSX, OMPEACISIONIUX COMOCTABUMOCTh U
HECOMHEHHOCTh MPOUCXOXKICHHS CPAaBHUTEIBHBIX 00pa3IoB, 00s3aHa OblIa HCXOAUTH U3 JOOpOKa-
YECTBCHHOCTH TEX, KOTOpBIC € OBLIM IMpejicTaBieHbl. TO ecTh, Mmonarasich Ha KOMIETCHTHOCTh B
3TOM BOMpPOCE CyJa.

OreHuBasi Ka4eCTBO CPaBHUTENILHBIX 00pa3IloB, aJBOKATYy CJEAYET MOMHUTH, YUTO WHUIIMATOP
HA3HAYEHHOW SKCIIEPTU3bI, HE BIOJHE pa3OHparoIuiics B MpaBUiIax UX 0TOOpa, W MPEACTaBISIIOIINN
SKCIIEPTY I CPAaBHEHUSI HEKAYECTBEHHBIE 00pa3Iibl, HEM30€KHO 3aKJIabIBACT OMIMOKY U B PE3yJIbTa-
THI TIpeICcTOANICH dKerepTu3bl. [103TOMy aBOKaTy Ba>KHO BOBpPEMs OOHAPYKHUTh HEAOCTATKU CPABHHU-
TENBHOTO0 Marepuaia, MpeyIoKeHHOTO SKCIEPTY JJIsl UCCIEI0BaHUs, U COOTBETCTBYIOIIUM 00pa3oM
Ha 3TO OTpearupoBaTh, 3asBJISASL O JIOTIOJIHEHUHM WM 3aMEHE HeKayeCTBEHHBIX 00pasmoB. JInbo, mo-
YKIABIINCHh OKOHYAHUS SKCIIEPTHU3bI, IOCTABUTH BOMPOC 00 UCKITIOYEHUH DKCTIIEPTHOTO 3aKITIOUCHUS U3
qrcia JI0Ka3aTeNIbCTB IO Jely KakK HeJOMyCTUMOro. B ciydae 3aTpyaHEHUIl C caMOCTOSTETbHOI
OLIEHKOM KauecTBa 00pa3loB a/IBOKATy CJIEAYeT OOpaTUThCS 32 KOHCYJIbTALlMEH K CHEeIUaIUCTy, TEM
Oosee, YTO TaKyt0 BO3MOKHOCTh €My MpenocTaBisier 3akoH (1. 3 4. 1 ct. 53 VIIK PO).
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HEKOTOPBIE BOITPOCHI ITPOU3BOJACTBA
JO3HAHUSA B COKPAIIEHHOU ®OPME

3AMHYJLINH Pycaan WibaapoBuy

KaHOUOam Ipuoudeckux Hayk, 00yeHm Kageopol
Kpumunanucmuxu Hucmumyma npasa @I'b60Y BO
«Bawxupckuil 2ocyoapcmeennbiil yHusepcumemy,
2. Ygpa, Poccus. E-mail: zaynullin083@yandex.ru

B nacTosmell ctaTh€ aBTOPOM aHAIU3UPYETCS UH-
CTHTYT JIO3HAHUSI B COKpAlLICHHOW (opme, paccMmart-
pHUBAIOTCS €r0 KPUMHUHAINCTHYECKHE acleKThl. [Ipu-
3HaBasi HEOOXOOUMOCTb BHEAPCHHS YNPOIIEHHON
YrOJIOBHO-TIPOIIECCYANBbHOW (OPMBI  TIPOM3BOACTBA
IIPEABAPUTEIILHOTO PACCIEAOBAHMS B LENSAX NPOLIEC-
CyaJbHOM 5KOHOMHHM, aBTOP BBIABISIET U OOOCHOBBI-
BacT HAJIMYME MHOXECTBA MpOOJIeM peaIu3anuu
BHE/IPEHUS 1TOJI0OHOH (hOPMBI TPOU3BOJICTBA 1O YTIO-
JIOBHOMY J€y. AHAIN3UPYIOTCA NPOOIEMBI, CBSI3aH-
HBIE KaK ¢ CaMUM IPOLECCYabHBIM MOPAIKOM IIPO-
W3BOJICTBA JI0O3HAHUS B COKpAILIEHHOH (popMe, Tak U ¢
npefesaMd U IpeIMEeTOM JloKasblBaHus. Jlenaercs
000CHOBaHHBIN BBIBOJ], YTO BBEJICHUE TaKOI'O MHCTH-
TyTa YHPOIIEHHOW YTrOJOBHO-TIpOLleCCYalbHON (op-
MBI IIPEABAPUTEIBLHOTO PACCIEIOBaHUsA, KaK J03Ha-
HUE B COKPAILIEHHOM BHJIE, SIBIISIETCSA BECbMA HEylad-
HBIM BBHJly CBOEH HE MPOAYMaHHON perIaMEHTallH
U OTCYTCTBUEM JECHCTBUTENBHO YHUKAIBHOU M OCO-
OCHHOI POLEAYPHI.

KioueBble cjioBa: mpeaBapuTelIbHOE pacciieoBa-
HHE, JI03HAHWE, JIO3HAHHE B COKpAIleHHOW (opme,
NpeMET JTOKa3bIBAHHUS, TIPEICIIbI JOKA3bIBAHMUS.
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SOME ISSUES OF PERFORMANCE
OF SUMMARY INQUIRY
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In the given article, the author analyzes the institute
of summary inquiry, including some of its forensic
aspects. Recognizing the need to introduce simpli-
fied criminal procedure forms for preliminary in-
vestigations in the aims of procedural economy, the
author identifies and justifies the existence of many
problems of implementing the introduction of this
form of criminal proceedings. The author analyzes
the issues related to procedural order of perfor-
mance of summary inquiry as well as proving limits
and facts in proof. The author concludes reasonably
that the introduction of such an institute of simpli-
fied criminal procedure forms of preliminary inves-
tigations, as summary inquiry, is highly ineffectual
because of its poor regulation and the lack of a truly
unique and special procedure.

Key words: preliminary investigation, inquiry,
summary inquiry, fact in proof, proving limit.

Peanuu ceronHsIIHEro AHS TaKOBBI, YTO CYIIECTBYET KpailHsAs HEOOXOIUMOCTb BHEIPEHHS

ONTUMAJIBHBIX MPOLEIYpP CYIONPOU3BOACTBA, PE3YIBTATOM OCYIIECTBICHUS KOTOPBIX SIBISETCS CO-
KpalleHHe BPEMEHHBIX, MaTepUaIbHbIX, HHTEIUIEKTYaJIbHbIX U MHBIX 3aTpaT MpH JOCTHXEHHUU €ro
Lene u 3agad. B yclnoBHSAX NOCTPOEHHS PBIHOYHOM dKOHOMMKH, KaK OCHOBBI CYIIECTBOBaHHS U
pa3BUTHS HAIIETO TOCYyAapcTBAa U OOLIECTBA, POCCUNCKOE YrOJOBHO-IIPOLIECCYaTbHOE 3aKOHOMAA-
TENBCTBO JOJHDKHO COOTBETCTBOBATH €€ NMPHUHIMIIAM MU 3aKOHAM, TO €CTh, KAK TOBOPUTCS, «3aKOH
JIOJKeH OBITh SKOHOMHBIM». Bmecte ¢ Tem, 3¢ ekt oT mpoieccyanbHON IKOHOMUU Ha MPAKTHUKE
3a4acTyl0 BCTYNAET B NMPOTHUBOPEYME KAK C HA3HAYEHHUEM YTOJIOBHOI'O CYAOIPOU3BOJCTBA, TAK U
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C HEKOTOPBIMH 00I11€4eIOBEYECKMMH LIEHHOCTSIMU. SIpKUM mpuMepoM noo0Horo 3ddexTa sBiaset-
Csl TO3HAHKE B COKPAIICHHOH (popme.

[TpuuuHbl BBeZeHHS 0100HOM YIPOIEHHONW YTOJOBHO-IIPOLECCYaTbHOU (POPMBI MPOU3BO-
CTBA IIPEIBAPUTEIILHOTO paccie0BaHNs B aHAIM3E U 00OOCHOBAaHUM HE HYKJIAIOTCS. XOPOUIO MOHS-
TEH 3aMbICeJ 3aKOHOJATENS, 3aKJIFOYAOIIMIICS B YIIPOLIEHUU U YCKOPEHUH MTPEABAPUTENIBHOIO pac-
CJICJIOBAHMSI IPECTYIUICHUH HEOOBIION U CPETHEH TSHKECTH, B OOJBIITMHCTBE CBOEM SIBIISTEFOLTUMUCS
TaK Ha3bIBAEMbIMH «OBITOBBIMU MPECTYIUICHUSAMUY, B LENAX ONTUMAIBHOIO JOCTHKCHUSI Ha3Haye-
HUS YTOJIOBHOTO CY/IOIIPOU3BOJICTBA B pa3yMHBbIM cpok. OHAKO caMa peanu3anus Takoro crpemiie-
HUS 3aKOHOJIATeNsl MOPOIia MHOXKECTBA MPOOIIEM.

OnHuM U3 yCIoBUI MPOU3BOJICTBA JO3HAHUS B COKpAIICHHOW ()OpME B COOTBETCTBHUHU C II. 2 .
2 cr. 226.1 YIIK P® sBnsieTcss npu3HaHue BUHBI MMOJ03peBaeMOro. Bmecre ¢ TeM, Kak CrpaBelJIuBO
ormeuaeTr H.H. KoBTyH 3akperieHre npu3HaHus BUHBI B KAYE€CTBE OJHOTO U3 YCIIOBUMN ITPOU3BOJICTBA
JIO3HaHUS B COKpAILEHHON (hopMe MPOTUBOPEUUT MPUHIUITY IPE3YMIIIMH HEBUHOBHOCTH, IIOCKOJIBKY
BHHY YCTaHABJIMBAET UCKIIIOUUTENILHO CYyJl TyTeM BbIHECEHUs npurosopa [4, c. 47]. Kpome toro, cama
(bopMyIHpOBKA paccMaTPUBACMOI0 YCIOBHS HEHABS3UMBO BBI3BIBAET ACCOIMATUBHYIO CBS3b C He-
0€3bI3BECTHBIM TOCTYJIATOM «IIPU3HAHUE — LApHIla JOKa3aTeIbCcTBY». Jlymaercs, Oosee mpaBHIbLHBIM
ObUIO ObI YCTAaHOBJICHUE B KAQUECTBE YCIIOBUS JJIsl IPOM3BOJICTBA I03HAHMS B COKpallleHHO! (hopme He
[IPU3HAHNE BUHBI, a COIJIACUE C MPEIbABICHHBIM OOBUHEHUEM, KAaK 3TO CJEJIaHO B OTHOILIEHUH 0CO00-
O MOPsIJIKa IPUHATHS cy1eOHOro pemieHus, peryaupyemoro rii. 40 YIIK PO.

Emte ogHoM u3 pobiieM T03HAHUS B COKpAIICHHOUN (hopme, Ha KOTOPYIO 0OpaIiaroT BHUMa-
HUE y4YEHBIC-TIPOLIECCYATUCTBI, SBISETCS HEMOMEpHasl, TunepTpoupoBaHHAs POJIb MOTEPIIEBIIETO,
OT MHEHHS KOTOPOTO, TI0 CYTH, 3aBUCUT BBIOOP (HYOPMBI ITyOJIMYHOTO MPOU3BOJICTBA IO YTOJIOBHOMY
neny [1, c. 15,2, c. 264-265]. B TakoMm ciiyyae NpoMCXOJUT HEONIPaBAAHHOE OTpaHUYEHHUE MTPOLIeC-
CyaJIbBHOM CaMOCTOSITENIbHOCTH JO3HaBaTens. B 3TOH CBA3M, HAM MMIIOHUPYET BBICKA3aHHOE IpPEJI-
JI0’)KeHUE 00 MCKIIFOUEHUH MPOLETypPhl COTIACOBAHUS C MOTEPIIEBIIUM M OCTABIICHUS 32 HUM IpaBa
Ha 00’KaJloBaHUs MIOCTAHOBJICHUS JO3HABATENs O IPOM3BOJICTBE JO3HAHUS B COKpAIEHHON (hopmMe B
nopsiake ct. 125 VIIK PO [3, c. 15].

Ho 6onpmie Bcero mpo6sieM BBI3BIBAIOT BOIPOCHI IIPEeIMETa U MPENEoB J0Ka3bIBaHUS MPU
MIPOM3BOJICTBE JTO3HAHUS B COKpalleHHoM (opme. B coorBercTBuM co cT. 226.5 YIIK PO mpeamer
JIOKa3bIBaHMs SIBJISIETCSl YCEUEHHBIM 10 CPAaBHEHUIO C OOIIMM MPEIMETOM JI0Ka3bIBaHUS, YCTAaHOB-
nenHoro ct. 73 YIIK P®. Ilpu npousBoacTBe 103HaHUS B COKPALIEHHOM (hopMe JOCTAaTOUYHBIM OY-
JIeT YCTaHOBJICHUE CIEAYIOIIUX OOCTOSATENbCTB: COOBITUE MPECTYIJICHUS, XapaKTep U pa3Mep MpHu-
YMHEHHOI'O UM BpEZa U BUHOBHOCTH JIMIa B COBEPLICHUHU NpecTyIuleHns. Kak BUgHO, B mpenMer 10-
Ka3bIBaHMsI HE BOIUIM MHOTHE OOCTOATENbCTBA: OOCTOATENHCTBA, UCKIIOUYAIOIINE MPECTYIHOCTh U
HaKa3yeMOCTb JIESTHUS; OOCTOSATENbCTBA, CMATYAIOLIME U OTIrJarole Haka3aHue; 00CTOsTeNbCTRa,
CIIOCOOCTBYIOIINE COBEPIICHUIO MPECTYIUIEHUS; 00CTOSTENbCTBA, XapaKTePU3YIOIUE JUYHOCTh 00-
BHHSEMOTO U T.JI.

O4eBUHO, YTO YCEUEHHBIM MPEAMET JOKAa3bIBAHMS IO 3aMBICIy 3aKOHOJAATENS JIOJKEH
OBUT CTaTh YHUKAIBHOW OCOOCHHOCTBHIO JIO3HAHUS B COKpalleHHOW (opMme, OTIWYAIONIeH ero oT
JAPYTUX yroJOBHO-MIPOLECCYalIbHBIX (GOpM paccienoBaHus. Jpyroi Bompoc, sSBiseTcs I OH TaKo-
BBIM (haKTHUeCKHU?

B cootBerctBuum € 4. 1 c1. 226.7 YIIK P® B 00BUHUTEIHHOM MOCTAHOBJICHUN YKA3bIBAIOTCS
o0crosiTenscTBa, mpeaycMorpennbie B 4. 1 cr. 225 VIIK P®, To ecTh 00CcTOSITENBCTBA, TTPETYCMOT-
pennsie ct. 73 VIIK P®. [Togo0HbIi mapagoKkc NOTHOCTHIO HUBEIHPYET 3PPEKT yceueHHOTo mpe-
MeTa J0Ka3bIBaHUS, NTOCKOJIbKY T0O3HABATENb BBIHYXKJIEH B JIIOOOM Cllydyae yCTaHaBIMBaTh 00CTOS-
TEeJbCTBA, MPEAYCMOTPEHHBIE OOIIMM MpeIMETOM J0Ka3biBaHus. boree Toro, 6e3 ycraHOBIEHUS He-
KOTOPBIX 0OCTOSITENBCTB, HE BXOSIINX B YCEUCHHBIN MPeAMET JI0Ka3bIBaHUs, JO3HABATENb BOOOIIE
HE MOXET HayaTh MPOM3BOJCTBO JO3HAHUS B COKpalleHHOH ¢opme. Hampumep, B JTaHHOM ciydae
pedb MOXKeT UJATH 00 YCTaHOBJIEHHM BO3pacTa MOJ03PEBAEMOro WM (akTa BIaJE€HUS UM SA3bIKOM,
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Ha KOTOPOM BEJIETCSl YTOJOBHOE CYIONPOU3BOJCTBO, KOTOPbIE OTHOCATCS K OOCTOSATENILCTBAM, Xa-
PaKTEepU3YIOIIUM €ro JTUYHOCTh. Kak u3BecTHO, 03HAHKHE B COKpaUIeHHON (hopMe HE MOXKET MPOU3-
BOAMTHCS. B OTHOLIEHMH HECOBEPLLIEHHOJETHETO 0JI03PEBAEMOIO, JIHUIA, HE BIIAJCIOLIETO S3BIKOM,
Ha KOTOPOM OCYIIECTBIISIETCSI YTOJIOBHOE CYIOMPON3BOACTBO.

He O6ynem 3a0biBaTh M TOT (DaKT, YTO KaK MOJO3PEBAEMBIi, TaK M MOTEPIEBLINHA B JIIO00M
MOMEHT MOTYT OTKa3aThCsl OT COKpalleHHOW (OopMBbI 103HaHUA. B Takom ciydae mpou3BOJCTBO 10-
3HaHUS OCYIIECTBIsieTcss B oOmeM mopsiake. KoHeyHo ke, 3TOT (DakT MOUICKHUT 005S3aTEIbHOMY
y4eTy JI03HaBaTesleM, U, UCXOMAS U3 KOHKPETHOH CIIeCTBEHHON CUTYaIluH, I0Ka3bIBaHUE MPOU3BO-
JUTCSI UM, TaK CKa3aTh, «C 3aI1acOM.

Takum 00pa3om, KaK Mbl BUJUM, CTPEMJICHHE 3aKOHOJATeNsl YIIPOCTUTh U YCKOPUTH MPOLECC
JOKa3bIBAaHMS TyTEM YCTAHOBIICHHS COKPAIIEHHOTO, YCEYCHHOTO MPEeaMeTa TOKa3bIBaHUS 1O (PaKTy
HE TPUBEJIO K JKEIaeMOMY Pe3yJIbTaTy.

MHoro BonpocoB BO3HHMKAET U IIPU aHAIU3E MPEAENIOB JOKa3bIBaHUS IPU IPOU3BOJICTBE JI03HA-
HUS B COKpalieHHOH ¢opme. Tak, mpeensl 10Ka3biBaHus onpeaeneHHsl B cT. 226.5 YIIK PO, a umenHo:

1. lo3HaBatenb 00s3aH IPOU3BECTU TOJBKO TE CJICICTBEHHBIE U UHBIE ITPOLIECCYaIbHBIE e~
CTBUSI, HE IPOU3BOJICTBO KOTOPBIX MOXKET IMOBJIEYD 32 COOOW HEBOCIOIHUMYIO yTpaTy CIIeOB Ipe-
CTYIUIEHMSI UJIU UHBIX 1OKA3aTeNbCTB;

2. He mpoBepsTh q0Ka3aTeNnbCcTBa, €CIM OHU HE OBLIM OCHOPEHBI MOJ03PEBAEMBIM, €ro 3a-
LIIUTHUKOM, OTEPHEBIIUM MM €r0 IIPEICTaBUTEIIEM;

3. He nompammBate Juil, OT KOTOPBIX B XOJ/i€¢ IPOBEPKU COOOIIEHUS O MPECTYIJICHUN ObLTH
MOJTy4YEHBI OOBSICHEHUS,

4. He Ha3HauaTh CyneOHYIO SKCIIEPTU3Y 110 BOIPOCAM, OTBETHI Ha KOTOPBIE COJEPKATCs B 3a-
KJIFOUEHUH CHEIUAINCTA 10 Pe3yJbTaTaM UCCIIEI0BaHUs, IPOBEJECHHOIO B X0/1€ MPOBEPKH COOOIIIe-
HUS O NPECTYIUICHUU;

5. He nmpou3BOauTh MHBIE CIEICTBEHHBIE U IPOLIECCYyalIbHbIE JEHCTBUS, HAIPAaBJICHHBIE Ha
yCTaHOBJICHHE (PAaKTHUECKUX O0OCTOSTENIBCTB, CBEJIEHHUS O KOTOPBIX CO/AEPKATCs B MaTepuanax mpo-
BEPKU COOOIIEHUS O MPECTYIUIEHWHU, €CIIM TaKUE CBEIECHUS OTBEYAIOT TPEOOBAaHUSM, MpEAbsBIIse-
MBIM K JIOKa3aTeJIbCTBaM.

[Tpu Oonee neTanbHOM aHAIM3€E, Cpa3y K€ BO3HUKAIOT CIIENYIOIIME BOIPOCHI: KaKUM 00pa3oM
JI03HABaTelb JIOJDKEH OLICHMBATh CUTYallMH, P KOTOPBIX BO3MOXHA HEBOCIIOJIHMMAs yTpaTa CIIENI0B
MIPECTYIUICHNS] WM MHBIX JI0Ka3aTeNbCTB? A caMmoe INIaBHOE, KaKUX J0Ka3aTelbCTB IO JAENy, YUUThI-
Basl YCEUEHHBIN MpenMeT NokasbiBaHusA? [loHMMaeTcs 1M 1o 3TUM, B TOM YHCJIE BO3MOXHAsI HEBOC-
MOJIHUMAsl yTpaTa JA0Ka3aTelIbCTBEHHON MH(pOopMaiu 00 00CTOATENHCTBAX, HE BXOSIINX B MPEIMET
JIOKa3bIBaHUsI MIPU MPOU3BOJICTBE J03HAHUS B COKpalleHHOH ¢opme? Ecnm na, To Kakoil CMBICT B
YCTaHOBJIEHUM TaKOro yCEYEHHOro IpeaMmeTra Jloka3biBaHus? He sBisgercss au mpaBo MPOM3BOACTBA
CJIEZICTBEHHOI'O JIEHCTBHSI YCMOTPEHHMEM JI03HABATENsA, KOTOPOE IOJDKHO 3aBUCETh OT KOHKPETHOMN
CIIEZICTBEHHOW CUTYalllM, a HE OT YTrOJIOBHO-TIPOLIECCYaIbHON (POPMBI IPEABAPUTENHLHOIO PACCIEN0-
Banus? MMeeT 11 BOOOIIE MPaKTUIECKUN CMBICIT OTPAHUYUBATH MPEAEIbI T0KA3bIBAaHUS?

Kak Obl HEe TBITATKCh 3aKOHOAATENN OTPAHUYUTH MPEeibl TOKAa3bIBaHUS MPU MMPOU3BOJCTBE
JI03HAaHUS B COKPAIICHHOW (hopMe, OHM B JIFOOOM ciiyyae OyayT CTPEMHUTBCS K CBOEH IMOJIHOTE, 110-
CKOJIbKY OYJIeT CyIIecTBOBaTh OOBbEKTHUBHAS HEOOXOAMMOCTh B HAJIMYUU JIOCTATOYHOW M 3HAUMMOM
JI0Ka3aTelbCTBEHHON MH(OPMAIUH [T TPABUIBHOTO pa3pelieHHs yroJOBHOTO JIea.

B 3T0# CBs3M, HAM MPEACTABIAETCS MIPABUIBHON U MHTEPECHOM TOYKA 3PEHMS], COTJIACHO KO-
TOPOM JIOKa3bIBaHUE MPH MPOU3BOJICTBE JO3HAHUS B COKpAIlEHHON (popMe OTJIMYaeTcsi He ero mnpe-
JienaMu, a, IpeXe BCero, ryOMHON HcCleloBaHus KaXJA0ro OOCTOSTEIbCTBA, BXOMSIIETO B €ro
npeamer [5, c. 22].

Kak BuaHO, BONpOCOB BO3HUKAET MHOKECTBO, B TOM YHCJIE€ U C KPUMUHAIUCTUYECKOW TOUKH
3peHus. Bee 310, NpUBOAUT HAC K MBICIIU, YTO BBEJEHUE TAKOIO NHCTUTYTA YNPOLIEHHON YrOJ0BHO-
npoLeccyaabHON (hOpPMBI MPEABAPUTENIHHOIO pacciaeloBaHus, KaK JI03HaHHE B COKPAILlEHHOM BHJIE,
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SBJIIETCS BeChbMa HEYJauyHbIM BBUJY CBOCH HE MPOJYMAaHHOM periiaMeHTallil U OTCYTCTBHEM Jeii-
CTBHUTEJIBHO YHHUKAJIBHOW U OCOOCHHOM MPOLIEAYPHI.

Jymaercs, 4To BOOOIIIE B II€JIOM CTOUT C KpalHEH OCTOPOKHOCTBIO MOJAXOAUTH K BOIPOCAM
BHEJPEHUS Pa3IMUYHBIX YIPOLIEHHBIX MPOLEAYP OCYLIECTBIEHUS YTOJOBHOI'O CYAOIPOU3BOJICTBA.
OueBHIHO, UTO TaM, T'Jie pelIaeTcs Cyp0a uenoBeka, 3aTparuBatoTCsl €ro OCHOBHBIE IpaBa U CBOOO-
IbI, HET MecTa sl OaHATBHOW MPOCTOTHI M JETKOCTU. I1OpsI0K yroiaoBHOTO Mpeciel0BaHus JIULA
anpuUoOpU JTOJIKEH OBITh CIIOKHBIM M MPOJAYMaHHBIM, COJIEPKaTh CUCTEMY FapaHTUH, CAEPKEK U Ipo-
THBOBECOB. ONTUMAaJIBbHOCTD MOPSAJIKA YTOJIOBHOT'O IIPECIIEI0BAHUS JIMIIA TOJIKHA JTOCTUTaThCS TOJb-
KO 32 CYeT JOCTH)KCHHUI COBPEMEHHOW HayKU M TEXHHMKH, HAy4YHOM OpraHu3aluu TpyAa U T.1., a HE
BEYHBIM CTPEMJIEHHEM K YIPOLIEHUIO U IPOCTOTE. B MHOM ciyyae Mbl pUCKYEM OKa3aThCsl B YCIIO-
BUSX KBa3U-TIPABOCYIHSI.
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V]IK 343.1

COBPEMEHHBIE ITPOBJIEMBI CYIEBHO-
3KCIEPTHOM JIESITEJIbHOCTHU B POCCUH

JATBIIIOB Bagnm CarutbsitHoBUY

KaHOUOam 0puoudeckux HayK, 3amMecmumesb
HAYATbHUKA KAeopbl yeoi06H020 npoyecca
OI'KOY BO «Ypumckuii opuduyeckuti UHCMmumym
Munucmepcmea enympennux den Poccutickot
Dedepayuuy, 2. Yeha, Poccus.

E-mail: Vadi-Latypov@yandex.ru

[TpoGniema WCHONB30BaHMS CIIENUATBHBIX MO3HAHUHT
IPU PacCiIeOBaHUM U CylIeOHOM pacCMOTPEHUH Yro-
JIOBHBIX JIEN TIOCTOSIHHO TpHBJIeKaia K ceOe BHUMaHHE
YUEHBIX M HE OCTaBJSE€T PAaBHOAYIIHBIM IMPAKTHKOB.
Bwmecrte ¢ Tem, aelcTByrOIIEEe MPOLECCYATBHOE 3aKO-
HOZJATEeNbCTBO M HOpPMATHBHAS 0a3a, perjaMeHTupy-
fo11as cyie0HO-IKCIIEPTHYIO esTenbHOCTh B Poccun,
HYX/aeTcs B JOMOJHUTEIbHBIX HAayYHBIX HMCCIIEI0Ba-
HusAX. Cka3aHHOE NpeNonpeAcinnio HeoOXO0IUMOCTh
MPaBOBOI'O aHANN3a CyAeOHO-OKCIEPTHOU AesATEIBHO-
CTH Ha COBPEMEHHOM 3Talleé Pa3BUTHUs 3aKOHOJATENb-
CTBA, BBIABIECHUS aKTYaJIBHBIX BOIPOCOB, BO3HHUKAIO-
IUX B JAHHON cepe W IpemiokeHne AadbHEHIINX
MyTel COBEpIICHCTBOBAaHMS. BBIsBIEHB OTAEIbHbIE
aCTEKTBhI, MOJUIEXkAINE COBEPILICHCTBOBAHMIO B IIPO-
exte PenepanbHOro 3akoHa «O cyneOHO-IKCIIEPTHOM
nesitennbHOCTH B Poccuiickoit denepanyny. ABTOp
IIPEJUIaracT COBEPIUIEHCTBOBATh JCHCTBYIOIIMN yTo-
JIOBHO-TIpoLIECCYyalibHBIA Kozeke Poccuiickoit Pene-
patuu, a Takxke npoekt PenepanpHoro 3akoHa «O cy-
JIeOHO-3KCTIePTHON nesTenbHocTH B Poccuiickoit ®e-
Jepanum», 9To MO3BOJIUT PELIMTh Psij MpodsieM, BO3-
HUKAIOIIMX y MPaBOIPHUMEHHUTENEH B IPOLIECCE OCY-
HIECTBJICHUsI CY1€0HO-IKCIIEPTHOM IS TENEHOCTH.

KimoueBble ciioBa: MMpOU3BOACTBO OJOKCHICPTU3, 3a-
KIIFOYCHUE DKCIIEPTA, SKCIIEPTHOC UCCIICAOBAHUEC, 10~
Ka3aTCJIbCTBO, WHOM JOKYMCHT, HETOCYAapCTBEHHOC
9KCIICPTHOC YYPCIKACHUC, Cy,E[G6HO-3KCHepTHaH IS
TCJIBHOCTb, CBEAYINHNE JIUIIA, CIICIIUAJIbHBIC 3HAHUA.

MODERN PROBLEMS OF FORENSIC
EXPERT ACTIVITIES IN RUSSIA

LATYPOV Vadim Sagityanovich

Candidate of Sciences (Law), Deputy Head of the
Department of Criminal Procedure of the FSGEI
HE “Ufa Law Institute of the Ministry of Internal
Affairs of Russia ”, Ufa, Russia.

E-mail: Vadi-Latypov@yandex.ru

The problem of the use of special knowledge while
investigating and trying criminal cases constantly
draws attention of scientists and practicians. At the
same time, the current procedural legislation and
normative base regulating forensic expert activities
in Russia need additional scientific researches. The
foregoing predetermined the necessity of legal
analysis of forensic expert activities at the present
stage of legislation development, recognition of the
topical issues arising in this sphere and suggestions
of further ways of improvement. Certain aspects,
which are subject to improvement in the Draft Fed-
eral Law "On forensic expert activities in the Rus-
sian Federation», are revealed. The author initiates
legislation in order to improve the current Code of
Criminal Procedure of the Russian Federation, as
well as the Draft Federal Law "On forensic expert
activities in the Russian Federation™ that will allow
to solve a number of problems of law enforcement
officials arising in the course of implementation of
forensic expert activities.

Key words: performance of expert examinations,
expert opinion, expert research, proof, other docu-
ment, non-state expert institution, forensic expert
activities, experts, special knowledge.

JloCTaTo4HO MPUCTATLHOE BHUMAHKUE CO CTOPOHBI 3aKOHO/ATENIS B IIOC/IEHEE BpEMs yels-
€TCsl BOIIpOCcaM ITPaBOBOM pPETIAMEHTAllMU YrOJIOBHOTO CYAOIPOM3BOJCTBA HA IEPBOHAYAIBHBIX
CTaJUsX YroJOBHOIO IPOLECCa, B X0/1€ KOTOPBIX 3aKJabIBAeTCs (PyHIaMEHT J10Ka3aTeIbCTBEHHOU
6a3bl, ABIAIOICHCS OCHOBOM 3aKOHHOT0, 000CHOBAHHOT'O U CIPABEAJIMBOrO IPUTOBOPA CYAA.

Cucrema JOKa3bIBaHUs MOOJI’KHaA OBITH OCHOBaHAa Ha 3aIUTC IpaB U 3aKOHHBIX HHTEPCCOB
YYaCTHUKOB YTOJIOBHOTO CYIONPOU3BOJCTBA, @ OJTHUM M3 HEOCIIOPUMBIX CPEJCTB JOKa3bIBaHUS BbI-
cTynaer cyaebHas skcneptusa. Henb3s He cornacuthes ¢ E.A. 3alineBoil, koTopas yTBep»KAaer,
yro: «CyneOHas sKcrepTr3a UrpaeT NPUOPUTETHYIO POJIb B Jiejie BHEAPEHUS JOCTHXKEHUI HayKu U
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TEXHUKHU B YIOJOBHOM ITPOILIECCE, MOBBIIICHUHU B IIEJIOM KYJIbTYPhI MPOLIECCYAIbHOMN 1€ATEIbHOCTH
MIPaBOOXPAHUTEIBHBIX OpraHoB. Crienuguka SKCIEpTU3bl KaK MIPABOBOTO SIBJICHUS, KaK CJICJACTBEH-
HOTO JICUCTBUSI COCTOUT B CAMOM IIPOLIECCE MOTYyYEHHUSI UTOTOBOTO JIOKYMEHTa, OTPAXKAIOIIEro pe-
3yJIbTaThl UCCIEIOBAHMS — 3aKJIIOUCHHS IKCIIEPTa; B OCOOCHHOCTSAX MPABOBOIO CTaTyCca Y4aCTHHKOB
JAHHOTO CJIEJICTBEHHOI'O ACWCTBUS, U, MPEXIE BCEr0 — €ro IEHTpPalbHOW (UTYpbl — JKCIEpTa;
B CJIOKHOCTU OLIEHKH 3aKJIIOYEHMs 3KCIepTa Kak Joka3arenbcTBa. K 3TuM Bompocam M B LIEJIOM
K npo0jemMaM MpaBOBOTO MHCTUTYTAa CyIEeOHOW SKCHEepPTU3bI MPOSBIEH 3aMETHBIM MHTEpEC CO CTO-
POHBI YYEHBIX U MPAKTUYECKUX PaOOTHUKOBY [1, C. 6].

HayuHo-TexHuueckuii mporpecc MmocieqHuX JIET OKa3blBa€T OTPOMHOE BIUSHUE Ha Bce cde-
PBI YETTOBEUECKOW JKMU3HU, HE SBISIETCS MCKIIOUYEHUEM M CQepbl MPECTYMHON AesITeNbHOCTH (II0-
BEPIJIUCh M3MEHEHHUIO XapaKTep U CIOCOObI COBEPIICHHUS), YTO KaK CJIEJICTBUE BIEYET 3a COOOM U
U3MEHEHHUS B OT/AEIBHBIX OTpaciisiX IpaBa, K MPUMEPY, BOSHUKHOBEHUE HOBBIX COCTaBOB IIPECTYII-
neHus: cr.cT. 159.1-159.3, 159.5-159.6 YK P® u MHOTHX OpyTHX.

3a nocneHee BpeMsl YBEJIUUYMIOCh KOJIMYECTBO COBEPLIEHHBIX MPECTYIJIEHUH, B TOM 4HCIIe
MPECTYIUIEHUH UMYIIIECTBEHHOT'O XapaKTepa, PaCKPhITHE KOTOPBIX TPeOYeT YeTKO OTIaKEHHOU Me-
TOJIMKU PACCIICIOBAaHMS C CO3JaHUEM HEOCIIOPUMON JI0Ka3aTeNbCTBEHHOM 0a3bl. 1o opummansHbIM
nanabiM MB/J[ P® o cocTosiHuM MPECTYIMHOCTH Ha MEepUoJ ¢ SHBaps 1o aekadps 2016 roga: 3aperu-
ctpupoBano 2160,1 Teic. mpecTymieHud. PocT perucTpupyeMbIx MpecTyIieHHH OTMeUeH B 8 cyOb-
exktax Poccuiickoit ®enepauuu. [louTu mMONOBHHY BceX 3aperMCTPUPOBAHHBIX MPECTYIUICHHM
(43,7%) cocTaBisIOT XMILEHUS YY>KOI'O MMYILECTBA, COBEpIICHHbIE myTeM: Kpaxu — 871,1 Thic.,
rpabexa — 61,5 ToIc., pa3dos — 11,4 teic. Kaxxnas yerBepras kpaxka (27,0%), Kaxablii 1BaaaTh
niepBbIil rpadex (4,8%), u kaxaoe oguHHaaaToe pazdoitnoe HananeHue (9,0%) Obutn COnpsHKEHBI
C HE3aKOHHBIM MPOHMKHOBEHUEM B JKWIIHIIIE, IIOMEIICHUE WK HHOE XpaHuiuine. [6].

B cBoto ouepens cO0p H0Ka3aTEILCTBEHHON 0a3bl HEMBICIUM 0e3 CyaeOHO-IKCIIEPTHOM es-
TEIbHOCTH, TEOPETUUECKOMY U MPAKTHUYECKOMY COBEPILICHCTBOBAHUIO KOTOPOTO YJENSIN Hay4YHbIE
TpyZAbl Takue BUIHbIE yueHble Kak T.B. ABepbanoBa, @.I'. Amunes, P.C. benkun, C.®. bsrukona,
A.N. Bunb6epr, C.M. Jlaposckux, E.Il. I'pummna, A.M. 3unun, F0.I'. Kopyxos, A.B. KynpsBuesa,
H.IT. Maitmuc, U.A. Makapenko, B.H. Maxos, B.C. Mutpuues, B.®. Opmnosa, F0.K. Opios,
E.P. Poccunckas, E.B. Cenuna, A.A. TapacoB u MHorue apyrue. He ymanss ux 3aciyr B cTaHOBJIe-
HUU U Pa3BUTUU MHCTUTYTa CyJeOHOM AKCIIEPTU3BI B YTOJIOBHOM Ipoliecce, (OpMUPOBAHUIO OOIIeH
TEOPHH Cy1eOHOI PKCIEePTU3BI, CIeNyeT OTMETHTD, YTO MpoliieMa JajeKko He ucueprana cels B Teo-
pETHYECKOM U MpakTUYecKoM IutaHe. llpeuiaraem B HacTosIIeM HCCIEAOBAaHUM CHOPMYIUPOBATH
OCHOBAHHBIE, Ha Halll B3IJIsJ1, IPOOJIEMbI, BOSHUKAIOIIUE Y TPaBONPUMEHHUTENEH NPU Ha3HAYCHUU U
MIPOU3BOJICTBE CY/1€OHOI SKCTIEPTU3HI.

OpHol M3 OCHOBHBIX MPOOJIEM CY/I€OHO-IKCIIEPTHOM JI€ATENbHOCTH B HACTOAIEE BpeMS SIB-
JSIFOTCSL JUIMTENIbHBIE CPOKM MPOBEICHHS CYIEOHBIX IKCIEpPTH3. DTO, KaK MpaBHiIo, 00yCIOBICHO
HEZ0CTAaTOYHBIM KOJIMYECTBOM HJIM MOJHBIM OTCYTCTBUEM COOTBETCTBYIOLIMX AKCIIEPTOB HA TEPPHU-
TopuH psna cyorekToB Poccuiickoit denepannu, a Takke HU3KMM TEXHUYECKUM OCHAIIEHUEM JKC-
MEPTHBIX YyupexaeHuid. ['ocynapcTBEHHBbIE SKCIEPTHBIE YUPEXKICHUS BBIHYKIEHBI NEperpyxarb
CBOMX 3KCIIEPTOB, YTO NPUBOJAUT K CO3JaHHUIO OUYEPENEH IKCIEPTHBIX MCCIEN0BAaHNUN U HEPA3pPBIBHO
BEJET K HapYIICHUIO MPUHIUIA Pa3yMHOCTH CPOKOB YIOJOBHOIO CYIONPOM3BOJCTBA. Brixon u3
CIIOKMBILENCS CUTYallud BUIUTCS B INPOU3BOJCTBE OTIEIBHBIX BMJIOB 3KCIEPTH3 B HErocyuap-
CTBEHHBIX AKCIEPTHBIX YUPEXKJACHUAX, HO TOJIBKO B CIy4yae BHECEHHUS COOTBETCTBYIOIIMX M3MEHeE-
HUIl B MpaBoBYyIO 0a3y, periIaMEeHTHPYIOLIYIO MMPOU3BOICTBY CYJIE€OHO-3KCIIEPTHOM 1EATETbHOCTH B
Poccuu [3, c. 136]. Otuactu ykazaHHYI NPoOJIEMy CMOXKET PEIIUTh MOATOTOBICHHBIH MUHIOCTOM
Poccun 3akoHOnpoekT «O cynebHo-3KcnepTHOM AesTenbHocTH B Poccuiickoit @eneparuny [4].

Crnenyrormieit mpo6ieMoi, Kak HUKOT/1a OCTPO CTOSIIIEH B HACTOSIIEE BPEMsl, IPUHATO BBIJIE-
JISITH BOIIPOC OILJIATHI MPOBEIEHHBIX M0 HHUIIMATUBE MPABOOXPAHUTEIBHBIX OPraHOB CyE€OHBIX IKC-
neptu3. Jluia, Ha3HavyaroUIMe KCIEPTU3bl (CIeoBaTeNd, JO3HABATeNN) BHIHYKACHBI 3aTPauyluBaTh
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OTIpeJICIIEHHOE KOJMYECTBO BPEMEHM Ha OIPEJEIEHUE HKCHEPTHOrO YUPEKICHHUS, CIIOCOOHOTO MO
CBOMM TEXHUYECKUM BO3MOXKHOCTSIM U pecypcaM CBEIYyILIUX B UHTEpECYIollei 001acTu Ul pou3-
BECTH HEOOXOIUMYIO 3KCIIEPTU3Y, K TOMY K€ B MX K€ 00S3aHHOCTU (MHTEPECHI CIEACTBUS) BXOAUT
Y U3BICKaHUE MAaTEPUAIBbHBIX BO3MOXKHOCTEH Ha OIUIAThl CTOJIb HEOOXOAUMBIX dKCrepTH3. Peub nuaet
O CJIOXHBIX M 3aTPaTHBIX 3KCIEPTHBIX UCCIEAOBAHUSX.

Bo3MoxHO, yrloMuHaeMble B OTJENbHBIX HAYyYHBIX pabOTax BHEOIOKETHbIE (OHIBI, aKKY-
MYJHUpYIOIUe B cebe NECHEeKHbIE CPEJCTBA ISl OPTaHOB MPEABAPUTEIHHOTO PACCIEIOBAHUS U J0-
3HAHUA 0 OIUIATE HKCHEPTU3, MOMOTYT PEIIUTh BO3HUKIIYIO (PMHAHCOBYIO IpOOJIeMy, HO Ha Hall
B3IJISLT 3TO peIIeHHe TPeOYeT JOMOIHUTENBHBIX CEPbE3HBIX HCCIeIOBAHHA.

CrenyronumM, NPUHLOKIIAAIBHO BaKHBIM BOIPOCOM, MOJIEKAIIUM PEUICHUIO, SBISAETCA OT-
CYTCTBHE 3aKOHOAATEIBHON periiaMeHTaluel npoecCuoHaNbHbIX M KBATH(PHUKAIIMOHHBIX TpeOoBa-
HUHN K JIMIIaM, OCYILECTBISIOUIMM MPOU3BOICTBO CYAEOHOI 3KCIEPTU3bl BHE FOCYAaPCTBEHHBIX CY-
NeOHO-3KCTIEPTHBIX YUPEKICHUH, X0Ts TaHHOe TpeboBaHue 3akperuieHo eme B 2006 roaa B onpee-
nenun BepxoBnoro Cyna Poccuiickoit ®enepauuu [5]. Tak, CynebHas KOJIErHs MO YTOJOBHBIM
nenam BepxoBroro Cyma Poccuiickoit denepannu oTMEHUIA OOBUHUTEIBHBINA MPUTOBOP B OTHO-
mennn M. B o6ocHoBanuu cBoero pemienus CyneOHas KOJIErus, B YaCTHOCTH, yKa3aja, 4TO JKC-
NEePTU3bl OBUTH OPYYEHBI HE TOCYIapPCTBEHHBIM KCIIEPTaM, a «HE3aBUCUMOMY IKCHEpTy 3., KOTO-
pasi He MpeCTaBua TIOKYMEHTOB, MMOATBEPKAAIOIINX €€ CTaTyC IKCIEepTa, ee KBanu(puKaluio, cep-
TU(UKAT KOMIIETEHTHOCTH, a IO3TOMY 3aKJIFOUEHUS SKCTIEPTH3 HENb3s MPU3HATH JOIMYCTHMBIMH J10-
Ka3aTelbCTBaMU, T.K. OHH JIaHBI JIUIIOM, HE UMEIOIIMM IIpaBa Ha MPOU3BOJICTBO CYIEOHBIX KCIEp-
THU3 MO YroJIOBHBIM Jenam». Ha OCHOBaHMM H3JI0KEHHOTO, 11€J1eCO00pa3HO BHECTUM H3MEHEHUs
B cT. 195 VIIK P®, B x0oTOpO# cilenyeT OTpa3uTh OOSI3aHHOCTH JIMIIA, HA3HAYAIOIIEro CyneOHYIO
9KCIIEPTU3Y HETOCYAapCTBEHHOMY IKCIEPTY OTpa)kaTh B MOCTAHOBJICHUU (OIpPENEIECHNN) O Ha3Ha-
YEHHUH SKCIEPTU3bI CBEICHUSA O €r0 KOMIETEHTHOCTH C MOCIEIYIOIIUM MPUOOIICHHEM K MaTepua-
JlaM YrOJIOBHOT'O JIeJ1a 3aBEPEHHBIX KON JOKYMEHTOB.

Cuuraem, 4To He OyJeT JTUIIHUM OTpa3uTh no3uio Bepxosuoro Cyna Poccuiickoii @enepa-
MU U B nipoekte PenepanabHOro 3akoHa «O cyneOHO-3KcIepTHON AedrenbHocTH B Poccuiickoit De-
Jepalumny, IpeayCMOTpPeB 00S3aHHOCTD JIMII, OCYILECTBIISIOIINX MPOU3BOJICTBO CYAEOHBIX 3KCIIEPTH3
BHE 3aBUCUMOCTH OT UX NMPHUHAJIEKHOCTH TOCYIapPCTBEHHBIM UJIM HE TOCYIapCTBEHHBIM KCIEPTHBIM
YUPEXKICHUAM HH(POPMALIUIO O CBOEH KOMIETEHTHOCTH U HAJUIeKaIlleH KBaTU(pUKaLUK.

PestoMupys u3noX€HHOE, OTMETHUM, 4YTO CYJAEOHO-IKCIEPTHAs EeATEIbHOCTh SBISIETCA
HEOTHEMJIEMON YacCThIO JI0Ka3aTEIbCTBEHHOTO IPOLECCA, apIyMEHTHPOBAHHOE, I'PAMOTHOE M CO-
CTaBJICHHOE B IIPABOBOM I10JI€ 3aKJIFOYEHHE DKCIIEpTa HE MOXKET BbI3bIBATH COMHEHUIN HU Y CTOPOHBI
3alIUThl, HU Y CTOPOHBI OOBHHEHMs M BCerja OyAeT SBIATHCA HAASKHOM OMOPOH Ui NMpPUHATHS
CIIPaBEJTUBOTO, ITOJTHOTO U BCECTOPOHHETO Cy/eOHOT0 pemenus [2].
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IICUXOJOTNMIECKHUE OCOBEHHOCTH
HECOBEPHIEHHOJIETHEI'O
INPECTYIIHUKA

PSYCHOLOGICAL CHARACTERISTICS
OF THE JUVENILE OFFENDER
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moexu, ®I'KOY BO «¥Yumckuii opuduveckuil uH-
cmumym Munucmepcmea eénympennux oen Poccuii-
ckoul @edepayuuy, 2. Ypa, Poccus.

E-mail: ufaocitsp@mail.ru

W3ydyeHre JUYHOCTH HECOBEPIIEHHOJETHETO TIpe-
CTYIHHKA OTHOCHUTCSI K YUCIYy BEAYLIMX U BMECTE C
TeM HamOoJiee CIIOKHBIX MPOOJIEM KPUMHHOJIOTHH.
JIM4HOCTh TMpecTymHHUKa BBICTYMAET B KadyecTBE O/I-
HOTO U3 OCHOBHBIX HaIpaBJICHUA KPHUMUHOJIOTHYE-
CKOH XapaKTEePHCTUKH JIFOOOTO BHJA MPECTYIMHOCTH.
KpumuHONOrus Kak Hayka W3ydaeT JMYHOCThH IIpe-
CTYIIHUKA, OJHAKO TaKHE HCCIEIOBAHMS SBIISIOTCS
0COOEHHOCTBIO, TOTOMY YTO OHU B CHIY HPHUPOABI
M3ydeHUs O0BEKTa MEHee YHWBEPCAJIbHBI, Y€M HC-
CIIETOBaHMS COIMATbHO-D)KOHOMUYECKHUX, KYyJIbTYyp-
HBIX LIEHHOCTEH, 4TO 00YyCJIOBIEHO MHAMBUAYAIBHO-
CTBIO KakJ0r0 uenoBeka. C 1enbio OnpeneeHns mo-
HATHSl «HECOBEPIIEHHOJETHUH TNPECTYMHHUK» HeoO-
XOJIUMO PacKpBITh MOHATHUS «HECOBEPILICHHOJIETHUI»
U «IIPECTYITHHUK.

Candidate of Sciences (Law), Head of the Depart-
ment of Fire and Special Tactical Training of the
FSGEI HE “Ufa Law Institute of the Ministry of In-
ternal Affairs of Russia”, Ufa, Russia.

E-mail: ufaoitsp@mail.ru

The study of the identity of the juvenile offender is
among the leading and yet the most complex prob-
lems of criminology. The identity of the offender
always is one of the main directions of criminologi-
cal characteristics of learning any type of crime.
Thus, it is possible to note that criminology as a
science, essentially, investigates the identity of the
offender, but such studies are particular, because
they are in virtue of the nature of the learning object
less general than studies of socio-economic and cul-
tural values, due to the individuality of each person.
In order to define the concept "juvenile offender” it
is necessary to reveal the concepts "juvenile” and
"offender".
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KawueBblie caoBa: mpecTylHHK, HecoBeprnenno- Key words: criminal, juvenile, minor, crime, psy-
JETHUH, MalloJEeTHUM, IpecTymHoCcTh, mcuxoiorude- chological characteristics, mood swings, juvenile’s
CKHE 0COOCHHOCTH, Mepenajibl HaCTpOeHHMs, cuxuka Psyche, cruelty.

HECOBCPIICHHOJICTHETO, ) KCCTOKOCTh.

Ha cerogusinmii 1eHb COCTOSHUE MPECTYMHOCTH HECOBEPIIEHHOJIETHUX BBI3BIBAET TPEBO-
ry. Ilo nanneim I[loprana npaBoBoii ctaructuku ['enepansHoi IIpokypatypsl Poccuiickoit dene-
pauuu 3a 2013 rox BesiBiieHo — 60761 (+ 1300) HecOBEpIIEHHOIETHUX JUI] COBEPLIMBIIUX IIpe-
crymienuns, 3a 2014 — 54089 (— 6702), 3a 2015 rox — 55365 (+ 1276), 3a 2013 rox pacciieoBaHO
17861 (+ 1253) npecrymacHuii HEOOIBIION TSHKECTH, COBEPIICHHBIX HECOBEPIICHHOJIETHUMHU HIIH
npu coydactuu, 34730 (+1597) — cpeaneit Tsukectu, 12877 (+ 60) — tsokkux, 1757 (+ 42) — ocobo
TskKuX; 32 2014 — 15598 (— 2263) nebousbmion Tsoxectd, 29856 (— 4874) — cpeanei TsHKecTH,
12009 (- 868) — tsmxkux, 1777 (+ 20) — ocobo Tsmkkux; 3a 2015 — 17369 (+ 1771) HeOonpmIoi T5-
xectu, 30473 (+ 617) — cpenneit Tsokect, 11169 (—840) — Tskkux, 2142 (+ 365) — 0cobo TsK-
kux. Jng apdexkruBHON MpOodUIAKTHIECKOW padOThI U MPOBEACHUS PE3YIbTaTUBHON OOPBOBI C
MPECTYMMTHOCTHIO HECOBEPIIEHHOJIETHUX HEOOXOIMMO ONPEEIIUTh MCUXO0IOTHIECKHEe OCOOCHHOCTH
JTAHHOM KaTeropuu MpecTYMHUKOB.

Kak ormeuaer K.E. Uromies, «...MPecTyMHOCTh HECOBEPIICHHOJICTHHX NPEICTABIIIECT CO0O0M
OJTHY M3 OTHOCHTEJIBHO CaMOCTOSITEJIBHBIX CTOPOH TaKOTO MHOTOCJIOXHOTO SIBJICHUS, KaK oOIas
MIPECTYNHOCTh. JTa OTHOCHUTEIbHAS CAMOCTOATEIBLHOCTh IMPOSBIIAETCS B CBOCOOpPa3HHM HEKOTOPBIX
MIPUYXH TIPECTYITHOCTH HECOBEPIICHHOJIETHUX, B CICIH(PUICSCKON XapaKTEPUCTUKE TUHAMUKY TIpe-
CTYITHOCTH HECOBEPIICHHOJETHUX, HAKOHEIl, B 0COOCHHOCTSIX JTMYHON CTOPOHBIY.

W3yueHne TUYHOCTH HECOBEPIICHHOIETHETO MPECTYIMHUKA OTHOCUTCS K YUCIYy BEAYIIUX H
BMECTE C TeM HauboJiee CIOKHBIX MPOOIeM KPUMHUHOIOTHH. XOTEIOCh OTMETUTD, YTO JIaHHOM Hpo-
OJeMe MOCBSIIEHO HEMAJIO HAYYHO-TIPAKTHYECKUX HCCIIeAOBaHUM. JIMUHOCTh NMpecTymHHUKa BCeraa
BBICTYIAET B KaueCTBE OJHOI0 M3 OCHOBHBIX HAINpPaBICHUN KPUMHHOJIOTHYECKON XapaKTepUCTUKU
M3y4YeHHs JII000T0 BHJIA TIPECTYMHOCTH. TakuM 00pa3oM, MOXKHO OTMETHUTb, YTO KPUMHHOJIOTHUS KaK
HayKa, [0 CYTH, U3Yy4aeT JHUYHOCTh MPECTYIMHUKA, OJHAKO TAaKUE UCCIICIOBAHMUS SBISIOTCS OCOOEH-
HOCTBIO, TIOTOMY YTO OHH B CHITY IPHUPOJIBI H3yYeHUsT 00BEKTa MEHEE YHUBEPCATBHBI, YEM HCCIIEI0-
BaHUS COIHUATBHO-DKOHOMUYECKUX, KYIbTYPHBIX LEHHOCTEW, YTO OOYCIOBIEHO WHAMBHUAYAIbHO-
CTBIO KaXA0ro uenoBeka. C Lenbio ONpeAeNieHHUs MOHATUS «HECOBEPUICHHOJCTHHH MPECTYITHUK
HE0OXOIUMO PACKPBITh OHATUS «HECOBEPIICHHOIETHUI U «IIPECTYIMTHUK.

Ha manHbIif MOMEHT HE CYIIECTBYET €IUHOTO ONPEIEICHUS ISl BCEX OTpacieil pOCCUHCKOTO
IpaBa MOHATHS «HecoBeplieHHoNneTHUi». B crathe 1 KonBennuu OOH o mpaBax pebenka 1989 r.
TOBOPUTCSI O HECOBEPIICHHOJIETHEM KaK O YeJIOBEYECKOM CYIIECTBE JI0 TOCTIKEHHS UM 18-1eTHero
BO3pacTa, €clu MO 3aKOHY, TPUMEHUMOMY K JaHHOMY PEOEHKY, OH HE JOCTUT COBEPIICHHOJETHS
panee. C TOYKH 3peHHs YrOJOBHOTO 3aKOHA, HECOBEPIICHHOJIETHUMHU MPU3HAIOTCS JIUIA, KOTOPBIM
KO BPEMEHHU COBEPIICHUS MPECTYIICHUS UCTIOIHIIOCH YETHIPHAIIATh, HO HE MCIOIHUIOCH BOCEM-
Haauatu yuetr. B ®@exepanbHoM 3akoHe «O0 OCHOBaX CHUCTEMbI MPO(UIAKTUKH O€3HAA30PHOCTU U
MIPaBOHAPYIICHU HECOBEPIICHHOJIIETHUX)» TOJI HECOBEPIICHHOJETHUM TOHUMAETCS JIMIO, HE J0-
CTHTIIIEE BO3pACcTa BOCEMHA/IIIATH JIET.

[TpecTynmHUK — JHUIIO0, COBEPILUBIIEE OOIIECTBEHHO OMACHOE MPOTUBONPABHOE BUHOBHOE Jie-
SIHUE, 32 KOTOPOE COTJIACHO POCCHHCKOMY 3aKOHOJATeIhCTBY HACTYIAET IOPUANYECKAst OTBETCTBEH-
HOCTh. PaccMaTpuBasi THYHOCTh HECOBEPIICHHONIETHUX, COBEPIIAONIUX MPECTYIUICHHSI, HEOOXO01H-
MO OTMETHTb, YTO UX KPUMHHAIIbHAS aKTHBHOCTH BO3PACTaET 10 MEPEe yBEIMUYEHHs BO3pacTa, HO B
CHJIy BO3PAacCTHBIX OCOOEHHOCTEW XapaKTepu3yeTcsl crenu@uueckuM HabOpOM MHCHXOJOTHUYECKUX
CBOWCTB M Ka4eCTB, HEOE3Pa3IMYHBIX B KPUMHUHOJIOTHYeCKOM TutaHe. Ho B Hacrosiee Bpems uaert
OMOJIOJKEHHE TOAPOCTKOBON MPECTYIHOCTH, MOJOAEKb HE JOCTHraeT BO3pacTa yroJIOBHOM OTBET-
CTBEHHOCTH, COOTBETCTBEHHO, HE MOIAJIaeT B OOIICYTOJIOBHYIO CTATUCTUKY. DTO TIOABEPTaeTCs BO3-
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JEWCTBUI0 KPUMHUHOTCHHBIX (PaKTOPOB, JISKAIIMX B MEPBYIO ouepenb B cepe ycIoBUN JKU3HU H
BOCIIUTAHHMSI, HEPEIAKO OHU OOOCTPSIFOTCS, TIOBBIIIAS TEM CAMBIM BEPOSITHOCTh MIPECTYITHOTO TTOBEIEe-
HUS; POOJIEMBI HEUTpATU3aIli HETaTUBHBIX MPOIIECCOB, CBSA3aHHBIC C PAHHEH KPUMUHAIBLHOU aK-
TUBHOCTBIO TIOJIPOCTKOB, SIBJISIFOTCS aKTyaIbHBIMU I OOJBIIIMHCTBA CTPAH MUPOBOTO COOOIIECTBA.

[Icuxomorudeckne 0COOCHHOCTH HECOBEPIICHHOJIETHETO MPECTYITHUKA 00YCIOBICHBI TAaKHM
dakTaMu, KaKk HEaJeKBaTHAs PEaKIUs Ha OICHKY OKPYXKAIOIIUX, Ype3MEpHas CaMOYBEPEHHOCTD,
pe3Kue CYXJICHUS M BBICKA3bIBAHHS [0 OTHOILICHUIO K OKPYXKAIOIIUM, IIPOTUBOPEYUBOCTD MOBEJIC-
HUS: 3aCTCHYUBOCTHh CMCHSICTCS Pa3BA3HOCTHIO, TIOKa3HAsI HE3aBUCUMOCTh TPAHUYUT C PAHUMOCTBIO,
OMOIIMOHAIbHAS HEYCTOHYMBOCTh W pE3KHE Iepernajabl HAaCTPOeHHs, OophOa C OOUICTPUHSITHIMU
HopMaMmu. Takke B JaHHBIN MEPUOJ NMPOUCXOAUT HAKOIUICHHWE OTPHUIATEIHHOTO OIMbBITA, KOTOPHII
MOJKET MPOSBUTHCS CO BPEMECHEM.

Kpome Toro, y TaHHOTO KOHTHHTEHTA Ha JIOCTATOYHO BBICOKOM YPOBHE IMPOSIBIISIETCS CaMO-
CTOSITENILHOCTh, YBEPEHHOCTh, HACTOWYHBOCTH, YIIOPCTBO, CAMOKOHTPOJIb, HO HApsy C ATUM MPOHC-
XOJIUT JaJbHEUIINH TTpoliecc OOIIECTBEHHOMN aanTaluy JUYHOCTH, POJA0HKACTCS WIIH 3aBepIaeT-
csl 00y4eHHUe B OOIIECTBEHHBIX OPraHU3aIHsX, IPOUCXOIUT ONpPEICICHUE MeCTa B 00IIecTBE, BBIOOD
Oymymien npodeccuu, HaKaITMBACTCS OMBIT MEKIMIHOCTHBIX B3aUMOOTHOIIICHUH.

B.A. KpyTenkuii cuutaer, 4To 3aMETHOE Pa3BUTHE Y HECOBEPIICHHOJIETHUX IMOJAPOCTKOBOTO
BO3pacTa IpHOOPETAIOT BOJICBBIC YEPTHI XapaKTepa — HACTOHYHBOCTh, YIIOPCTBO B IOCTHIXKEHUU II€-
JM, YMEHHE TPEOJI0JICBaTh NPEHSTCTBUS M TPYIHOCTH HA 3TOM ITYTH, MIO3TOMY JIOXKHO MPHUHSTHIC
UJeallbl U IIEHHOCTH MOTYT CIIOCOOCTBOBATH MPUOOPETCHHUIO HANIPABJIICHHOCTH HA aCOLUAIbHOE, Je-
BUAHTHOE, JICTMHKBEHTHOE MTOBEICHHE.

KpymHbIii HcciaenoBaTesib MOAPOCTKOBOTO BO3pacTa, HEMEUKHH (uiiocod M ImcUxosor
3. Hlnpenrep paccMaTpuBas TaHHBIM BO3PACT BHYTPU FOHOILIECKOTO, OMPEAEIIII, YTO EHTPAIbHBIM
U crieruUIHBIM HOBOOOPA30BaHMUEM ITOTO BO3pacTa y peO&HKa SIBIISIETCS YyBCTBO B3POCIIOCTH, a
TaKXKe OTKpBITHE «S1», BOBHUKHOBEHUE pedIICeKCUU, OCO3HAHUE CBOCH MHIAMBHIyalbHOCTH. JlaHHOE
HOBOOOpA30BaHNWE CaMOCO3HAHUSI CTAHOBHUTCS CTEPKHEBOW OCOOCHHOCTHIO JTUYHOCTH. [loapocTkw
CTaHOBATCSA BOCIPUUMYHBBI K YCBOSHUIO HOPM, IIEHHOCTEH M CIOCOOOB MOBEACHHUSA, CYIIECTBYIO-
MM B MHPE B3POCIBIX U B UX OTHOIICHHUsIX. CTpeMiieHHe MmoKa3aTh ceOsi 0OIMECTBY, COMIOCTaBUTh
ce0s ¢ OKPYKAIOIIUMH 3a4acTyIO0 COMPOBOKIAETCS MPOTHUBOMPABHBIMH JIEHCTBUSMHU B OTHOILICHUH
KaK CBEPCTHUKOB, TaK M B3POCIIBIX.

[Icuxomoru OTMEUaroT, YTO HECOBEPIICHHOJIIETHHE CIOCOOHBI K MMHUTAIIUU YbETO-TH00 MOBe-
JICHUS, K BCIBUIBYMBOCTH, K HEYPAaBHOBEIICHHOCTH, K MOMCKY TPEACIIOB JIOMMYCTUMOTO KakK crocoba
MIPEOJIONIETh COIMATIbHBIE 3aMPEThl, KOMIICHCAIUS HEy/lad B OJJHOW OOJIacTH yclieXxaMu B JIPYTo, OT-
CYTCTBHE TICHXOJIOTUYECKOI TOTOBHOCTH aJIEKBAaTHO OIICHUBATH CIIOKUBIIYIOCS CUTYALIUIO U T.1.

[TpecrymuieHus, coBepiiacMble HECOBEPIICHHOJECTHUMH, XapaKTEPU3YIOTCS 0CO00M 37100HO-
CThIO, OECUEIOBEYHOCTHIO, KECTOKOCTHIO, IEP30CThIO MO OTHOIICHHUIO K CBOMM >kepTBaM. OcobeH-
HOCTBIO TIPECTYITHOCTH HECOBEPIICHHOJIETHUX SIBIIIETCS TO, YTO JSSHUS COBEPIIAIOTCS B COYYACTHH,
MIPH 3TOM OHHU PYKOBOJCTBYIOTCS Yallle BCETO KOPBICTHBIMH, XYIUTAHCKUMH MOOYKIESHUSIMU, Kela-
HUEM TIOBBICHTH CBOH aBTOPHUTET CPEIU CBEPCTHUKOB, IIOKA3aTh CBOIO MPABOTY U OE3HAKA3aHHOCTH
CBOMX JCHCTBHIA, 037I00JIEHHOCTHIO THOO YYBCTBOM JI0KHOTO TOBAPHUIIIECTBA.

Jlist ompenesieHus] XapaKTePHBIX YepT MPECTYIMHOCTH MAJIOJETHUX HEOOXOJMMO JIaHHBIX
CyOBEKTOB pa3lIelNTh MO MOJOBOMY (Te€HAEpHOMY) Mpu3HaKy. [1o/ TeHIepHBIM Pa3pbIBOM B HAyU-
HOM JIUTEepaType MOHUMAETCS CYIIECTBEHHBIC OTJIMYHS B IMOBEJACHHUH, B TICHXOJIOTHYSCKON peakiuu
Ha TIPOUCXOMSIINE COOBITHSI, SMOIIMOHATBHO-BOJIEBAs OIICHKA MOCTYIKOB, MPUHSATHE COLUATBHON
KPUTUKA B OTHOIICHHH ceOs. [lonst uip My>kckoro moja cpenu npecTymHukoB (90-95 %) Bcerma
HAMHOTO BBIIIE WX yJEIHHOTO Beca B HACEIIEHWU NAHHOW BO3PACTHOW TPYIIIBI, MPOKUBAIOIIETO B
COOTBETCTBYIOIINX perHoHax cTpaHbl (48—52 %); moiist neByIIeK, COBEPIIAIONINX MPECTyIUICHUs (4—
10 %), Ha00OPOT, 3HAUMUTEIHHO MEHbIIIE UX YAEIHHOTO Beca B HACEIICHHUHU.
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Y4er NCHXOJIOTHYECKUX OCOOCHHOCTEH HECOBEPIICHHONIETHUX MPECTYITHUKOB MO3BOJIUT
OTIPEICTTUTh HAIIpaBJICHUS MPOPUIAKTHIECKON pabOThI CO CTOPOHBI TPABOOXPAHUTEIBHBIX OPTaHOB,
HaIMpPaBJIEHHOCTh €r0 MPOTUBOMPABHON ACSITETLHOCTH, CO3/IaTh OJIArONPUATHBIC yCIOBHS IS Gop-
MUPOBAHUS, PA3BUTHS JIMYHOCTH HECOBEPIICHHOJIETHETO, KaK 3JI0POBOT0 CYOBhEKTa OOIIECTBEHHBIX
OTHOIIICHHUH.
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B crartpe packpbiBaeTcs 3HaUCHUE KPUMHUHAIUCTHAYE-
CKOTO MOHATHUS B3PHIBOOMACHBIX NpeaAMeToB (0Ooe-
IIPUIIACOB, B3PBIBHBIX YCTPOWCTB, B3pPbIBYATHIX Be-
IECTB, MIPOTEXHUIECKUX M3JIeNHii). ABTOp oOpara-
€T BHUMAHHUC Ha TO, YTO ITU MPEAMECTHI HN3BCCTHLI
pOCCHUIiCKOMY YTrOJIOBHOMY TpaBy, OHAKO Ha 3aKO-
HOJATEJIbHOM YPOBHE IAaHHBIC IOHSTHUSA HE OIpErAe-
neHsbl. [IoHATUSA NaHHBIX NPEIMETOB U MPABOBOU pe-
IJIAMEHT MX 000pOTa HOCHT Pa3pO3HEHHBIN M OecIo-
PSAOOYHBIN XapakTep. B cBsi3u ¢ 3TUM JaHHbBIE TOHS-
THSI TOJDKHBI OBITH ONpeesIeHbl Ha 3aKOHOAATEIbHOM
YPOBHE M UMETh €IMHOOOPA3HOE CYXKIICHUE.
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CIIPUITIACOB.

TonkoBaHue MOHATHSA B3PBIBOONACHBIX NPEAMETOB (OOEMpPUIAcOB, B3PBIBHBIX YCTPOMCTB,
B3pPbIBYATHIX BEIIECTB, MUPOTEXHUUECKUX U3JENINI) BCTPEUAETCs B Pa3IMUHBIX 00JIacTAX 3HAHUH, B
YaCTHOCTH, B BOGHHOW Hayke, KpUMHHAIUCTUKE, TPAXKAAHCKOM 000pOoHE U Jip. DTU MpPEeaMEThI U3-
BECTHBI POCCUHCKOMY YTOJIOBHOMY IpaBy. OJHaKO Ha 3aKOHOAATEIbHOM YPOBHE JaHHbIC IMOHATHUS
He onpeJeneHbl. Kpome TOro, HECMOTpsI HAa 3HAYUTENBHOE KOJIMYECTBO NIPOBEIECHHBIX HAYYHBIX HC-
CJIEJOBaHM, O B3PBHIBOOINACHBIX IIPEIMETaX OTCYTCTBYIOT €JMHOOOpA3HbIE CYKIEHUS.

CnpasemynBo 3aMevyanne A. CaMONI0Ba 110 TOBOJY TOTO, YTO, B YACTHOCTH, TAKOE TIOHSTHE,
KaK B3PBIBHOE YCTPOMCTBO, HE OINPEAEIICHO HE TOJBKO B YTOJIOBHOM KOJIEKCE M OTPACIEBOM 3aKO-
HOJZATeNbCTBE. B3pbIBHOE YCTPONCTBO MO-Pa3HOMY TPAaKTYETCS MU B BOEHHOW HayKe, UM Ha3bIBAIOT
«CpEACTBA B3pbIBA», «B3PBIBUATHIE MAaTEPHANIBI», «CPEIACTBA B3pbIBAaHU» U T.II. Mexay TeM, Kak 3a-
MEYaeT aBTOp, IOHATHE «B3PBIBHOE YCTPOICTBOY SIBJISIETCS YTOJIOBHO-TIPABOBBIM [ 1].

B cBs3u ¢ 3TUM mpeacTaBisieTcs ONpaBIaHHBIM aHAU3 MPU3HAKOB, 00PA3yIOMINX COAEpKa-
HUE MOHATUN OOENPHUNACOB, B3PHIBHBIX YCTPOMCTB, B3PhIBUATHIX BEIIECTB U MUPOTEXHUYECKHX H3-
nenvil. Penienue 3Tol 3aa4u UMEET U MPUKIIAJHON aCleKT, TOCKOJIbKY ITO3BOJIUT ONPENEIUTh KpH-
TEPUU OTHECEHUS B3PHIBOOMACHBIX NMPEIMETOB K OoempumnacaM, B3pbIBUATHIM BEIIECTBAM, B3PbIB-
HBIM YCTPOMCTBAaM M MUPOTEXHUYECKUM HU3IENINSIM. B yronoBHOM npaBe M yrOJIOBHOM 3aKOHE IOHS-
THE B3PBIBOOIMACHBIX MPEIMETOB (0OEMPUIIAcCOB, B3PHIBHBIX YCTPONCTB, B3PbIBUATHIX BEIIECTB, MH-
POTEXHUYECKHUX H3JIeNHi) He packpbiBaeTcs. Hopmbl, mpenycMaTpuBarolyue yrojloBHYIO OTBET-
CTBEHHOCTb 3a HE3aKOHHOE OOpallleHHe C 3TUMH IpeJIMETaMH, HOCAT OMaHKeTHbIM Xapaktep. [Ipu
9TOM MOHATHS JaHHBIX NPEIMETOB U MPABOBON PETJIaMeHT UX 000pOTa HOCUT pa3po3HEHHBIN 1 Oec-
MOPSAIOYHBIN XapakTep. DTU MOJIOKEHUSI OTHOCITCS K pa3HbIM (pesiepabHbIM 3aKOHAM M HOpMaTHB-
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HBIM TIPABOBBIM aKTaM, B OTACIBHBIX CIy4asX 3aKOHOJATENLHBIA MOPSIOK OOpAaIIeHUs B3PHIBO-
OIACHBIX MPEIMETOB U BOBCE OTCYTCTBYET. B 3TOM ycMaTpuBaeTcCs CylIeCTBEHHBII HEJOCTaTOK HE
TOJIBKO JJI IIPABOIPUMEHUTEIBHOW IPAKTHKU, HO M B LIEJIOM JJI T'OCYIapCTBEHHOI'O Haja30pa U
KOHTPOJIsS B 00s1acTu o0ecreueHus: 000poTa B3PbIBOOMIACHBIX TPEIMETOB.

Takum 00pa3oM, MOHATHS OOENPUIACOB, B3PHIBHOTO YCTPOWCTBA, B3PHIBUATOIO BEIECTBA,
MUPOTEXHUYECKOTO M3JAETHUS, XOTS U SBJISIOTCS MPABOBBIMU, TEM HE MEHEe, 3aKOHOAATENb MX He
omnpezaensier. Penepanbhpiii 3akoH «O0 opyxkum» [2] maetr TPaKTOBKY TOJIBKO OJHOMY U3 MpeaMe-
TOB, OTHOCSIIIIUXCSI K KaTETOPUU B3PHIBOOMACHBIX, — OoenmpumnacaM. Mexay TeM COOTBETCTBYIOIIUE
OIpEeENICHUs] ATUM IOHATUSAM IIPEJCTaBICHbl B TEXHUUYECKOM M BOeHHOH suteparype [3]. Coro
JenTy B pa3paboTKy MOHATHI B3pHIBOONACHBIX MPEIMETOB BHECIH y4eHbIe-NpaBoOBeAbl [4], Tpak-
TOBKY MOHATUH 0OBEKTOB B3PHIBOTEXHHUKH KaK OTPACTH KPUMUHATUCTUYECKON TEXHUKH MPEACTaBU-
U y4eHbIe-KpUMUHAMKCTHI [5]. Takoe mosiokeHre 00YyCIOBHIIO, C OJHOW CTOPOHBI, MOJAPOOHOE U
JeTalbHOE ONMCAHUE MPU3HAKOB M CBOMCTB JAHHBIX OOBEKTOB, a C IPYrOd — MHOXKECTBO HEOJHO-
3HAYHBIX, TOPOH IPOTHUBOPEUHBBIX MOTOKEHHIA.

B cootBercTBumn ¢ ®enepanpapiM 3akoHOM 0T 7 deBpains 2011 r. N 3-03 "O nonaunuun" Ha
MOJIUIIUI0O HE BO3JIOXKEHAa OOS3aHHOCTh MO BBIJAYE pa3pelieHU Ha XpaHEHHE U MEePEeBO3KY
B3pBIBUATHIX MAaTEpHajoOB IMPOMBIIUICHHOTO TNpPUMEHEHUs, paHee mnpexycmorpenHas . 10 cr. 10
3akona Poccuiickoit @eaepanuu ot 18 anpens 1991 r. N 1026-1 "O mumumun".

OnnoBpeMeHHO BO ucrnonHeHue nopydenuit [Ipesunenra Poccuiickoit denepanuu ot 28 siH-
Bapst 2011 r. N IIp-216 u [IpaBurenscrBa Poccuiickoit @enepanuu ot 2 deBpans 2011 r. N BII-117-
533 Munnpomroprom Poccu COBMECTHO € 3aMHTEPECOBAHHBIMH (pe/iepalbHBIMH OpraHaMy HUCTIOJI-
HUTEJNBHON BIACTH OCYIIECTBISIACh MOATOTOBKA mMpoekTa deaepanbHoro 3akoHa "OO6 obopoTte
B3pPbIBYATHIX BELIECTB M MATE€PHAJIOB, MUPOTEXHUYECKUX H3JENHUH", B KOTOPOM IUIAHUPOBAJIOCH
OTIpEeACTUTh KOMIIETCHIIMIO YIIOJIHOMOYEHHBIX (hefepaibHbIX OPraHOB HCIOIHUTEIHLHOW BIACTH B
YKa3aHHOU cdepe AeSITCITbHOCTH.

CornacHo nanHomy nopydenuto [Ipesunenta Poccuiickoit @enepanny Ha3BaHHBIA 3aKOHO-
MIPOEKT JI0JKeH Obln ObITh BHeceH B ['ocynapcrBennyto Jymy PenepanbHoro Cobpanus Poccuii-
ckoii @enepanuu B urose 2011 r. Ha naHHbIil MOMEHT cUTyalusi, Kak MPeJCTaBIsAETCs, HE pa3pele-
Ha JIOJKHBIM 00pa3oM MOCPEACTBOM MPUHATHS (eiepalibHbIX 3aKOHOB 00 000pOTE B3pHIBUATHIX Ma-
TEPUAJIOB U MUPOTEXHUYECKUX U3JEIHH.

OO6parumcst k moHaTHIO OoenpuracoB. B cr. 1 3akona «O06 opyxxum» Goempumacsl onpese-
JSAIOTCS KaK IPEIMETHI BOOPYKEHUS U METAEMOE CHApsDKEHHE, IIPEIHA3HAYCHHbIE U1 MTOPaXKEHUS
LIETTH U COJIEPIKaIllMe Pa3pbIBHOM, METATEIbHbIN, MTUPOTEXHUYSCKUN WM BBIIUOHOM 3apsbl 100
uX couetaHue. XOTs JaHHOE OIPeIeNICHUE OIHOCTBIO COOTBETCTBYET ompeaeneHuto mo OCTy [6],
AHAJIOTMYHBIM 00pa30M OHO OTPAKEHO M B JIPYTMX HOPMATHBHBIX MPABOBBIX akTax [7], omHako 1o
CYIIECTBY Takas TPaKTOBKa OOEMpHUIAcOB SBWJIACh MOBOJAOM K OOOCHOBAaHHOM kpuTHke. Tak, 1Mo
MHEHHUIO MHOTHX CHEIHAIUCTOB, YKa3aHHOE OIpeeIeHUE MOPOXKAAET Y MPABOIPUMEHUTENSI CMBIC-
JIOBbI€ Pa3HOYTEHUS M KOJUIM3UU MPU OLIEHKE MaTPOHOB M B3PBIBHBIX YCTPOMCTB C TOYKU 3PEHUS
MPUHAIKHOCTH X K 6oenmpunacam [8, c. 39].

ITnenym Bepxosnoro Cyna P® B cBsi3u ¢ Bonmpocamy, BO3HUKAIOIUMH y CYJ0B IIPHU IpUMe-
HEHUU 3aKOHOJIATEeJIbCTBA, MPEIyCMAaTPUBAIOLIETO OTBETCTBEHHOCTh 3a HE3aKOHHOE oOpallleHue C
opykueM, OoerpuacaMu, B3pbIBYATHIMU BEIIIECTBAMH M B3PHIBHBIMU YCTPOWUCTBAMHU, a TAKXKE 33 UX
XHIIIEHUE WK BBIMOTaTeNbCTBO, JAET CIeNYIOIINE Pa3bsiCHEHUS.

[Ton Goempumacamu ciexyeT MOHUMATh MPEAMEThl BOOPYXKEHHMS U METAaeMOE€ CHapsUKEHHe
KaK OT€YeCTBEHHOTr0, TaK U MHOCTPAHHOT'O MPOU3BOJICTBA, MIPEAHA3HAUEHHBIE /JISl TOPAKEHUS 1IeJIN
U CofieprKalllie pa3pbIBHOM, MeTaTeIbHbBIN WM BBIIIMOHON 3apsaabl nbo ux covyeranue. K karero-
puu 60enpuIacoB OTHOCITCS apTUILIEPUICKIE CHAPSABl U MUHBI, BOGHHO-UHXEHEPHBIE MOPHIBHBIE
3apspl 1 MUHBL, PYYHBIE U PEaKTHBHBIC TPOTUBOTAHKOBBIE TPaHATHI, 00EBBIEC PAKETHI, aBUAOOMOBI U
T.I., HE3aBUCUMO OT HaJMYHUS UM OTCYTCTBUS Y HUX CPEJCTB JJIsl MHUIIMMPOBAHUS B3phIBa, IPEIHA-
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3HAYEHHBIC [UIsl IOPAXKCHHUS LIeJIeH, @ TAK)KE BCE BHJIbI IAaTPOHOB K OTHECTPEIILHOMY OPYXKHIO, HE3a-
BUCHMO OT KaJIMOpa, U3rOTOBJICHHBIC TIPOMBIILICHHBIM HIIH CaMOJICIbHBIM criocoOoM (1. 4) [9].

B npuBeneHHBIX Te3ucax ycMaTpHUBAeTCS HECOOTBETCTBHE. [IleHyM BBIIENSET HECKOJIBKO
BUJIOB OOETPHUIIACOB, B YACTHOCTH: apTHILJICPUICKHE CHAPSIbI, MHHbBI, BOCHHO-UHXCHEPHBIE U MO/~
PBIBHBIE 3apsi/bl, TPaHaThl, 0OEBbIE paKeThl, aBUAOOMOBI, a TAKXKe BCE BU/IbI IATPOHOB K CTPEIIKOBO-
My OTHECTPEIbHOMY OPYKHIO HE3aBUCHMO OT KanuOpa. BmecTe ¢ TeMm, JaBasi OCHOBHBIE HOHSTHS
B 3akoHe «OO0 OpyXHuH», 3aKOHOJAATENIb PACCMATPUBAET NATPOHBI B KAuyeCTBE CaMOCTOSITEIbHOMN
TPYIIBL, HE BKIIFOYAs X B MMOHATHE OOCTIPHUITACOB.

Od4eBUIHO, YTO JaHHYIO IIYTAHMILY CIEAYeT yCTpaHUThb. B 3TOM CMBICIIE 3aCIyKUBAET BHHU-
Manus npeninoxenue ®.H. barayraunosa u AWM. llupkuHa, KOTOpblE IpeUIaraloT UCKIOYUTh U3
3akoHa «O0 opyxum» noHsTHe 6oenpunacoB. Kak oTMe4aroT aBTOpPBI, JaHHBIA 3aKOH PEryJupyeT
MPaBOOTHOILICHUS, BO3HUKAIOIINE MTPH 000POTE TPAXKAAHCKOT0, CIyX)eOHOTro, a Takxke 00eBOro pyu-
HOTO CTpenKoBOro u XojomHoro opyxus (IIlpeambyna ®denepanbHoro 3akona «O06 opyxum») [10,
c. 31]. be3ycnoBHO, Takie NpeaMETHI, KaK apTUJIIIEPUNHCKHUE CHAPSIIbl U MUHbI, BOGHHO-MH)KEHEPHbIE
HOJIPBIBHBIE 3apsbl U MUHBI, TpaHaThl, 00EBbIC paKeThl, aBUAOOMOBI, SBJIAIOIIMECS Ooenpunacamu,
K 9TOH cpepe He OTHOCATCS.

Yro Kkacaercs MOHATUS B3PBIBHOIO YCTPOMCTBA, TO OHO PACKpBIBAETCS TOJIBKO B €AMHCTBEH-
HOM HOPMAaTHMBHOM aKT€ — YKa3aHHOM IOCTaHOBJIEHUH [IneHyMa — 3TO NMpOMBILUIEHHbIE WM CaMO-
JeNbHbIC U3eNusl, QYHKIMOHAIBHO 00bEIUHSIONINE B3PIBYATOE BELIECTBO U MPUCIOCOOIEHUE AT
MHHUIIMMPOBaHKsI B3pbIBA (3a11ajl, B3pbIBATEb, ICTOHATOP | T.I1.) (11. 5).

3aMeTHM, 4TO onpezeneHre HeOe3ynpedHo HU ¢ TOYKHU 3PEHUSI CMBICJIOBOTO COAEP)KAHUs, HU
MOJTHOTHI BKIIFOUCHHS MTPU3HAKOB. 3/1€Ch HAJIMIIO COBIAICHUE TPU3HAKOB, XapaKTEPHBIX KakK JuIst 00-
€IPUIIACOB, TaK U JUI B3PBIBHBIX YCTPOWCTB.

Hampumep, B COOTBETCTBUM € NPUBEACHHBIMU ONPEICICHUSIMU PYYHbIE IIPOTUBOTAHKOBBIE
rpaHaTbl OTHOCSATCS K KaTeropuu OOENpHUIIacoB, a UX KOMIUIEKTYIOLIHE — B3PhIBATENH, I€TOHATOPbI
U 3amnajibl Py4HbIX I'paHaT — K KaTe€ropuH B3pbIBHBIX yCTpoilcTB. OUEBHIIHO, YTO MO CBOEMY JEii-
CTBHIO U KOHCTPYKIIMH IpaHaTa OoIblIe MOAXOUT MO OIIpeIesieHHe B3phIBHOIO YCTPOMCTBA.

Cremyer OTMETHTB, UTO U CyZieOHast (ClIeICTBEeHHAs) TPAKTUKa B OTHOIICHUH OTHECEHUS TEeX
WIA HMHBIX NPEAMETOB K B3PBIBHBIM YCTpOWCTBaM WM OoempuIiacaMm JIOBOJIBHO MPOTHBOPEUYHBA.
B xone auccepTallMOHHOTO MCCIEA0BaHUS aHAIM3UPOBAINCH MPUTOBOPHI MO YrOJIOBHBIM JIE€lIaM
O MIPECTYIUICHUX, CBA3AHHBIX C HCIOJIb30BaHUEM B3pPBIBOOIIACHBIX MpeaMeToB. [Ipu 3ToM ObIIO BbI-
SIBJIGHO, YTO PELIEHUS HE TOJIbKO pPalOHHBIX M OOJACTHBIX CYAOB (Cy/AOB MEpPBOI MHCTAHIMH), HO
Y BEPXOBHBIX CY/I0B (CY/Z10B BTOPOW MHCTAHIIMH) OKa3bIBAIOTCS B ATOM YacTH HeOeccriopHbIMU. [Ipu-
BEJIEM IIPUMEDBI.

[To yronoBHoMy aeny B oTHouieHuH K. B mpuroBope Kamyxckoro o6macTHOro cynaa roBo-
pUTCA O TOM, YTO «... K. HE3aKOHHO XpaHWJ SBJSAIOIIMECs OoerpuIiacaMH JBe PY4HbIE I'paHaThI
PTO-5» [11].

B npyrom ciyudae cynbl, Bpaspes ¢ nosuuueil Ilnenyma Bepxosnoro Cyna P®, cunraromero
rpaHaThel OoempuIiacaMu, NMPU3HAIOT UX B3PbIBHBIMU ycTpolcTBaMu. Tak, B mpuroBope Tomckoro
00JIaCTHOTO CyJia 1O YTroJIOBHOMY JIeNTy B OTHOLIEHHUHU 5. TOBOPHUTCS O TOM, YTO 5. OCYX/ieH, B 4acT-
HOCTH, 32 HE3aKOHHbIE MPUOOpeTeHNe, XpaHeHHe, HOIIEHUE U MEPEBO3KY B3PHIBHOIO YCTPOWCTBA.
W3 mMatepuanoB Jena cienyer, 4YTo NpU COBEPLICHUM MPECTYIUIEHUS OH CHadajla JIEMOHCTPUPOBAI,
a 3aTreM B3opBaJ rpaHary [12].

AHaJOrM4YHOE PEUIEHNE UMENIO MECTO IO IPYrOMY YroJIOBHOMY J€Nly — B OTHOUIEHHUH B., KO-
TOPBIIl B XOJI€ COBEPIICHUS MPECTYIUIEHUS MPOU3BEN B3pPbIB IPaHAThI, KOTOpas MO OMPEIESICHUIO
PocroBckoro o06actTHOrO cya Oblia KBaTU(HUIIMPOBaHA KaK B3pbIBHOE ycTpoicTBoO [13].

[Tpesuanym BepxoBnoro Cyna P®, paccMoTpeB yrojoBHOE Jel0 MO HaA30pHOM jkaimobe
OCYKJCHHOT'0, B CBOEM ITOCTAHOBJIEHUH BCJIE 32 CYZ0M IEpBOI MHCTaHIIMM MaTPOHBI Ha3bIBaeT 00-
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enpunacaMu, a OOEBYIO PY4YHYIO OOOPOHMTENBHYIO OCKOJIOUHYIO rpaHary «®-1» — B3pBIBHBIM
ycTpoiictBoM [ 14].

Bo3HukaeT Bonpoc, UMEET Jii NPUHIUIHAIBHOE 3HaYEHUE OTHECEHUE IIpeIMeTa K B3PhIBHO-
My YCTPOMCTBY MM ke Ooenpurnacam, eciau ASHCTBUS ¢ HUM BCE PaBHO IOJJIEXKAT paBHOU 1O pa3-
MeépaM OTBETCTBEHHOCTH, Harlpumep, 1o cT. 222 YK P®? Bo3mMoxkHO, 4TO B ’TOM KOHKPETHOM CIIy-
yae He uMeeT. OJHAKO B CllyyasX C JAPYTMMH IIPECTYIUIEHUSMHU 3TOT BONPOC NMPHOOpETaeT cyuie-
cTBeHHOe 3HaueHue. Hampumep, B 4. 1 cr. 212 «MaccoBbie 6ecriopsinkin» YK P® opyausimu mpe-
CTYIUIEHHUS] Ha3BaHbl OIHECTPEIbHOE OPY)KHE, B3pbIBUAThIE BELIECTBA W B3pBIBHBIE YCTPONCTBA.
O G6oenpuracax, KOTOPbIE HE PEkKE MOTYT UCIOIL30BATHCS MPU COBEPIIICHHH MACCOBBIX Oecropsiji-
KOB, 3aKOHOJaTelb ymManuuBaeT. M moiydaercs, 4To eciau Mpu MacCcoOBBIX Oecropsikax NMPUMEHs-
JIUCh PYYHBIE TPAHATHI, YTOJOBHAS OTBETCTBEHHOCTh JOJDKHA HacTynaTh mo cr. 222 YK P®, no-
CKOJIbKY TpaHaTa OTHOCHTCS K 4YHCIy OoenpunacoB. JTO O3Ha4yaeT, 4TO HpUMEHseMas CaHKLHUA
OKa)XETCsl 3HAYUTENIBHO MSIr4e, YEM CaHKIMS, peaycmorpeHHast ct. 212 YK PO.

[Tpeamerom npecTyIUIEHUH, CBA3aHHBIX ¢ YHUUTOXKEHHUEM, ITOBPEXIEHUEM U yTpaToil BOCH-
HOTO UMYIIECTBA, & TAK)KE HapyIICHUEM TIpaBmil oOpamieHus ¢ HuM (cT. 346-349 VK P®), spnsroT-
Ccsl, B YaCTHOCTU Opykue u Ooernpumnacel. B 3ToM ciydae 3akoHojaTesb HA00OPOT HE YIOMHUHAET
0 B3PBIBHBIX ycTpolicTBax. UTo TOXe HENb3sl IPU3HATh BEPHBIM.

Takum 00pa3om, B IPUBEJIEHHBIX CIydasiX 0OOCHOBAaHHO FOBOPUTH O HAPYIIEHUH 3aKOHOJa-
TEJIbHOU JIOTUKH, YTO BEAET B CBOIO OYEpEb K AUCKPEIUTALIMM YrOJOBHO-IIPaBoBbIX HOpM. [1o1006-
HbI€ KOJUTM3UM JI0JKHBI ObITh, HE TOJIBKO BOCHPUHATHI 3aKOHOJATEIEeM, HO U, OE3yCIIOBHO, yCTpaHe-
Hbl IIyT€M BHECEHMS COOTBETCTBYIOIIMX IONPaBOK B HOpMbI YK P®, ®enepanbHOro 3akona
«O06 opyxumn», a TaKke myrem npunaTus PenepanbHoro 3akoHa «O B3pbIBUATHIX BEIIECTBAX U U3-
JENUsIX, UX COACPKALINX», B KOTOPOM ONPEACISUTUCH Obl TaKue MOHATHS, KaK OOCTpUIachl, B3PbIB-
HbIE YCTPOMCTBA, B3pbIBUYATHIE BEIIECTBA.

31ech e 3aMeTHM, UTO CYIIECTBYET M JApyras nmpodiema — npodiaema auddHepeHImpoBaHHOTO
MOJX0JIa K YrOoJOBHOW OTBETCTBEHHOCTH 33 HE3aKOHHBIH 0OOpOT pa3iWYHBIX BHJOB OOETPHIIACOB.
JlaHHBI BOMpPOC OCTaeTcsi B LIEHTPE BHUMAaHMs YydeHbIX-ipaBoBenoB [15, c. 12]. Ilomaraem, uto
Ha3pena HeoOXOAUMOCTh HE3aKOHHBI 0OOpOT B3PHIBOOIMACHBIX NMPEIMETOB BBIICIUTh B CAMOCTOS-
TenpHyt0 HopMy YK P®, npenycmarpuBaroniyto 0ojiee CTpOTyI0 YrOJIOBHYIO OTBETCTBEHHOCTH, YEM
B CIy4ae ¢ OTHECTPENbHBIM U MHBIMHM BUJAMU OpYXHs, a Takke Ooenpunacamu (aTpoHaMu K CTpet-
KOBOMY OpYXHI0). BHE BCSKOro COMHEHUS, B3pBIBOOINACHBIE NpeaMeThl (OOempuIacel, B3pbIBHbIC
YCTpOWCTBA, B3phIBYAThIEC BELIECTBA, MUPOTEXHUYECKUE M3/1ENNs) M0 CPABHEHUIO C JPYTHUMU MIpeaMe-
TaMH, yKa3aHHbIMU B cT. 222 YK P®, npeacrapistoT co0oii 0co0y0 NOBBIIIEHHYIO OMAaCHOCTh, UMe-
IOT BBICOKYIO MOPAXAIOILIYI0 CIIOCOOHOCTh, KaK MPaBUJIO, MPUBOIAT K 3HAYMTEIBHOMY KOJIHYECTBY
KEPTB U MOBPEXKJICHUM, T.€. UMEIOT 3HAUUTENILHO OOJIBIIYIO OOIIECTBEHHYIO OMACHOCTb.
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B cratbe mpoBouTCS aHAM3 HAYYHBIX MOJIOKEHUN U
B3IJISJI0OB Ha OJIMH M3 OCHOBHBIX CTPYKTYPHBIX 3JI€-
MEHTOB METOJIMKHU Pacclie/IOBaHUsl OTJEIbHBIX BUIOB
MPECTYIJICHUH — KPUMHHAIUCTUYECKYIO XapaKTepu-
CTHKY MPeCTYIUICHHsI. ABTOP yKa3bIBaeT Ha BAKHOCTh
pacCMOTpPEHUs COJIEpPKAHUSI KPUMHUHAJIUCTUUECKOU
XapaKTEPUCTUKU U 3HAYCHHUE €€ DJIEMEHTOB JUIsl pac-
CJIeIOBaHMs TIPECTYIUICHUM, B YacCTHOCTH, JJIS pac-
CJIEZIOBAHMSI HACWUJILCTBEHHBIX ACHCTBUI CEKCyallbHO-

KHALIULLINA Aigul Faatovna

Senior Instructor of the Chair of Forensics of the
Institute of Law of the Bashkir State University,
Ufa, Russia. E-mail: aigul229@mail.ru

The article analyzes scientific concepts and views
on one of the main structural elements of the meth-
odology of investigation of certain types of crimes -
forensic characteristics of crimes. The author points
out the importance of considering the content of fo-
rensic characteristics and meaning of its elements
for crimes investigation, in particular, to investigate
sexual violence committed against juveniles and
minors. The author reveals the content of the main
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r0 XapakTepa, COBEPIICHHBIX B OTHOIICHUU MajoJieT-
HUX W HECOBEPIIICHHOJICTHUX. PacKphITO comeprkaHwme
OCHOBHBIX JJIEMEHTOB KPHUMHHATUCTHICCKOW Xapak-
TCPUCTUKHU YKa3aHHOW KaTerOpuH IPECTYIUICHHUS.
3HaHWE THIIOBOW KPUMHHAIMCTHUECKON XapaKTepH-
CTUKM HACWJIbCTBEHHBIX JEUCTBUM CEKCyaJIbHOTO Xa-
pakTepa MOMOXKET CJIEIOBATEII0 CBOEBPEMEHHO COpHU-
CHTHUPOBAThCS B HANPABICHWH PaCCIICIOBaHUs, BbI-
JIBUHYTH BEPCHH O JIMYHOCTH TIPECTYITHUKA, a TaKkKe

elements of forensic characteristics of this category
of crime: modus operandi, crime situation, charac-
teristics of the victim and the perpetrator. The
knowledge of typical forensic characteristics of
sexual battery will help the investigator to get time-
ly the right direction of the investigation, introduce
his\her ideas of the identity of the offender, select a
set of necessary initial investigative actions in order
to raise effectiveness of the investigation.

BBIOPAaTh KOMIUIEKC HEOOXOJMMBIX IEPBOHAYAIBHBIX
CJICJICTBEHHBIX JICHCTBUH, YTO TEM CaMbIM TOBBICHUTH
3(h(peKTHBHOCTH pacciieOBaHus.

KiodeBble ci10Ba: KPUMUHAIMCTUYECKAs XapaKTe-
PHCTHKA, HACHIBCTBEHHBIC JICHCTBHS CEKCyaIbHOTO
XapakTepa, MaJOJIeTHHE, HECOBEPIICHHOJICTHHUE,
CIoco0 COBEpIICHUsI MPECTYIUIEHHsI, 00CTaHOBKa CO-
BCpIICHUA TMPECTYIUICHUA, JUYHOCTL MNPCCTYIIHHKA,
JIMYHOCTH MOTEPIIEBIIETO.

Key words: forensic characteristics, sexual battery,
juveniles, minors, modus operandi, crime situation,
identity of the offender, victim's identity.

OaHUM U3 OCHOBHBIX 3JIEMEHTOB METOJUKH PACKPBITUS U PACCIIECIOBAHUS MPECTYIIICHU 5B-
JsieTCs KpUMHUHAIMCTUYECKAsi XapaKTepUCTHKA, 3HAHUE KOTOPOI IMOMOraeT CBOEBPEMEHHO OTpejie-
JUTH TIPABUJIBHOE HAIpPaBIIEHUE pacclefOBaHUsA, KPYT BOMPOCOB, TPEOYIOIIUX MEPBOOYEPETHOTO
pelIeH s, BEIIBUHYTh BEPCUH O JINYHOCTH MPECTYITHUKA, & TAK)KE BRIOPATh KOMITJIEKC HEOOXOMMBIX
CIIEICTBEHHBIX JeiicTBuil. [lepBoe ynoMuHaHue 0 KpUMUHAIHUCTUYECKON XapaKTepUCTUKE MPECTyI-
neHus Bcrpedarotes B pabore A.H. KonecHuueHKo, KOTOPBIA MUCAII, YTO K YHCITy Haubosee Cyie-
CTBEHHBIX MOJIOKEHUH, OOLIUX AJI BCEX YACTHBIX METOJUK, OTHOCUTCS 00IIas KpUMHUHAIHCTUYe-
CKasl XapaKTEPUCTHKA JaHHOTO BUJIA MPECTYIJICHUH, YTO MPECTYIUICHNSI HMEIOT OOIIIe YepThl KPHU-
MHHAITMCTHYeCKOro xapakrepa [1, ¢. 10].

JILA. CepreeB OJMH U3 CaMBIX MEPBBIX JaJ ONpeNeIeHne KPUMHHAIMNCTUIECKON XapaKTepu-
CTHKH TIPECTyIUIeHUH. B ee conmepxanne OH BKIFOUMI CIIOCOOBI COBEPIICHHS TPECTYIUICHUS, YCIIO-
BUS, B KOTOPBIX COBEPIIAIOTCS MPECTYMJICHU U 0COOEHHOCTH OOCTaHOBKHM, OOCTOSITENILCTBA, CBS-
3aHHBIE C O0BEKTaMH TOCATATENILCTB, CYOBEKTH U CYOBEKTUBHAS CTOPOHA MPECTYIUICHUH, CBSI3H C
JAPYTUMH TPECTYIUIEHUSIMH M TPAaBOHAPYIICHUSMH, B3aUMOCBS3b MEXAY yKa3aHHBIMH TpyHIamu
oOcTosTensCTB [2, C. 4-5]. H.IL. SI6n0K0B onpenensier KpUMUHATUCTUYECKYIO XapaKTEPUCTUKY Tpe-
CTYIUIEHUS] KaK CHCTEMY HAayYyHOI'O ONHCAHUS KPUMHHAIUCTUYECKU 3HAUYUMBIX NPU3HAKOB BUJA,
TPYIIB U OTACTHHOTO TMPECTYIUICHHS, MPOSBISIFOIIUXCS B 0COOEHHOCTSX Croco0a, MEeXaHW3Ma |
0OCTaHOBKH €r0 COBEPILEHUS, JAIOIIYIO MIPE/ICTaBIEHUE O MPECTYIICHUH, JIUYHOCTH €ro CyObeKTa 1
WHBIX CBOMCTBEHHBIX ISl XapaKTEPU3yeMOTro BHJIAa IPECTYIUICHHUS DIIEMEHTaX C PACKPBITHEM KOoppe-
JSIMOHHBIX CBSI3€M M B3aMMO3aBHCUMOCTEH MEXJy HUMH, 3HAHHE KOTOPBIX B COBOKYITHOCTH CO-
Jep KaTeIIbHOW CTOPOHBI OTMCAaHUS 00ECNeUnBaeT YCIENTHOE PElIeHUe 3a/1a4 paccieIoOBaHus, pac-
KPBITHA U IPEIYNPEKICHUS PecTyIuIeH i |3, C. 57].

BoNBIIMHCTBOM  yYEHBIX-KPUMHHAIMCTOB TPH3HAETCS CYIIECTBOBAHWE KPUMHHAIMCTHYE-
CKOW XapaKTepUCTHKH MpPECTYIUICHUH KaK CaMOCTOSATENIbHOW KaTeropuud KPUMHUHAIMCTHYECKOU
Hayku. FO.JI. Boiiko KOHCTaTUpyeT, YTO AaHHAsA KaTErOpus SIBISETCS €CTECTBEHHBIM 3aKOHOMEPHBIM
pe3yabTaTOM JJIUTEIBHOTO HAKOIJICHUS, U3YUYEHHUS U CUCTEMATU3alUN KPUMUHAIUCTHYECKU 3HAYH-
MBIX OCOOCHHOCTEH TpecTyruieHuii [4, €. 99].

[Tpoananu3upoBaB MOAXO0bl YUEHBIX K ONPEACTICHHUIO TIOHATHS U CYITHOCTH KPUMUHAINCTU-
YEeCKON XapaKTepUCTHKH MPECTYIICHHUS, MOKHO TMPUITH K BBIBOAY O TOM, YTO Ka)KIas W3 TPUBE-
JICHHBIX TMO3UIUI OTpakaeT OT/AEIbHbIC KaUeCTBEHHBIE XaPaKTEPUCTUKU JAHHOTO MOHATHSI.
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Takum 00pazom, Ha HaII B3IJI, KPUMHUHATUCTHYECKAs XapaKTEPUCTHKA MPEICTABIAET COO0M
(YHKIMOHAIBHYIO CUCTEMY COCTABIISIOLINX €€ 3JIEMEHTOB, KOTOPbIE HAXOMAATCS B ONPECIIEHHON CBS-
3U M 3aBUCUMOCTH JPYT OT APYra, a TAKXKE XapakTEpU3YyIOTCs ONpeleleHHON uepapxuei. Ho Brinro-
YaTh OHA JIOJDKHA TOJIBKO TE€ AJIEMEHTHI, KOTOpble OyayT 3((EeKTHBHO CIOCOOCTBOBAThH PEIICHUIO Op-
raHW3aLMOHHO-TaKTUYECKUX 3a/1a4 Ha [IEPBOHAYAIbHOM 3Talle pacciel0BaHNs IPECTYIUICHUS.

B conepkaHre KpUMUHAIMCTUYECKONW XapaKTEPUCTUKHU MPECTYIUICHUS MPHUHATO BKIIOYATh
JIOBOJIBHO 3HAYUTEJIBbHOE KOJIMYECTBO 3JIEMEHTOB. [0 HalleMy MHEHUIO, 3TO BBI3BAHO TEM, YTO He-
BO3MOXXHO YHU(HUIIUPOBATH COAEPKAHUE KPUMHHATUCTHUECKON XapaKTEpUCTUKU BHE KOHKPETHOMN
METOAMKHU paccienoBanus. B c¢Bsi3u ¢ atum cienyet cornacutbes ¢ MEHeHHeM M.EO. dnopoBckoro u
B.A. BOJIBIHCKOTO O TOM, YTO COBOKYITHOCTb COCTABJISIFOIIMX KPUMUHAIUCTUYECKYIO XapaKTEePUCTH-
KY 3JIEMEHTOB ISl KaKJI0OT0 BUJIA MPECTYIUIEHUH Cyry00 MHAMBHUAYAJIbHA U JETEPMUHUPYETCS yTO-
JIOBHO-TIPaBOBBIMHU IIPpHU3HAKaMu. [5, C. 68].

[Tpoananu3upoBaB YroJIOBHBIE Ji€a 110 HACUIBCTBEHHBIM JEHCTBHUSAM CEKCYaJbHOI'O Xapak-
Tepa, COBEPIICHHBIX B OTHOIICHUU MAaJOJETHUX U HECOBEPIIEHHOJIETHUX, Mbl IMPUIIUIH K BBIBOAY,
YTO 3HAHUE CJIEIOBATENIEM TAKUX 3JIEMEHTOB TUIIOBOM KPUMMHAIUCTHUECKON XapaKTEpUCTHKHU pac-
CMaTpUBAaE€MbIX HaMH MPECTYIJICHUH Kak croco® M 00CTaHOBKA WX COBEPIICHHSI, XapaKTEPUCTUKA
MIPECTYITHUKOB U HX YKEPTB, MMO3BOJIUT MPABUIIBHO MPOAHAIU3UPOBATH CIOXKUBUIYIOCS KPUMHUHAIb-
HYIO CUTYAIIMIO ¥ BBIOpaTh HauboJjee paloHaibHOE HApaBiIeHUE JAaTbHEHUIIETO paccieI0BaHusl.

1. Crioco6 coBepIIeHust IPECTYIUICHUS SBISIETCS KOMIUIEKCHBIM TIOHSATHEM U BKITIOYAET B Ce-
0s1 00bEIMHEHHYIO €IMHBIM YMBICIIOM CHCTEMY ACHCTBHIA MO MOATOTOBKE, COBEPIICHHIO U COKPBI-
THUIO TIPECTYIUICHUS, KOTOPBIE MO/ BIUSHHEM 0OCTAaHOBKH, CBOWCTB JIMYHOCTH, & TAKXKE MPUBBIYCK H
OTIpe/IeNICHHBIX HABBIKOB MOT'YT CIIOCOOCTBOBATh BHIOOPY OPYIUil U CPEACTB COBEPIICHHS MPECTYII-
nenus. [To muennto JI.JI. KaneBckoro, croco0 coBepieHus MPECTYIVICHUS C MO3UIMI CUCTEMHOTO
MO/IX0J1a MpeACTaBsieT co00il CUCTEMY B3aUMOJICHCTBYIOIIUX 3JEMEHTOB, UMEIOIIYIO ONpeeNeH-
HYIO UEPAPXUI0 U IPEICTABIISIONLYI0 COO0M LENOCTHOCTh. DJIEMEHTAMU CUCTEMBI SIBIISIFOTCS: TIOJITO-
TOBKA K COBEPIICHUIO MPECTYIIeHUs (OIbICKaHue OPYAM, paciipeiesieHue 00s13aHHOCTeH, 00Cy K-
JICHUE ITUIaHa MPECTYMHBIX JAEHCTBUM M T.X.); UCMHOJIb30BAaHUE OPYIUN IMPECTYIUICHHS; MEXaHU3M
MPECTYITHOTO MOoCcATaTeIbCcTBa (HEMOCPEICTBEHHOE BO3/IEHCTBHE CyObEeKTa MPECTYIUIEHUS Ha Mpe-
MET HPECTYIMHOTO MOCIraTeIbCTBA); CIIOCO0 COKPBITHS NMpecTyIieHus [6, C. 81].

B34 3a ocHOBY, npennoxxennyo JI.JI. KaneBckuM cucremy 31€MEHTOB, paCCMOTPUM OCHOB-
HBIE 3JIEMEHTHI CI0c00a COBEPIICHNS HACHIIbCTBEHHBIX JAEMCTBUM CEKCyaJIbHOIO XapakTepa, COBep-
LIEHHBIX B OTHOLIEHUH MAaJIOJETHUX U HECOBEPIIEHHOJIETHUX.

1) IIpu u3y4eHUU YrOJOBHBIX JIeN JAHHON KaTeropu HaMH BBISBJICHO, YTO MOJrOTOBKA MPO-
BOJUTCS TPECTYIHUKOM TPHUOIM3UTEIBHO B KaXKIOM TpeTbeM ciydae. Takue AeHCTBUS
3aKJIIOYAJINCh B CIEAYIOLIEM:

- IIPEIBAPUTEIILHOE 3HAKOMCTBO IIPECTYIHHUKA C ITOTEPIIEBIIEH;

- BXOXK/JICHHUE B JIOBEpUE K TOTEPIEBIIEMY;

- 3aBJIEYEHHE TOTEPIEBIIEr0 OOMAaHHBIM MYTEM B IMPEAINOJaraéMoe MECTO OCYIIECTBICHHS

MPECTYIUICHUS;

- IPUBEJICHUE )KEPTBHI B OECIIOMOIIHOE COCTOSTHHE;

- obecrieyeHne OTCYTCTBUS TOCTOPOHHUX JIULL;

- MIOJIBICKAHUE OPYAUS WM UHBIX CPEACTB JUIsl MOAABIICHUS CONIPOTUBIICHUS;

- IPUTOTOBJIEHUE MACKH IS 3aTPYIHEHUS OTIO3HAHNS BHEUTHOCTHU MPECTYIHUKA;

- cO6op uHpOpMaLIUU O TPEANOIAraeMon KepTBe.

B pesynpraTe npeaBapuTeNbHONW MOATOTOBKH, @ TAaKKe€ B CHIIy TOTO, YTO IOTEpPIIEBIINE
CJIMIIKOM JIOBEPUMBBI U HECTIOCOOHBI OKA3bIBATh JIOJHKHOTO CONPOTHUBIICHUS, IPECTYITHUKAM yaBa-
JI0Ch OECTIPENATCTBEHHO OCYIIECTBIISATH CBOM MPECTYIMHBIM YMBICEL.

2) Kak nokazanu uccieoBaHus Crocoda COBEpIICHUS MPECTYIICHHs, B OOJIbIINHCTBE CIYy-
YyaeB HACWJIBHUKH JIJIS1 TOJaBICHUS (PU3UYECKOTO COMPOTUBIIECHUS I OKa3aHUSI IICUX OJIOTMYECKOTo
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BO3JICHCTBUS IPUMEHSIOT Pa3IMYHbIE CPEACTBA: XOJIOJHOE OPYXKHE, pa3HOOOpa3HbIe MPEIMETHI, HC-
II0JIB3YIOLIUECS B KAUECTBE OPYJUIl (JIEKTPOILIOKEPHI, HAPYUYHUKH), OTHECTPEILHOE OPYKUE, IIPel-
METhI OBITOBOTO Ha3HAUCHUS.

3) B xone u3y4yeHus: yroJoOBHBIX /€1 HaMU ObUIO BBISBJICHO, YTO HACHJIHCTBEHHBIEC ACHCTBUS
CEKCYaJIbHO XapaKTepa B OTHOLICHHM MaJOJETHUX M HECOBEPIIEHHOJETHUX COBEPILIAIOTCS B CIIEAY-
fonmx Gopmax: a) Coitusperos 6o coitusperanum (BBeieHKE MMOJOBOTO WieHa B POT JIMOO B 3aHUIN
poxo); 6) HACUJILCTBEHHBIE JEHCTBUS, COMPOBOXKAAEMBIE PA3IMYHOTIO XapaKTepa MPUKOCHOBEHU -
MU, XBaTaHHEM PyKaMH, TPEHHEM CBOMM TEJIOM H IOJIOBHIMUA OpraHaMH O TIOJIOBBIE OPTaHbl U JPYyTHE
YaCcTH TeJIa JIIA MTPOTUBOIOJIOKHOTO 1moa (GpoTTax); B) JIECOMIHCTBO (3KEHCKHI TOMOCEKCYaIIU3M,
BKJIFOUAIOIINH B ce0s MOLIENYA, JTACKU SPOTUUECKOTO XapaKTepa U T.J.); T) YAOBIETBOPEHUE TTOJIOBOM
CTpacTH IyTE€M COBEPILIEHUS CaIUCTCKUX CIOCOO0B (0e3 MmoJoBOro akTa) oOpalieHus ¢ MOTEepIeB-
MM — BBEJICHUE BO BIATAIMINE (aHYC) MANblA, PYKH, MAJKH, (AUIOUMHUTATOpPa, OYTHUIKH U T.J.;
1) uHbIE OPMBI HACUIIBCTBEHHBIX CEKCYaJIbHBIX JEHCTBUI.

4) Jlanee npoBeE€HHBIMU HCCIIEAOBAHUSIMHU YCTAHOBIIEHO, YTO IIPU COBEPUICHUM JAHHOM Ka-
TErOopuH NPECTYIICHUI HACHIIBHUKAMHU, KaK MPaBUIIO, IPEAITPUHUMAINCH MEPhI IO COKPBITUIO Tpe-
CTYIUIEHMSI — yJAJICHHUE CJIEA0B MPECTYIJICHUS C Tela U OAEKIbl IOTEPIIEBIIEI0; YHUUTOXKEHUE, CO-
KpBITHE WJIU YK€ YMCTKA CBOCH OJIeXk/IbI U 00YBU; YHUUTOKECHHE CIIEJIOB IPeObIBaHUS HA MECTE MPO-
WCILIECTBHSI, & TAK)KE COKPBITUE OPYIUS MPECTYILUICHUSI.

OcTaBiieHHBIE CIEbI TPECTYIUICHUS U MEPHI 110 UX COKPBITUIO MO3BOJISIOT CIEACTBHIO OPUEHTHU-
POBOYHO CYAWTH O MPECTYITHOM OIIbITE, MOJIE, BO3pacTe, CHIle, pOCcTe, NPOPEecCur U MCUXUIECKUX
OTKJIOHEHHSIX B MTOBEJICHUU BUHOBHOTO.

2. CnenyrommM BaXKHBIM CTPYKTYPHBIM 3JIEMEHTOM KPUMHHATMCTHYCCKON XapaKTePUCTUKH,
MO3BOJISIIOIIMM OOpUCOBATh CUTYAIIMIO, B KOTOPOM JEWCTBOBAN MPECTYIHUK, ABISETCS 00CTaHOBKA
COBEPIICHHS MPECTyIIeHHs.. MBI cCuMTaeM, YTO B Ka4eCTBE OCHOBHBIX 3JIEMEHTOB OOCTaHOBKHU CO-
BEPILICHHUS MPECTYIICHUS BEICTYIAIOT MECTO M BPEMS COBEPIICHUS MPECTYTIICHUS.

N3yueHne MecT COBEPIICHHUS] HACUIILCTBEHHBIX JEHCTBUN CEKCYaJIbHOTO XapaKTepa B OTHOIIIE-
HUU MaJIOJIETHUX W HECOBEPIICHHOJIETHUX TOKAa3ajo, YTO JAaHHBIE MPECTYIJICHUS COBEPINAIOTCS: B
cenbCKo MecTHOCTH — 38 %; B uepte ropona — 62%. Ilpu aTom B 35 % ciayyaeB MECTOM COBEPIICHUS
MIPECTYIUJICHUs] SBISIOTCS KBAPTHPBI, YACTHBIC IOMa; MOABE3Abl JoMa Win JTUpTel B 12 % ciaydasx;
Mo/BaJIbI M Yepaaku B 23 % cirydasix; OoOIIeCTBEHHbIE MECTa WM 30HBI OTAbIXa — 19%; uHbIE, Kak
MIPaBUJIO, OE3JIOAHBIE MECTa, BKJIFOUAsl y4aCTOK TPACCHl U TPaHCHOPTHBIE cpeacTaa — 13%.

Kpome Toro, npu paccienoBaHuu JaHHOM KaTE€rOpUM YTOJIOBHBIX €I, IPEJCTaBISIET UHTE-
pec u BpemeHHOM (axtop. Kak cripaseymmBo otmeuan F0.J[. ®enopoB, «TouHOE YCTaHOBIIEHUE Bpe-
MEHHM MPECTYIUIEHNUs: HEOOXOIMMO JJIsl pelIeHus Bompoca 00 anubu U, 0COOEHHO, Ui ONPOBEpIKe-
HUS JIO)KHOTO anuOu, BBIABUTaEMOro OOBUHsSEMBIM» [7, C 123]. Pe3ynbTaThl MPOBEACHHOTO HAMHU
UCCIIETIOBAHMS TO3BOJMIM CIENaTh BBIBOJ, YTO Yallle OHU COBEPIIAIOTCS B pabouuii JeHb HeaemH,
a 4YTO KacaeTcsi BpEMEHM CYTOK, B OonblIMHCTBE citydaeB (60 %) oHM — coBeplIatoTCsl B THEBHOE
Bpems, 40 % — B BeuepHee U HOYHOE BPEMsI CYTOK

3. bounblioe 3HaueHUE JJIs1 CBOEBPEMEHHOTO PACKPBITUSI MPECTYIICHUS UMEET BBHISBICHHE
HauOoJee TUMTMYHON ISl JAHHON KaTerOpUU MPECTYIUIEHUH JIMYHOCTH BO3MOKHOTO TPECTYIHUKA.

[Tox KpUMHUHAMCTHYECKHUM H3YYE€HUEM JIMYHOCTH CIEIyeT NMOHWMATh YCTaHOBICHHE KpH-
MUHAITHUCTUYECKH 3HAYMMON HH(OPMAIIUU O MPECTYITHUKE, KEPTBE MPECTYIUICHHUS, a TAK)KEe OOBUH -
€MOM, TOTEPIIEBIIEM U JIPYTHX YYacTHHKAX IMpoliecca pacciieJoOBaHMsl, BKIIOYAlOIIel B ceds cBefe-
HUS O MPHUCYIIUX UM aHATOMHYECKHUX, OMOJOTHYECKUX, TICUXOJOTHMYECKUX U COIMAIBHBIX CBOM-
CTBax, KOTOPBIE HEOOXOMUMBI U HMICHTU(UKAUN JIMIHOCTH, PEIICHHs] TAKTHYECKHX 3ajad
Y YCTAHOBJICHUS (PAKTUYECKON KapTUHBI COOBITHS MPECTYIUICHHS B MPOLIECCE €r0 PACKPBITUS U pac-
CJIEJJOBAHMSI, a TAK)KE UCIIOJIb30BAHMUS B LIEJISAX OCYLIECTBICHUSI KPUMUHAIMCTHUECKON MpopuIaKTh-

ku [8, ¢. 139-140].
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B xone paccnenoBanusi HACUIBCTBEHHBIX JICMCTBUIN CEKCYaIbHOTO XapaKTepa, COBEPIIEHHBIX
B OTHOLICHUH MAaJIOJIETHUX U HECOBEPIICHHOJETHUX, CYUUTAEM IIeJIECO00pa3HbIM UCMOIb30BaTh Xa-
PaKTEpUCTUKY TUITUYHOU JIMYHOCTU MPECTYMHUKA, COBEPILIAIOIIECTO JAaHHOE JeSHUE, KOTOpas BKIIIO-
yaeT B ce0sl aHAIMU3 COLUAIbHO-IeMOrpapuuecKux, HpaBCTBEHHO-TICUXOJOTUYECKUX U Ouojoruye-
CKUX CBOHCTB JWYHOCTH. ColuanbHO-AeMorpaduyeckass XapakTEPUCTUKA JIHIl, COBEPIIMBIINX
HACWJIbCTBEHHBIE JIEHCTBHS CEKCYaIbHOTO XapaKkTepa B OTHOLIEHUM MaJjOJETHUX U HECOBEPIICHHO-
JIETHUX, UMEET CBOM OCOOCHHOCTH MO MOJOBOMY Hpu3HaKy. Ciieqyer ykas3aTh, YTO JOJS KCHIIUH
Cpelu HUX He3HauyuTeNlbHa. B OonblIMHCTBE ciiydaeB 3TO My 4uHBI (94 %), peke KeHIIMHBI — OHU
cocTaBisItoT 6%.

["'oBOps 0 BO3pacTe MPECTYIMHUKOB, HEOOXOAUMO OTMETUTh, YTO HACHJILCTBEHHbIE JIEHCTBUS
CEKCYaJIbHOTO XapakTepa 4Yallle BCEro COBEPUIANKCH JUIAMU CIEAYIOIIMX BO3PACTHBIX KaTETOPHil:
oT 14-18 et — 9 %; ot 18-25 netr — 14 %; ot 25-30 net — 38 %; ot 30-40 net — 23 %,; crapie 40 —
15%; nuiia, He JOCTUTIIINE YTOJIOBHON OTBETCTBEHHOCTH MIH HeBMeHsieMblie — 1 %

Crneayoumm MpU3HAKOM JIMYHOCTH, COBEPIIMBIIETO HACUIBCTBEHHBIE JCHCTBHS CEKCyallb-
HOTO XapakTepa, SBIAETCS UX 00pa3oBaTENbHBIA YPOBEHb, KOTOPHIN COTJIACHO MPOBEACHHBIM HC-
CIIETOBAHMSIM SIBIISICTCSl JOCTaTOYHO HU3KHUM. Tak MO M3yueHHBIM HaMH YrOJIOBHBIM JieJaM OCYXK-
JIEHHBIE UMENU 00pa3oBaHUE: BBICIIIEE, HE3aKOHYEHHOE Bhbiciiee — 22 %; cpenHee creruaibHOe —
40 %; cpenuee npodeccruonanbHoe — 30 %; ydamuecs mkoin — 18 %.

Janee, cOrIacHO HAIIUM MCCIICOBAHUSAM, HA MOMEHT COBEPIIEHHUS MPECTYIUICHUS HACHJIIb-
HUKH He ObUTH XKeHaThl (3amyxkeM) — 28 %, pasBeaensl — 16 %, coctosiiu B Opake — 14 %, coxu-
TenbCcTBOBANN — 42%. 3adacTyio BHIOOP HACHIIBCTBEHHBIX CPEJNICTB YIIOBIETBOPEHUS MOJOBOM IMO-
TpeOHOCTH OOBACHSAETCS CYOBEKTOM HEBO3MOXHOCTBIO OKA3aThCs B JIAHHBIM MOMEHT C OOBIYHBIM
CEKCYaJIbHBIM MApPTHEPOM HJIM HANUTH HOBOTO 0€3 MpUMEHEHHUs Hacwius. Mexay TeM JT0CTaTOYHO
BBICOK IPOLIEHT T€X, KTO, Ka3aJoch Obl, 0JIaronoiy4yHo mnpokuBaeT B Opake. C 0JHON CTOPOHBI, CO-
BEPIICHUIO TAKUX HAIAJCHHUHA CIIOCOOCTBYIOT HEHOPMAJIbHBIE CEMEWHBIC OTHOIICHHUS, KOTOPHIC Ya-
CTO TIPEBpAIIAOT CYIPYTY B HEMPUBIEKATEIHHOTO CEKCYaIIbHOTO MapTHEpa, a C APYrou, n3o0umme
Ha TMpUJIaBKaX U B CETU MHTEPHET BO3OYKIAIOIIMI MOJOBOM MHTEPEC MPOAYKIIMH U JIUTEPATYPHI C
OIHMCAaHWEM MHOKECTBA CIIOCOOOB YIOBJIETBOPEHUS MOJOBOW CTPACTH, a CEKCyalbHBIA MapTHEP HE
TOTOB K MOJJTOOHOMY TIOBEICHHUIO.

Jlnst maHHOM KaTeropuu MPeCcTYIUICHUH XapaKTepHO TO OOCTOATEIhCTBO, YTO OHO Hallle Co-
BEpIIACTCS B COCTOSIHMM AJKOTOJBHOTO OMbSHEHHS. Tak M3 Yucia JUI, COBEPIIMBIINX MOI00HBIC
JIesTHUS], B COCTOSTHIH aJIKOTOJIBHOTO OMBbSTHEHHS HAXOAUIUCH 65 %. BBICOKHI MPOIIEHT cOBEpILIeHNUS
CEKCYaIbHBIX MPECTYIUICHU B HETPE3BOM COCTOSIHUM OOBSICHSETCS, C OJHOM CTOPOHBI, TEM, YTO
HAMUTKU COJEpKaIINe aJIKOroJib, BO30YXKIAIOT CEKCyallbHOE CTPEMIICHHE, CUCTEMaTH4eCKOoe YIO-
TpeOJICHHE alTKOTOJIbHBIX HAITUTKOB BEJET K CHIYKEHUIO MOPAJIbHBIX KaueCTB YeIOBEKa.

KonnuecTBo cynmmMocTeil sSIBISIETCS TaK K€ BAKHBIM MPU3HAKOM, KOTOPBIH XapaKTepus3yeT
JUYHOCTh MpPECTymHUKa. Tak, Mo u3ydeHHbIM yroioBHBIM nenam 40 % u3 yucna auil, NpUBICYCH-
HBIX K OTBETCTBEHHOCTH 3a COBEpILIEHNE HACHIILCTBEHHBIX JIEHCTBUI CEKCYaIbHOTO XapaKTepa B OT-
HOIIICHUH MAJIOJIETHUX M HECOBEPIICHHOJIETHUX, pPaHEe YK€ COBEpIIaM mpecTyruienus. [Ipu stom
42 % wu3 9TOTO YHUCIIa 33 MPECTYIICHUSI JAHHON KaTeTOPHUU.

4. BaXHBIM DJIEMEHTOM KPUMHUHAJIUCTHYECKON XapaKTEPUCTUKU TPECTYIICHUS SBISICTCS
JUYHOCTH TIOTEPIIEBILETO, JAHHBIE O KOTOPBHIX 3aHUMAIOT OJHO U3 IEHTPaIbHBIX MECT B KpUMHUHA-
JUCTUYECKH 3HAUMMOU WH(POPMAIIUU O TPECTYTUICHUH.

Ha Hamm B3risi1, B KpUMHHATUCTHYECKYIO XapaKTEPUCTUKY JIMYHOCTH MOTEPIEBIIETO TIO0 JIeJaM O
HaCUJIbCTBEHHBIX JEHCTBUAX CEKCYaJIbHOTO XapaKTepa, COBEPIIAEMBIX B OTHOIICHUH MAJIOJIETHUX U
HECOBEPIICHHOJIETHHUX, TOJDKHBI OBITh BKIIOUEHBI CIEIYIOIINE JaHHBIC: MOJ MOTEPIIEBINEro; BO3-
pacT; COIMAbHOE TOJOKEHHUE, COCTaB CEMbH; IMOBEJACHUE TMOTEPIICBINETO; HATUYHE KaKOro-JIH00
3a00JIeBaHNsT; B3aMMOOTHOIICHHSI C TPECTYITHHUKOM.
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B pesynbrare uccienoBaHus YrojJOBHBIX € MO0 HACHUJIbCTBEHHBIM JEHCTBUSM CEKCYaIbHOIO
XapaKTepa, COBEPILIEHHBIX B OTHOILIEHUN MAJIOJIETHUX U HECOBEPILIEHHOJIETHUX, HAMU YCTAHOBJIEHO, YTO
CEKCyaJIbHOMY TOCSTaTeIbCTBY MIPEUMYIIIECTBEHHO MOBEPraloTCs IEBOYKH B Bo3pacte oT 11 o 13 ner
— 40 %. IlotepneBmmx B Bo3pacte ot 14—17 ner (13 %), or 7 no 10 ner — 35 %, mnamure 7 ner — 5 %.
JlerkoMpIcIIeHHOE WIIM aMOpaIbHOE MOBEACHHUE JUIA JAaHHOW KaTerOpHUH JIMLI, KaK MpaBIIIo, HeXapakTep-
HO. B 97 % cnyuasx noseieHue NOTEPIEBLINX HE HOCUIIO ITPOBOLIMPYIOILETO XapaKTepa.

AHanu3upys (HakTop 3HAKOMCTBA MOTEPIEBIICH C MPECTYNHUKOM, HAMU YCTaHOBJIEHO, YTO
YCIIOBHO TOTEPIEBIINX MOKHO U (HEepeHINpOBaTh HA TPU TPYIIIBL: K IEPBOil IPyIIe MOKHO OTHE-
CTH JIUL, COCTOSIIUX C MPECTYIMHUKOM B Pa3IMYHBIX POJICTBEHHBIX OTHOILIEHUSX; KO BTOPOH — MO-
TEPHEBIINX, HE3HAKOMBIX C NPECTYNHUKOM, BCTPETUBILIMXCA C HUM HEMOCPEICTBEHHO IEPE] CO-
BEpILICHHUEM MPECTYIUICHHS WM HE3aJ0Jr0 0 HEro CIIy4ailHO; B TPEThIO IPYIITY BXOJAT MOTEPIEB-
1€, XOPOILIO 3HAKOMBIE C IPECTYITHUKOM, HaIlpUMep, 110 MECTY y4eObl, COBMECTHOMY ITPOBEIECHUIO
OTIbIXa M I0CYTa UM UHBIE 3HAKOMBIE.

Takum 00pa3oM, 3HaHHE KPUMHUHATUCTHYECKOW XapaKTEPUCTHKU OYE€Hb 3HAYUMO OCOOECHHO
Ha TIEPBOHAYATILHOM JTale pPaccieqOBaHMs, MOCKOJIbKY MPH OOHAPYKEHUHU MPECTYIJICHHs, KOraa
KpOME MecTa IIPOUCIIECTBHSI (KOTOPOE J1ae€T BO3MOXHOCTh MPOaHAIM3UPOBAaTh CIIOCOO COBEPIIEHUS
MPECTYIUICHUs, OOCTAaHOBKY, JINYHOCTh MPECTYIMHHUKA U MOTEPIIEBIIET0) Yy ClieJoBaTels HET Jpyroi
uHOpMAaIUU O paccieayeMoM coObITHH. B Takoi cutyannn nHGOPMAIMOHHOW HEONPEIeIeHHOCTH
TUIOBAsI KPUMUHAIHCTUYECKAsI XapaKTEPUCTUKA HE TOJIBKO MOMOKET COPUEHTUPOBATHCSA B HAINPaB-
JICHUH PACCIICIOBAHMSI, HO M MOBBICUT 3P(HEKTUBHOCTH pa0OTHI CIIeA0BATEIS.
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CeHAJIa PEryJISTUBHBIX MEXaHU3MOB OOECIICUEHHUS CH-
CTEMHOTO OanaHca M IPaMOTHO COCTABJIEHHOM «IIpo-
IpaMMbl aHTHKPU3HCA», KaK HA YPOBHE OTAEIbHOMN
CTpaHbl, TaK ¥ HA YPOBHE MEPONPUATUH 110 CHHXPOHU-
3a0UM W KOOPIWHALWMK aJAMUHHCTPHPOBAHMS IJIO-
0abHOTO YPOBHSI MHPOXO3SIMCTBEHHBIX CBsizeil. KoH-
HETIHsS CaMOBOCCTaHABIMBAIONICH (QYHKIIMU CBOOOJI-
HOTO PBIHKA, K COMKaJICHUIO, HE CpabaThIBaeT U PeLH-
JIUBBbI XPOHUYECKOI0 3KOHOMHUYECKOI0 KpU3uca Iepe-
pacTaioT B MOJUTHYECKYIO M COIMAIBHYIO MPOOIEMy,
¢ popmupoBanreM (HakTOpOB, MPHBOJSIIUX K ITOTEPE
YIPAaBISEMOCTH U BO3HUKHOBEHHMIO CHCTEMHBIX KOH-
¢rkToB. B Takoi MocTaHOBKE KPU3UC MOXKHO pac-
CMaTpUBaTh KaK HECOCTOSTEILHOCTh CUCTEMBI YIIPAB-
JIEHUsI TPEAOTBPALLEHUS U PA3PELICHHUS CUCTEMHBIX
Kongaukros. «KoHCTHTYIIHMOHAIN3MY) paccMaTpUBa-
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The world economy is in a state of struggle with the
crisis, the success of which depends directly on the
quality of the existing functional arsenal of
regulatory mechanisms to ensure the system
balance and well-drafted «anti-crisis programy», as
at the country level and at the level of measures to
synchronize and coordinate the administrating at
the global level of world economic relations. The
concept of self-rehabilitating features of the free
market does not work unfortunately and recurrence
of chronic economic crisis degenerate into a
political and social problem, with the formation of
the factors leading to the loss of controllabijulity
and system conflicts. In this statement, the crisis
can be seen as a failure of the control system for the
prevention and resolution of systemic conflict. The
article analyzes the "constitutionalism” as a
complex methodological tool of construction and
consolidation of the economic system, which is able
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eTCsl KaK KOMIUICKCHBIH METOJI0NIOTMYecKuii nHCTpy- 1o prevent and solve system conflicts.
MEHTapuil KOHCTPYHPOBAHHUSI U IIOCTPOCHHUSI IKOHO-

MUYECKON CHUCTEMBI, MO3BOJIAIONIEN MPEJOTBPATUTD U

PCLINTh CUCTEMHBIC KOH(IUKTHI.

KialoueBble cjioBa: SKOHOMHMYECKas crucTema, KoH- Key words: economic system, constitutionalism,
CTUTYLIMOHAJIN3M, SKOHOMHYECKUI KpHU3HC, TpaBoBoe economic crisis, rule-of-law state, supremacy of
rOCy/IapCTBO, BEpXOBEHCTBO IpaBa, obOmiecTBeHHBIH law, public process.

Tporiecc.

IlepmaHEHTHO NOBTOPSIOIIMECS COTPSACEHUS YKOHOMUYECKON CUCTEMBI TOCYApCTB U MUPOBOI
SKOHOMMKH B IIEJIOM, TTOCTIEHUN TIEPUO/I HOBEUIIIEH HCTOPUHU MPUOOPETAIOT IIUKIUYECKHUM XapakTep,
IIPY 3TOM aBTOPETYJISITUBHAS COCTOSATEILHOCTh BOCCTAHOBJIEHUSI HE CIPABJISIETCS C 3aJa4eid peryJis-
MU OTKJIOHEHUH, U AucOaTaHC SKOHOMHKH MEPEXOIUT B COCTOSHHE CHUCTEMHOW HEpaBHOBECHOCTHU
(MM TIOTEepHW PABHOBECHSI), YTO yXKE C TOYKH 3PEHHSI «IKOHOMHUYECKOTO IMpaBay KBATH(DHUIUPYETCS
y’Ke KaK «KpHU3Huc». MHUpOBasi SJKOHOMHKA HAXOAUTCS B COCTOSSHUU OOPBOBI ¢ KPU3HUCOM, YCIEX KOTO-
pOro MmpsiMbIM 00pa3oM 3aBUCUT OT KaueCTBa UMEIOIIETOCs (PYHKIIMOHAIBHOTO apceHasa peryssiTHB-
HBIX MEXaHHU3MOB 00eCIeueHus] CUCTEMHOro OajaHca ¥ TPaMOTHO COCTaBIIEHHON «IIpOrpaMMbl aHTH-
KpHU3HCa», KaK Ha YPOBHE OTJIEJILHOW CTPAHbI, TAK U HA YPOBHE MEPOINPHUATUIN MO CUHXPOHHU3AIUN U
KOOPAMHAINH aJJMUHUCTPUPOBAHUS INI00aTbHOTO YPOBHSI MUPOXO3SIICTBEHHBIX CBS3CH.

Konuemnus camoBoccTanaBnuBaromieil (yHKIu cBOOOIHOTO PHIHKA, K COKAJIIEHUIO, HE Cpa-
0aTbIBACT, U PEUUANBBI XPOHUUECKOTO SKOHOMHUECKOTO KpPHU3HUCa MepPepacTaloT B MOJIUTUYECKYIO U
COLIMATIFHYIO TIpo0sieMy, ¢ popMUpOBaHHEM (aKTOPOB, MPUBOMANINX K TOTEPE YINPABISIEMOCTH H
BO3HUKHOBEHHUIO CHCTEMHBIX KOH(MIMKTOB. B Takoil mocTaHOBKE KPHU3UC MOKHO paccMAaTpPUBATh
KAaK HeCOCTOSTEIbHOCTh CHCTEMBbI YIIPaBJIeHUs MPeI0TBPAIeHHs] U Pa3pelleHusl CHCTeMHBIX
KouduaukTos (BbiieneHo MHOM — B.A.).

B 9701 CBSI3M caMbIM KJTIOUEBBIM BOTIPOCOM PETyJIUPOBAHUS U MPETOTBPAIICHUS BBICTYIIAET
Borpoc: «/MeeM U MBI MPaBO PACCUMUTHIBATH HA CAMOBOCCTAaHOBJIIEHHE?», W, €CIIM HET, TOrJa
«MImeeM 11 MBI COCTOSITEILHOCTh TIOHUMAHUS TTPUPOBI BOZHUKHOBEHUS KpHU3KCa, MPUYUHBI U (pak-
TOPBI, MPUBOASIINE aucOamaHCcy (PYHKIIMOHUPOBAHUS SKOHOMHKH, COCTOSTEILHOCTh OMUCAHUS Te-
He3uca KOHPIMKTOB YKOHOMHUYECKON CHCTEMBI - KaK CJIEJCTBUE HAPYIIEHUS SKOHOMUYECKUX 3aKO-
HOMepHOcTel?». OTBETHI Ha 3T BOMPOCHI U OMPEACNAIOT caM (popMar MpaBOBOW CYIIHOCTH pery-
JUPOBAHUS U YIIPABJICHUS SKOHOMUYECKOW CUCTEMBI B pAMKaX MOJMTIKOHOMUYECKONH MOJIENH TOCY-
JapcTBa, COOCTBEHHO ToBOPS, (hopMUPYyS TpaBooOpa3oBaHUE W MPABOPETYIHMPOBAHUE IKOHOMMYE-
CKOIl cHCTEMBbI, KaK IIPaBOBOTO OOBEKTA, T.e. OOBEKTA MPABOBOTO 3aKpEIUICHUs, MOCIe KOTOPOro
TOJILKO MO>KHO TOBOPUTH 1 HOMUHUPOBATH IPABOCYOBEKTHOCTh SKOHOMHKH B MIPUHITHIIE.

Bompocsr «B dem 3akmrouaercss (pyHKIIMOHAJIBHOE TMpeAHa3HAYE€HWE IKOHOMHKH? Kak OHa
JOJKHA OBITh CKOHCTPYHpPOBAHA U MOCTPOEHA? KaK HaJ0 MPOBOAMTH €ro MPaBOBOE 3aKPEIIEHUE U
[0 KaKOMY MEXaHH3My IpaBooOpa3zoBaHUs, B UTOre 00ECHEUMBAIOIIETO CTaTyC MPaBOBOro oOIie-
cTBa? W T.1.» SBJISIOTCS OCHOBOMOJATAIOIIMMU B CAMOM IPOIIECcCe TOCyIapcTBOOOpazoBaHusi, 000-
3Ha4asi KOHCTUTYIIMOHHYIO «CYOBEKTHOCTB» M BBITEKAIOIIYIO U3 3TOTO0 OTBETCTBEHHOCTH YKOHOMMU-
YECKOM CUCTEMBI ITepe]] TOCY1apCTBOM.

be3yciioBHO, camblil yIPOIIEHHBIN MOIX0]] — 3TO MPUHATHE MPE3YMIIINAN, YTO «IKOHOMHUYE-
CKasi cuCcTeMa UMEeT UMMAHEHTHYIO MPUPOAY caMOpOPMUPOBAHUS, CAMOPETYISIIUU, CAMOOPTaHU-
3aIi» U COOTBETCTBEHHO, C TOUKH 3PEHHS MPABOTO 3aKPEIICHUS IIEHTPATBHBIM TTPUHITUTIOM Tpa-
BOOOpa30BaHMs CTAaHOBUTCS — «HE BMEMIATEIhCTBO TOCYAApCTBA B SKOHOMHYECKHE MPOLECCHI,
OCTaBJISISL «JIOMYCTUMOCTh M CBOOOJTY CaMOIIPOBO3TJIAIIEHHOTO MpaBa B PaMKax MO3UTHBHOM JOTO-
BopeHHOCTH». C TOUKU 3pEHUsT KOHCmumyyuornaiusma (BbIICICHO MHOM — B.A.)., NaHHBIH MOAXO.
KOHCTUTYUPYETCS B Kaue€CTBE OCHOBHOT'O MPHHIIMIA W MPABOBOTO CTaTyca SKOHOMHUYECKOW CHCTe-
MBI, ipu 3TOM «KOHCTUTYIUSI SKOHOMHKU» OOJIbIIIE IEPEXOIUT B TNIOCKOCTh «HEMUCAHHOW KOHCTH-
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TYLIUU» C OCHOBHBIM aKIICHTOM IPAaBOBOW aBTOPETYJISIMM Ha 0a3e MOBEICHUYECKON pedeKcuu u
MIPaBONPUMEHUTEIBHON CUCTEMBI, HA OCHOBE JIOTUKH «IIPELEACHTa.

KoHCcTUTynIMOHanM3M, Kak arperaloOHHbIA KOMIUIEKC IMOCTPOEHHUS IPABOBOM CHCTEMBI, C
MIPUMEHEHHUEM TOJIHOLIEHHOT 0 No1X0/a (moapa3zymeBatoiiuil «[lucanyto KOHCTUTYIIHIO») IPAaBOBOTO
3aKpeIUIeHUs] SKOHOMUKH, MPEIoaraeT HeJIoCTHOe (popMann30BaHHOE OMMCAHUE CAMOTO MpeIMeTa
1 MexaHu3Ma (YHKIIMOHUPOBAHUS IKOHOMUKH, KaK MOJICUCTEMBI FOCYIapCTBa, B paMKaX OObEKTHB-
HBIX 3aKOHOMEPHOCTEH, YTO B CBOKO OUEPENb SBIAECTCS NMPEAMETOM MPABOBOTO 3aKPEILUICHUS, C KO-
TOpPBIM JoJkHa cupaButcs [IpaBoBenenue u ohopMHUTh €ro Kak HOPMATUBHYIO CHCTEMY B JIMIIE 3a-
KOHOJATeNbCTBA yKe B pamkax KOpucnpynenuumu.

Heo0xoaumMo OTMETUTH, YTO KOHCTUTYIIMOHAJIBHBIA MPUHIUI PABOBOTO 3aKPEIJICHUSI CHU-
MaeT mpoblieMy pacCMOTPEHHS CaMOM NPAaBOBOM CYITHOCTH CBsi3KU «IIpaBo — DKOHOMHUKAY, KOTO-
past 4eTKo 0003HAYaET MPABOBYIO «OTBETCTBEHHOCTH) KaK CaMOi IKOHOMHUKH — BBICTYIIUTh B OJTHO-
3HAYHBIX M YETKHX (POPMAIM30BAHHBIX KOHTYpaxX B HaydHOM (opmare (KaKk MaKCUMAIbHBIA ypo-
BEHb Pa3yMHOCTH) U (PUKCUPYEMOH (PYHKIIMOHAIBHOCTHIO CBOETO MpeIHA3HAYECHUS] B METPUKE I10-
JIE3HOCTH Iepe]l OOIIECTBOM, TAK)KE KaK U ONpeelisieT 00513aTeIbHOCTh HHCTUTYTOB IIPaBOTBOpUE-
CTBa U NMPABOYCTAHOBIIEHHUS] UMETh COCTOSITEIBHOCTh UCTUHHOIO MPAaBOr€HE3a, UCKII0Yasi BO3MOX-
HOCTh CaMOTIPOU3BOJIBLHOIO MPABOYCTAHOBIICHUS U TOJKOBAaHUS YK€ 3a(pMKCUPOBAHHBIX KOHCTHTY-
IMOHHBIM 00pa30M IIEHHOCTEH M MPUHIHUIIOB, TOCPEICTBOM KOHCTUTYIIHOHHOTO KOHCTPYKTHBA Bila-
cTU (MpUHIMMN pa3jaesieHus Biactu). [Ipu 3ToM cama cuctema mpaBa CTPYKTYPHO MOJIpa3aeisieTCs Ha
[Ty6nmunoe u YactHoe IIpaBo, Kak /1Ba MOANPOCTPAaHCTBA MIpaBa, B KOTOPOM YKOHOMUYECKOE MPaBO
pa3Meniaercs cyry0o MOANPOCTPAHCTBE YACTHOTO paBa, ¢ MPUHIUIIOM IIPaBOBOTO PETrYIUPOBaHUs
Ha OCHOBE PAaBHOMNPABHOCTH CYOBEKTOB YKOHOMUYECKUX OTHOIICHUN, B 0OCOOCHHOCTH, KOTIa OJTHUM
13 CTOPOH BBICTYIIAET CaMO r'OCYIapCTBO.

OueBHIHO, YTO KoHcmumyyuonaiusm (BbaeIeHo MHOW — B.A.) B cilydae ympoOIIeHHOTO
MOJX0/1a MU KOHCTUTYLIMOHAIU3M PACIIMPEHHOI0 KJIACCHUYECKOTO MOAX0Ja HE TOXKJECTBEHHBI, XOTS
(dbopManbHO B TEXHUUYECKOM ILIAaHE OHU 00€ UMEIOT «TEKCT KOHCTUTYIIHUI.

B sTOM miaHe, BO3HMKAaIOT MHOTI'O HEOJIHO3HAYHBIX MOMEHTOB YK€ Ha KOHLENTYyaJIbHOM
YPOBHE BapHaIluu OMpPeeIeHH, OTPaKAIOIIUX MPEIMETHYIO 00JIacTh TaKMX Kak, Hampumep «IKo-
HOMUYecKoe npaBo» U «IIpaBoBasi skoHOMUKAY, «KOHCTUTYITHOHHOCTE DKOHOMUKN» U « IKOHOMHU-
YECKUM KOHCTUTYLHUOHAIN3M», «DKOHOMHYECKass KOHCTUTYLUs» U «KOHCTUTYLIMOHHAsI 3KOHOMH-
Ka», «KOHCTUTYIHOHHOE TPa)KJaHCTBO» M T.I., B PE€3yJIbTaT€ OTCYTCTBUS OJHO3HAYHOTO TEOPETH-
yeckoro Oasuca aedunaunmii [IpaBoBeneHus, 1al0T MOBOJI U BO3MOXKHOCTh Pa3HBIX MHTEPHpETAINil
Y TOJIKOBAHUN COJEPKaHMsI 00bEKTOB SKOHOMHUKU KOHCTUTYIIMOHHOTO IJIaHa, (GOpMUpPys Mopout ay-
aJIM3M M B3aUMOMCKITIOYAIOIIUE 110 CBOEMY CMBICTY KOH(MIUKTHL.

KoHeuHo ke, MHOTHE OTKPBIThIE BOTPOCHI U MPOoOIeMbl (yHIAMEHTATHLHON TEOPUU IKOHO-
MUKH WU TPABOBEACHUS, HE JAIOT HA CETOAHSIIHUN JIeHb YHUBEPCAIBbHYIO MOJETh MpaBooOpa3zoBa-
HUS YKOHOMHYECKON KOHCTUTYIIMU WJIM KOHCTUTYIIMIO SKOHOMHUKHU B paMkax [IpaBoBoit Cuctemsl ¢
KOHCTUTYLIMOHHO-IIPABOBBIM PETYJIUPOBAHUEM, OAHAKO 3TO HE O3HAYAET, YTO JOIMYCTUMO «BOJIb-
HBII» U HEeNMPOPECCHOHANBHBIA MOAX0J K KOHCTPYHPOBAHUIO, BHEAPEHUIO M OINEPAIMOHHOMY 3a-
MyCKy MPaBONPUMEHEHHUSI KOHCTUTYIIMOHHON CUCTEMBI B paMKaX rPa)KIaHCKOTO O0IIecTBa B MPaBoO-
BOM I'OCYJapCTBeE.

[leHTpanbHBIM BBI30BOM TE€pel] MUPOBBIM COOOIIECTBOM B TOCIEAHUN MEPHO] HOBEHIIEH
HCTOPHH SIBIIsIETCS OeCTpere/ISHTHRIN TEMI U IMHAMUKA MTPOIIECCOB TII00aIbHONW UHTETpAIliH, B pe-
3yJbTaTe KOTOPOTO B3aMMOCBA3aHHOCTh U B3aMMO3aBUCUMOCTh BCEX MPOLIECCOB Ja)Xe HA CaMOM JIO-
KaJIbHOM yYpOBHE, OTIPEIENIIOT 0e3aIbTepHATUBHOCTh ABTOHOMHOT'O (DYHKITMOHUPOBAHKS B CaMO3a-
MKHYTOM ¥ aBTOHOMHOM pPEKHUME.

[Tpu >TOM KITHOYEBOM MPOOJIEMOI BBICTYIAET BOMPOC OOECHEUEHUsl YMOPSI0OYEHHOCTH KaK
camoii To0anbHON MHTETPAllH, C MIPABOBBIM 3aKPEIUICHHEM B paMKaX CHCTEMbI MEXIYHapOTHOTO
MpaBa, Tak¥kKe, KaKk ¥ BCEX YYaCTHHKOB MHUPOBOTO COOOIIECTBA, C MPABOBBIM 3aKPETUICHHEM WHCTH-
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TyTa CyBEpeHHUTETa U HALIUOHAJIbHON UAEHTUYHOCTH, C 0053aTEIbHBIM YCIOBUEM CUHXPOHU3ALUH U
rapMOHM3alMU HALIMOHAJIILHOTO M HAaJHAIIMOHAJIBHOTO [IPaBOBOr0 peryinpoBanus. B atom miane:

- KpUTUYECKUM SBISIETCA TO OOCTOSTENbCTBO, YTO IIOOAnNM3alus MPOUCXOIUT HE CTOJb
BCIIECTBHE (DyHIaMEHTAJIbHBIX pa3pabOTOK MEXaHW3MOB MHTEIrpalMi, HA OCHOBE IIyOOKOTO TeOo-
PETUYECKOTO UCCIIEA0BAHUS U METOAMYECKOIO apceHasla UX MPAKTUYECKOro MPUMEHEHUs Ha IpH-
KJIQJIHOM YPOBHE, CKOJIb IMEET MECTO YK€ (paKTHUECKOoe ee Hanuyue, TpeOyromas He3aMeaIuTelb-
HOT'O PearMpoBaHus U MOCT(HAKTYM OCMBICICHHS B SKCTPEHHOM PEXHME;

- 9TO B CBOIO OYEpE/b, ONpEAEsieT TEHJACHIUIO "IKCIIpecc-pearnpoBaHys” Ha CUTYallUOH-
HOM YPOBHE C IPAaKTUYECKUM IPUOPUTETOM PELIEHUs OTAENbHBIX (hparMEHTapHbIX 3aJad, C y3KUM
KOPUJOPOM aHAJTUTUYECKOTO M IOPUANYECKOTO CONMPOBOXKACHUS, HEXKEITH BCEOOBEMITIONIETO U BCe-
CTOPOHHEr0 CUCTEMHOTI'O II0JX0/1a, ONPEIEeIIONNi MOTHOLEHHYIO aHAJIMTUKY caMoi (peHOMeHO10-
UM r7100anu3Ma, ero mpaBOBOM MPUPOABI U MEXaHW3Ma MPABOBOIO 3aKPEIUICHUS, TAK)KE KaK U Ha
€ro OCHOBE PEryIaMeHTa IOPUANYECKOro opopMIIeHHs, 6€3 KOTOPOro MpaBoOperyIMpoBaHUEe U IPaBo-
[IPUMEHEHNE HE MOT'YT BBICTYNaTh B KAUE€CTBE CUCTEM C BHICOKMM YPOBHEM YIPABIISEMOCTH.

B uwacTHOCTH, B pe3yibTare TEXHUYECKOIO Iporpecca yxe mno (akry AeHCTBYET, U MUDP KU-
BET B HOBOH (popmannu HHPOPMAIIMOHHON MHTEP-KOMMYHHUKAIIMK, HO IIPH 3TOM CHUCTEMBI IIpaBOpE-
T'YJIMPOBAaHUS OTCYTCTBYIOT (MMEIOLIMECS OrpaHUYUTENIbHbIE 00I11e00s3aTesIbHble MPaBUIa HENlb3s
KBaJTM(HUIIMPOBATH 1aXKe KaK 3a4aTOYHBIN YPOBEHb CUCTEMBI KHOEpITIpaBa).

Taroke 000 (pparMeHT IKOHOMHUYECKON JIEATEIbHOCTH, OT YPOBHS IIPOU3BOJICTBA TOBAPOB
U YCIYT JI0 CUCTEMBbl PETYJIMPOBaHMSI Ha MAaKpPOIKOHOMHYECKOM YPOBHE YK€ 3aBUCAT B TOW WIH
MHOU Mepe BHEIIHEAIKOHOMUYECKUX OTHOLIEHHUN U ABJISIOTCS MPSMOM MPOEKIMENH CUCTEMbl MUPOXO-
3SICTBEHHBIX CBS3EH — HO TPU 3TOM MEXIYHAPOIHOE SIKOHOMHYECKOE IPaBo, Kak cpopMUpOBAHHAS
U QYHKLIHMOHATIBHO ACHCTBYIOLIAsl CUCTEMA, ONATh TAKU C TOTOBBIM MEXaHM3MOM IIPaBOOOPA30BaHMS
u npasonpumenenns — HET (nmpucyrcTByrot b ¢pparmentapro B smie MB®, BTO, MexnyHa-
POJHBIX apOUTPAXKHBIX CYAOB U T.[. JUIIb HA KOHBEHIIMOHAIBHOM YPOBHE 0€3 YHU(DUIIUPOBAHHOCTH
MIPaBOBOI'O PETYJIMPOBAHMS MEXKTYHAPOIHBIX SKOHOMMUYECKHUX OTHOIIEHUHN U JEHCTBYIOT OOJIblIe Ha
NPUHIUIE OMIaTepaibHONW JOrOBOPEHHOCTH Ha IOKTPUHAIBHOM YPOBHE).

OTtcyTcTBYyeT Takke OOIIeNpu3HaHHAas MOJENb TpaHCHAIIMOHAIBHOTO (enepanns3ma, Ha Oc-
HOBE KOTOPOTo Moria Obl (PyHKIIMOHHPOBATh CUCTEMA MEKIYHApOJHOr0 MpaBa ¢ JAEHCTBEHHOH cH-
CTEMON NPAaBOIPUMEHEHHMSI, 3aMEHSISI HE COBEPILIEHCTBO TEKYIIETO COCTOSIHMSI MEXIYHapOIHOTO
mpaBa, ocHoBaHHas Ha pesomouusx OOH (BbICTynaromme Kak HWHCTPYMEHTBI HOPHIMYECKOTO
odopMmIleHHs, HO HE KaK MPaBOyCTAHOBJIEHNE) KOHCYIbTATUBHOIO XapakTepa, Wi OMNATh Taku Ou-
JaTEPaIbHOIO JOTOBOPHOTO IPHUHIMIIA MPAaBOBOIO PETYINPOBAHMS, KOTOpas OMSTh TaKM HMMEET
OoJpllle CTATyC IOPUAMYECKOTO 3aKpEIICHHs JOTOBOPEHHOCTH, HEXKENIM IMPABOBOTO 3aKperIeHUs
B3alMOOTHOUIEHUH BCEX YYaCTHUKOB MHPOBOTO COOOIIECTBA, B paMKax OOBEKTUBHOM MPUPOJBI U
MIPaBOBOW CYIHOCTH 0€3 KOTOPOr0 CUCTEMHAas TapMOHMS M COIVIACOBAHHOCTh MHTEPECOB HE MOXKET
ObITh TOCTUTHYTA (MO0 Jr00as 3aMeHa MPaBOBOTO cojep)kaHus 0e3 0003Ha4eHUs IPABOBOM CYIIHO-
CTH CaMUX OOBEKTOB MHAMIHUPYIOIUX MPOLECCH B3aUMOJEHCTBHS — HE MOXKET OBITh 3aMEHEHa
(dbopManbHBIM I0pUANYECKUM odopmiieHneM 0e3 0003HaueHUsI caMOil MPaBOBOM MPOCTPAHCTBEHHO-
CTH, B KOTOPOM OHA 3aKJIF0YAETCs, CIeI0BATEIBHO, MOXKET OBITh PAaCTOPTHYTA B JIIOOOH MOMEHT).

Takum ob6pazom, hopMupyercss CUCTEMHBIH KOH(IUKT, BeaeacTBUE yero Hactymnaer «Kpu-
3MC» HapYUIEHMs] CUCTEMHOM cBs3U «lIpaBoBOro nmpuHIuna ¢ OPUINIECKUM aKTOM», KOTJ1a BTOPOE
HE BBITEKAET U3 MEPBOrO B CUITYy €ro OTCYTCTBUS. be3ycnoBHO, MpUHIUI BEPXOBEHCTBA MpaBa B Ta-
KOl IOCTaHOBKE HE BO3MOKEH, M HapyIIaeTCsl BHICIINN KOHCTUTYLMOHHBIA MPUHLIUI TPAaBOOOpPa30-
BaHUS U MPaBOYCTAHOBJIEHUS — OINPEAEISIOUINI CTaTyC «IIPaBOBOrO T'OCYIapCTBa», MPU KOTOPOM
cama IpaBoOBasi CUCTEMa OCHOBBIBAaeTCs M opmupyeTcs: Ha npuHIune «Cuibl mpaBay (He JA0MycKas
cootBeTcTBeHHO «IIpaBo Cuiib»).

B 37101 cBS3M, KPUTHYECKH BaXKHBIM U HEOOXOJUMBIM SIBIISiCTCS (PyHIaMEHTAIbHOE OCMBICIIE-
Hue (mepeocmeicienne) nonnmanus cytu (IIpaBoBoit cyntHocTr) KoHCTHTYITMOHATM3MA U BBIIETICHUE
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CHCTEMOO0Opa3yoIMX (KOHCTUTYLIMOHHBIX) MPHUHLIUIIOB MPaBOOOPA30BaHUs, IPU KOTOPOM, TOJIBKO H
BO3MOXKHO (hopmupoBanue camoit [IpaBoBoii [IpocTpancTBeHHOCTH, T/ie YK€ MOXKHO ONEpUpPOBaTh U
BBISBJISTH IIPABOBYIO CYITHOCTH BCEX OOBEKTOB COBOKYITHOT'O OOIIIECTBEHHOTO MPOIIECCa.

Hmenno 3mo 06cmoamensbcmeo a61:1emca 0cod0il C60lCHBEEHHOCHbIO KOHCIMUMYUUOHA-
JIU3MA, 6bICIMYRAMb 8 Kauecmee UHCIMUMYma YopMupoeanus npagoeozo NPoCMPAHCmMEa, Cu-
cmemooodpazoeanus npasa é niane nPagoodPaA30eaAHUs U NPAGOYCMAHOBIEHUA 8 OUCHUNIUHAD-
HOM mele 3aKOHOO0Amenbcmed, KAK CUCHEMbl 00Uie00A3amenbHbIX NPAGUTl, ONPeOeNAIOUUX
HOpMamueHoe nogedenHue 6cex 00beKmo8 COBOKYNHO20 00uiecmeeHHo20 npouyeccd, ¢ 0coooi
MEMPUKOU «KOHCMUMYUUOHHOCHUY, YCMAHABIUGAIOW el «(NPABOCYI0 KAYEeCHBEHHOCMb), A0eK-
6AMHOCMb U JIC2UMUMHOCHb 8CEX 00bEKM 08, NPOUECCO8 U AGINEHUIL 8 (hopmame yice NPABOBHIX
06veKkmoe (BblieTICHO MHOM — B.A.).

Takum 006pazoM, CTAHOBUTCS BO3MOXHBIM ONPENENISITh KOHCTUTYLIHOHHOCTh HE TOJBKO OT-
JEeNbHBIX (ParMEeHTOB JIEHCTBHS OOIIECTBA, HO M MPABOBYIO IIEJIOCTHOCTh CUCTEMHOM ()eHOMEHOIIO-
run «OO0mectBay u «l'ocymapcTBa» B €IUHOM KOHTEKCTE CYIIHOCTH IpaBa, HA OCHOBE KOTOPOTO
MO>KHO ONPEACTUTh 00s3aTEeIHCTBA 110 0OECIIEYCHNI0 KOHCTUTYIIMOHHBIX TApAaHTHH SKOHOMHYECKUX
Y COLIMAJIbHBIX U MPaB TPaK/IaH,

[Tpu TakoM MeTOI0JIOTHYECKOM ToaXx0e, CHCTeMHas IIEIOCTHOCTD BBICTYIAET Kak 0a30BbIii
npuHiun Konctutynnonanusma kak Ha stane CucremooOpa3oBanus I[IpaBa u mpaBoBOro 3akper-
JeHHUS TOCYJapCTBOOOpA30BaHMA, TaK M (YHKIIMOHAIBHOTO JIEHCTBHS MPABOBOTO PETYIUPOBAHHS
rocy/1apcTBa, ¢ obecredeHrneM equHO00pastsi MPaBOBOM CYITHOCTH BCEX COCTABJISIONIMX MOJICHCTEM
¥ MHCTUTYTOB TOCyaapcTBeHHOCTH. [Ipn 3TOM HE0OX0aMMO 0c000 OTMETUTH, YTO caM «(HopMyIsip
KOHCTUTYIIHOHHOCTH», KaK arperalliOHHbIA HHCTPYMEHT MPaBOBOW OLIEHKH U MOHUTOPUHTA, BBIBO-
IMTCS Ha OCHOBE MPABOBOM CYITHOCTH PacCMaTpUBAEMOT0 OOBEKTa B MPOIIECCe MPABOOOPA3OBAHHS
U MPaBOYCTAaHOBJIEHUS U MMEET MPUPOJY KOHIENTyanbHOU Aeuuuimu (popmupyromend npeamer
MIPaBOBOTO TOJIKA), TOT/Ia KaK MPUMEHEHHE 3TOro (GopMyIsipa B paMKaxX ONEepalliOHHOTO MPaBOBOTO
PETYJIHUPOBaHMSI OCHOBBIBAETCS Ha YK€ KOHKPETHOM pErjaMeHTe IOPUIUIECKOTO TOJIKOBAHUS B paM-
KaxX CHCTEMBI IPaBOIPUMEHEHHUSI.

[TpaBoCIIOCOOHOCTH OILIEHKH KOHCTHTYIIHOHHOCTH MPSIMBIM O0pa3oM 3aBHUCHT HACKOIBKO
MIOJTHOIIEHHO M TOCTIeIOBATENBHO pa3padoTaH BBINICYKa3aHHBIN (GOpMyIsip, Kak arperaT KOHCTHTY-
[IMOHHOT'O MOHUTOPUHTA, U BEPHEE MOHUTOPUHTA KOHCTUTYLIMOHHOCTH O0BEKTa PACCMOTPEHHUSL.

DTOT MPUHIIMI YPE3BBIYAWHO BAKEH Ha KKIOM OTpe3Ke MPaBOBOTO 3aKPETUICHHUS TOTO HIIH
WHOTO TPOIIECcca, CUCTEMBI B3aMMOOTHOIIIEHUH U CUCTEMBI B3aMMOJICHCTBHS, BBICTYMAIOIINX B Kaue-
CTBE MPABOBOTO O0BEKTA, TOCKOJIBKY JUISl TPABOBOTO 3aKPEIUICHUS TOCIEAYIONIMM HOPMOYCTaHOB-
JIEHUEM anpuopu TpedyeTcs «HopMysip MPaBOBOTO 3aKPEIICHH», KOTOPBI COOTBETCTBYET 0a30-
BBIM TPEOOBaHUAM yxke «(HopMyssipa KOHCTUTYLIMOHHOCTHY. T.€. caMH MPOIECCHl HOPMOTBOPUYECTBA
Y 3aKOHOTBOPYECTBA JOJKHBI OBITh KOHCTUTYIIHOHHBIMH.

WHaue BBIpa)kasich, €CIIM 3aKOHOJATEILCTBO HE COOTBETCTBYET (POPMYIISIPY KOHCTHTYIIHOH-
HOCTH, TO KOHCTUTYLIMOHHOCTh OyZIeT HapyllieHa yXKe B MPOIECce MPAaBOIMPUMEHEHHS U MIPaBOpery-
JSAAN KaK Heu30exHoe creacTBre ¢ nopoxaeHueM Cuctemuoro Kondummkra. Ota [Ipobdrema ocobo
MPOSIBIISIETCS. B «II€PEXOIHBIX MpoLieccaxy, I1e Tpedyercs: odecrneueHre CHHXPOHHOCTH CTPYKTYPHBIX
pedopM B dopMaTe CUCTEMHON IETOCTHOCTH MPaBoOOpa3oBaHUs, HAPYIIICHHE KOTOPOTO Oe3anbTep-
HATHBHO CO3/JIA€T CUTYAIUIO «aMOpP(HON KOHCTUTYIIMOHHOCTHY UITH «KOHCTUTYLIMOHHOTO JTyaTru3Ma,
MIPY KOTOPOM KakK caM (OpMYJIIsip KOHCTUTYIITHOHHOCTH, TaK U OPTaH KOHCTUTYITHOHHO-TIPABOBOTO Pe-
rymupoBanus (KOHCTUTYIIMOHHBIN Cy/1) HE UMEIOT MECTO OBITh.

Jlexiapanusi OTMEHBI IPaBOBOM MOHOTIOJHMH TOCYJapCTBEHHON COOCTBEHHOCTH Ha CPEICTBA
MIPOM3BOJICTBA U MPUHATHS €r0 3aKOHOAATEIHHBIM OPTaHOM MEPEeXOJHOTO MEpHUoaa HE3aBUCUMOTO
rocyJapcTBa — He O3HAYaeT, YTO ATHM aKTOM YCTAaHOBJICHBI W BHEIPEHBI MHCTHTYTHI YaCTHOM Cc00-
CTBEHHOCTH, CBOOOJIbI BHIOOpA M MPEANPUHUMATEIHCTBA, COIMAILHOTO CTPAXOBAHUS, MEXaHU3MBI
(YHKIIMOHUPOBAHUS CBOOOTHOTO PHIHKA U T.J.
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Texuuueckoe nepenmenoBanue ['oc6anka Ha LleHTpoOaHK, ¢ MPUHATHEM TEKCTa 3aKOHA O
Llentpobanke 1 GAHKOBCKOM JESATEIHLHOCTH, HE 03HAYAJIO JCUHCTAIUIALUIO COIUATTUCTHYECKONH MO-
JIeNIY MJIaHOBOM AKOHOMHUKH M MHCTAJUISLUIO MHCTUTYTAa CTOMMOCTHOTO BOCIIPOU3BO/ICTBA B YCIIOBH-
X KaluTajJu3Ma C COOTBETCTBYIOUIMM CHCTEMOOOPa30BaHMEM JECHEKHOTO OOpaIleHUs W HaIHo-
HaJIbHOW BaJIOThI, KaK CUCTEMHOT0 arperata HJICHTU(UKAIIMK HE3aBUCHMOI'0 TOCyIapcTBa U rocy-
JTapCTBEHHOUW 0€30MacHOCTH.

B ycnoBusix «aMopdHON KOHCTUTYILIMOHHOCTH M HEOJIHO3HAYHON (BepHEEe MHOTO3HAUYHOMN)
IIPaBOBOM CyIIHOCTW» Aoiroe Bpems B cTpaHax CHI' win naxke Ha ncropudeckoM MpuMepe CTaHOB-
nenus crpad ColpyxecTBa MPUCYTCTBOBAJ «IIPaBOBOM ayanu3sm». M 3T0 0OBEKTUBHBINA IMpoliecc
(maxe, HaBepHOE, HEM30EIKHBII), TAKKE, KAK U OOBEKTHBHBIM SIBJIICTCS 0€3aIbTePHATUBHOCTD OCTa-
BaThCsl B 9TOM COCTOSIHMM J10JIT0. JIo cuX mop B 3aKOHOJATENbHBIX akTax cTpad CHI mpucyTtcTBytoT
«UUPKYJIAPBl COBETCKOTO IPaBay»

[Tpu sToM Cucremuslii KoHGIUKT OTCYTCTBUS MPABOBOTO TOJIKA, M €r0 IMYJISIHS TeXHHYe-
CKUM I'0JIOCOBaHUEM NapJaMEHTOM «YTBEPIK/IEHUE TEKCTa 3aKOHA», a HE MPABOBOM CYIIIHOCTH U UH-
CTUTYIIHOHAJIbHOTO KOHTEHTa MPaBOOOPAa30BaHUS, KOTOPHIN 3aKOH JOKEH HECTH B cebe, a 3aKOHO-
JaTejbHasl BJIACThb UMETh COCTOSTEIbHOCTD IOJHOTIO IIPABOBOI'O OCMBICIEHMS, HMEET MECTO B TOM
WJIM UHOM YPOBHE BO BCEX CTPAaHAX «IIEPEXOIHOTO MEPUOAAY.

be3ycioBHO, KOHCTUTYIHOHHBIN (hopMyisip kak CHUCTeMHas 1IeTOCTHOCTh IPAaBOBOTO PETYy-
JUPOBAHUS TOCYAAPCTBA, MPEXKIE BCEr0, OTHOCUTCS U JOJIKEH OJTHO3HAYHO U MOJHOIEHHO PaCKPhI-
BaTh IPABOBYIO CYLIHOCTb CIEAYIOIIUX «KOHCMUmyyuoHusix (BelaeneHo MHoi — B.A.) no omnpene-
JICHUIO U YMOJYAaHUIO» CHCTEMOOOpa3yIoUMX 00bEKTOB rocynapcrsoodOpazoBanus: [lonutuueckas
cucrema: DKoHoMuueckas cuctema: ColuanbHO-00pa3oBaTeIbHasI-KyJIbTYpOJOTHYECcKasi CUCTEMA:
JIyXxOBHO — DTHOT€HETHYECKas cucTeMa HallMOHAIbHOW UACHTUYHOCTH

O4eBUIHO, YTO KaX/IbII U3 3TUX AJIEMEHTOB MOXKET U JaXke JAOJDKEH UMETh cBolo «KoHcTu-
TYLIMIO IO CBOEMY MPEAMETY», TaKKe KaKk M HEBO3MOXXKHOCTh HUX PACCMOTPEHHS B aBTOHOMHOM
MJIaHe, BHE CUCTeMHOM 1iesnoctHocTH Oomer Konctutymuu, npeacTrasisioneid KOHCTPYKTHB Yeno-
Beka, Hanmu, OGmectBa u ['ocynapcTBa B paMkax eInHOTO mpaBoBoro OOBEKTa, MO Ha3BaHUEM
lNocynapctBo (ApmsHckoe, Poccuiickoe, YkpauHckoe...) co3aaBas cyOCTaHITHAIbHYIO TKaHb [Ipa-
BoCcyOBekTHOCTH ke B Cucteme MexxayHaponanoro [Ipasa

[Tpu Bcell 04EBUIHOCTU TOTO, YTO Ha BONpPOC «B0O3MOXKHO JIH, 4TOOBI MPOLECC MOCTPOCHUS
KOHCTUTYIIMOHAIBHOIN NMPaBOBOM cUCTEMBI peain3zoBaiics 6e3 pyHIaMeHTaIbHON OJHO3HAYHOM ap-
XUTEKTYPHI TTpaBo0Opa3oBaHus?», NOHKHO clieoBaTh Oe3ycinoBHoe «Her», TeM He MeHee, TeopeTH-
YECKUM MOTEHIIMAJ IPABOBEJICHUS HE PACIOIAraeT CErogHsl METOA0JOTMUECKUM UHCTPYMEHTApHUEM,
MO3BOJISIIOIINM MPEACTABUTh YHUBEPCATBbHBIA CUCTEMOTEXHUYECKUN CTaHAApT MPaKTUYECKOIro Ipo-
€KTUPOBAHUS CUCTEM IpaBa Ha MPUHIMMNAX KOHCTUTYIIMOHAIN3MA, C ONTUMAJIbHOW CUCTEMON KOH-
CTUTYLIMOHHO-TIPAaBOBOT'O PETYJIUPOBAHUS.

B 3T10i1 cBsI3U, gaxe y)Ke B YCIOBUSAX JEHCTBYIOIMX KOHCTUTYLIMOHHO-TIPABOBBIX PErYIHPO-
BaHUI BOIIPOCHI CUCTEMHOMN LIEIOCTHOCTU Y BHYTPUCUCTEMHON KOHIJIOMEPALMH MOJIUTIKOHOMUYE-
CKOTO KOHCTUTYLIMOHHOTO 0a3uca He TOJIbKO aKTyallbHbI, HO M OCTAIOTCS OTKPBITHIMU.

B uactHOCTH, KIItOUEBBIM BOIIpOcoM sBisieTcsa: YTo Takoe «KOHCTUTYLIMOHHOCTH 3KOHOMMU-
YeCKOM CHCTEMBI rocyJapcTBa»? KakoB AHAla30H €ro MpaBoOBOro JEUCTBUS U MEXaHU3Ma KOHCTHUTY-
[IMOHHO-TIPABOBOTO perynupoBanus? Takke, Kak U B KAKOM MPOSIBJICHUHA MOXHO Ha0JI0/1aTh U KOH-
CTaTUPOBAaTh «HEKOHCTUTYIMOHHOCTh WJIM HApYyLIEHUS KOHCTUTYLMOHHOCTH» CaMOM 3KOHOMUYeE-
CKOM CHUCTEMBbI WJIA OTAENbHBIX 3KOHOMUUYECKHX SBJIIEHUM OT MAKpO /10 MUKPOYPOBHs?

OTOT acHeKT HECOBEPIICHCTBA MPABOBEACHUS MEPEBOAUT MPOOIEMYy B TEXHUUYECKYIO ILIOC-
KOCTb IPHUHSTHUSL TOCYJapCTBEHHBIX PEIICHHH, KOTOPbIE 3aTParuBalOT SKOHOMUUYECKHE U COLUAIb-
HbI€ NpaBa, rapanTupoBaHHble B Konctutyuuu. [Ipu 3Tom, KOHEUHO ke, BEAYIIYIO POJib UTPAET BbI-
60p B KauecTBe 0A30BOM METOOJIOIMHU MPABO 0OpPa30BaHUs — JIOTHUECKYIO TUomaaky [lo3utuBHOrO
[IpaBa. B 3ToM citydae, BbIsIBIIEHHE MPAaBOBOM CYITHOCTH U KPUTEPUEB KOHCTUTYLIMOHHOCTH CBOJISAT-
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Csl K aHAJIM3Y B3aMMHOTO BJIMSHUS NPABOBBIX M SKOHOMHYECKUX (PAKTOPOB, B KOHTEKCTE MpoOiIeM
npuMeHeHuss KoHCTUTYMu co CTpYKTYpoil U GyHKIIMOHUPOBAHUEM 3KOHOMHUKHU. B 3TOM KOHTEKcTe
(hopMUPYIOTCS TaK HA3bIBAEMbIC HAYYHO-TIPAKTHYECKHUE MUCIUTUIMHBI WM HAMPABICHHUS HA CTHIKE
SKOHOMUKHM M KOHCTUTYLIMOHAIIM3MA, KOTOPbIE SMYIUPYIOT CUCTEMHYIO LEJIOCTHOCTh KOHCTUTYI -
OHHOTO TIPABOIPOEKTUPOBAHUS PEIICHHEM MPOOJIEM TOCYJAapCTBEHHOTO PETYIMPOBAHUS SKOHOMHU-
KH, UCXO/ISl HE TOJIBKO U3 SKOHOMHUYECKOH 11eJ1ecCO00pa3HOCTH, HO U U3 pealnii yxe 1o (akry cyiie-
CTBYIOIIEN KOHCTUTYLIMOHHOM CTPYKTYpPbI TOCY1apCTBa.

[loka3aTenbHbIM MPUMEPOM ITOrO SIBISETCS KOHCTUTYLMOHHAs SKOHOMHUKA KaK HAy4dHOE
HaIpaBJICHUE, U3YYalollee IPUHILIUIIBI ONITUMAIBHOIO COUYETAaHUSI SKOHOMUYECKOM 11e51eCO00pa3Ho-
CTH C JOCTUTHYTBHIM YPOBHEM KOHCTUTYLIMOHHOI'O Pa3BUTHS, OTPAKEHHBIM B HOPMaX KOHCTUTYI[H-
OHHOTI'O IIpaBa, PErJIaMEHTUPYIOIUX SKOHOMUYECKYIO U MOJUTHUUYECKYIO JIEATENBHOCTh B TOCyJap-
cree [1, c. 3].

LlenTpansHol (QyHAaMEHTAIBHON 3a/1aueil SBISETCS BBIABICHHE MPABOBOM CYITHOCTH KO-
HOMUKH, KaK TaKOBOH, Ha OCHOBE YE€ro JOJIKHO OIPEAENATHCS MPAaBOIIOCTPOCHUE UEpapXuu BIO-
KEHHOCTH NPABOBBIX OOBEKTOB, PEATU3YIOIIMX CMbBICIOBYIO BBIBOJUMOCTH IIPABOBOM CYIIIHOCTH U3
KOPHEBOI'O CYITHOCTHOI'O KOHTEHTa, KOUM BhICTynaeT YesoBeK, KaK MePBUYHBIN KOHCTUTYLIMOHHBIN
OOBEKT MPABOBOTO 3aKPEILICHUSI.

B Takoii noctaHoBke KOHCTUTYIIMOHAIM3M BBICTYNAET KAaK MEXaHM3M KOHCTUTYHPOBAHMS
HOpPMOOOpa30BaHUsl B PAMKaXx 3TOH Mepapxuu ¢ odecniedyeHreM IPaBOBOii CXOAUMOCTH OT JIIO-
00ro KopHeBoro (BbiaeieHO MHON — B.A.). B 4acTHOCTH, Tako#l MOCTaHOBKE, YK€ B KOHTEKCTE BBI-
SIBJIEHUSI TTPABOBOM CyIIHOCTH YeloBeka, kak cieactBue uHeruryra IIpasa na XKusup, B paMkax Ko-
TOpOro 0003HaYaeTcss KOHCTUTYIIMOHHOE (YHKIIMOHAIBHOE MpEeAHa3HaueHuEe DKOHOMUKH, KaK CH-
CTeMBI ku3HeoOecnieueHus: YenoBeka B opMare 0OIMIECTBEHHOTO ObITHS. B 3TOM 1iaHe, KOHCTHUTY-
LHUOHHAs MPUPOJIa U CYLIHOCTh TAKOM KIIFOYEBOM KAaTErOpUU KaK «CUACThE YEJIOBEKA» UCXOAMUT U3
¢unocopuu mpaBa M TOJBKO MOCPEICTBOM OHTOJOTHYECKOTO WHCTPYMEHTApHUsl CYIIHOCTH IpaBa
MO>HO BBIBECTH MPABOBOW KOHCTPYKTHB, HA OCHOBE KOTOPOT'O MOKHO HAa4aTh MOCTPOCHUE KOHCTH-
TYLIMOHHO-3KOHOMHYECKOI0 00€CIIeUeHNUs «IIpaBa Ha CYACThE» KaK HbIHE KUBYILUX, TaK U OyAyIIHX
MOKOJIEHUI» B paMKax MpaBOBOTO rocyaapctsa [2, c. 92-106]. KoneuHo ke, MHCTpyMEHTaIbHAs CO-
CTOATEIBHOCTh MEPEBOJIA MOHATHS «CUACThE» Ha A3bIK KOHKPETHBIX MPAaBOBBIX KaTErOpUH, MO3BO-
JSIONUX KOHTPOJIHPOBATh MPUMEHEHUE TOCYAApCTBOM CBOEH ke KOHCTUTYIIMH, O00YCIaBIHMBAeT
dbopmupoBanne «hopmysisipa KOHCTUTYIIHOHHOCTH». HOo mpu 3TOM, HEOOXOIMMO OTIEIBHO OTMeE-
TUTb, YTO CaM MPEIMET MIPABOBOTO 3aKPEIUICHHUS UMEET IKOHOMUYECKYIO TPUPOY U MEXAHHUKY OIHU-
CaHMs «CHACThs» U «IKOHOMHYECKAss MOJEIb CUACThs» JOKHO KaK MEPBUYHOE YCIOBHE OBITH B
HaJIM4YUU. JTO CO3BYUHO C TeM, kak KaHT B cBoeil pabore «KpuTuka yucToro pazyma» CTaBUT BO-
IIPOC O TOM, YTO MNOHSTHE «CUACThE» JIOJDKHO HAWTHU IOPUIMYECKOE OINpeAeNIEHHUE C TeM, YTOOBI
«IpaBO Ha cyacThe» OBLIO PacCMOTPEHO Kak quid juris (Bompoc o mpase), a He ¢ MO3MUIUN «BCeoO-
el CHUCXOAUTENBHOCTIY [3, ¢. 92]. KoHeuHo ke 3To moapa3yMeBaeT, YTO MPaBOBOE 3aKPETICHHUE
Oyaronony4uss U OJarornoyqHoro CyIecTBoBaHUs 0e3 0003HaYeHHs S3KOHOMUYECKOH CUCTEMBI He-
BO3MOXHO. TekcToBas Jekiapalus rnpaBa MUPHOTO U 0JaronojJy4yHoOro CyIecTBOBaHUS BCeX JOei
MO/ ATHJION €IMHOW KOHCTUTYIHHU, 0€3 MHCTAIUISIIINN BCEX COMPSHKEHHBIX HHCTUTYTOB SKOHOMHUKHU
Omaromnonyuusi (cBoOOJa MpEANPUHUMATEIBCTBA, pa3JeieHus Tpyaa, OoraTrcTBa W J00aBICHHON
CTOMMOCTH, CBOOOJIbI ()YHKITMOHUPOBAHHS PHIHKA, YACTHOW COOCTBEHHOCTH, KOHKYPEHIIUU U T.1.)
HE MOKET paccMaTpUBaThCs Kak peajbHoe o0ecreueHne KOHCTUTYIIMOHHBIX MPaB.

Takxe HE0OXO0AMMO OTMETUTH, UTO MPUHIIUI KOHCTPYUPOBAHUS KOHCTUTYIITMOHHON CHCTEMBI
MpaBa, KaKk MaKCUMaJIbHO CTa0MJIbHON MPaBOBOM CyOCTaHIIMH, KaK 3TO omnpenenser KaHT, cocTout B
TOM, YTO UCTOPHsI OyIyIIEro CO3UAAETCs CEroAHs, U He Ha 0a3e JOCTUTHYTOrO OMbITa IJIauyeBHBIX
WM TIOJIOKUTENbHBIX PE3y/IbTaTOB MPEAIIECTBYIONIEH AeSITETbHOCTH, a Ha 0a3e HEKOero KOHCTHUTY-
IIUOHHOTO Hjeaia (KOTOPhI MOXKET BOCIIPUHMUMATHLCS aKCHOMAaTHYHO, @ Priori, BBUAY ero Geccriop-
HoctH) [3, c. 319]. DTO MOXKHO CUMTaTh, KAK OCHOBHOM MOCTYyJaT «KOHCTUTYLIHOHHOTO (hOpMyIis-
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pay», UCKJIIOYAIOIIETO MPAaBOBYIO BOJIATHILHOCTh KOHCTUTYIIMOHAIBHOM CHCTEMBI B IICJIOM, C 00ec-
IIEYCHUEM HEe3bIOJIEMOCTH 0a30BBIX I[EHHOCTCH M MPUHIIMIIOB OBITHS OOIIECTBA M IPABOBOIO I'OCY-
JapCTBa, TAKXKE KaK 00513aTeIbHOCTh TIIYOOKOW MPOAYMaHHOCTH CAaMOW MOJIETH TOCYIapCTBEHHOCTH
(cTaryc KaHTOBCKOW OECCIIOPHOCTH) M €ro 0a3nca, TaKUM 00pa3oM, YTOObl JUHAMUKA W3MCHCHHUI
OTHOCHJIACh TOJIBKO T€MIIaM COILIMaIbHO-?KOHOMHYECKOIO0 Pa3BUTHS, HO HE CTPYKTYPHBIX HU3MEHE-
HUH OCHOB TOCYJJapCTBEHHOCTH, COOCTBEHHO TOBOPSI, M 0003HAYAIONIUX CaMy KOHCTUTYIIMOHHOCTh U
KOHCTUTYIIMOHAJIH3M.

KoHeuHo, KaK MpaBHJIO BO MHOTMX KOHCTUTYIIMSX B IIpeamMOyJjie U B TE€JIE OCHOBHOI'O TEKCTa
ob6o3nauvaercs [IpakTuueckoe KOHCTUTYITMOHHO-TIPABOBOE OIPECICHUE «CYacThe» (MM «0Jiaromo-
JTy4ue W MPOIBETAHKE) B TOM MJIU MHOM (popmare BBICTYMAIOT B KadecTBE (HHUI0COPCKOrO OCHOBA-
HUSI KOHCTUTYIIHOHHOM SKOHOMUKHU [4].

[Tpu >ToM Ha mpumepe bpyHest u byraHa «cuacTbe CBOMX TpaxaaH» 0003HAa4YaeTcs TIIaBHOM
KOHCTHUTYIITMOHHO-TIPABOBOM IIEHHOCTHIO TOCYAAapCTBA, C TOIMBITKAMH TEOpETHYECKON (opmanmn3a-
MU ¥ UMITJIEMEHTAIUA SKOHOMUYECKOTO MEXaHHU3Ma peaTu3alii KOHCTUTYIIMOHHOTO MpaBa.

besycnoBHo, npoekTupoBanue U GyHKUHOHHpOBaHUE CHUCTEMBI IPABOBOTO PETYIHPOBAHUS
YKOHOMHYECKON CHUCTEMBI TOCyAapcTBa 0e3 BhIMIeyKazaHHOTO «KOHCTUTYIHOHHOTO (HOpMYyIIIpay
3aKOHOMEPHO HE CMOXET 00€CleYUTh KOHCTUTYLUHOHHYIO HEM3MEHHOCTb OCHOBHBIX HPUHIIUIIOB
SKOHOMHYECKOTO IPaBooOpazoBaHus, U OyneT OOpedYeH Ha DBOJIOIMOHHBIA IMPOIECC COBEPIICH-
CTBOBaHHUS 3aKOHOAATEIIbHOW OCHOBBI SKOHOMHUYECKOTO IpaBa METOIOM ITPOOBI M OITHOOK (KOTOphIE
MOCTOSIHHO HY>KHO HCTIPABIIATh). B KauecTBe MpakTHUUeCKOro mpuMepa MOXKHO MPUBECTH UCTOPUYE-
CKU ONBIT CTAHOBJICHUS U (DYHKIIMOHUPOBAHUS HAIOTOBOM cUCTeMBbI B paMkax «DunancoBoit Kon-
CTUTYLIUHY, OTJEIbHBIM KOMIIOHEHTOM KOTOPOTO SIBJISIETCA HAJOTOBBIM KOJIEKC U BECh SBOJIOLMOH-
HBIN TMpOIeCC MePMaHEHTHOTO HOPMOTBOPYECTBA M MPHUHATHS 3aKOHOB B HAJIOTOBOM cdepe, B pe-
3yJIbTaTE YETO HAJIOTOBAsi CUCTEMAa HaXOAMUTCS B MOCTOSIHHOM cTpecce (XOTs BCE€ MHUIIMATHBBI U3HA-
YallbHO HAMpPaBJICHbI HA YIYYIICHUs).

[Ipu >TOM HEOOXOAMMO OTMETUTH, YTO HAJIOTOBBIA KOJEKC HE MOKET pacCMaTpPUBATHCS Kak
TEXHUYECKU HOPMATUBHBIM aKT, OH BBICTYNAeT KaK KOHCTUTYLHMOHHBIH OOBEKT, MpaBOBas CYII-
HOCTh KOTOPOTO BBIBOJHUTCS M3 uepapxun OcHoBHOU 3akoH\KoHCTUTYIHMS — DKOHOMUYecKass KoH-
ctutynus — @unancosas Koncrurynus — Hanorossiit Kogekc.

Paccmorpenune HanmoroBoro Kojekca u ero 3akoHOJaTeNbHOE 3aKperyieHue 0e3 BBISBICHUS
MIPABOBOM CYIIHOCTH TaKMX 0OBEKTOB SKOHOMHUYECKOM MpeIMETHON 00JIacTH, KaK HaJoT, HAJIOT000-
JIO’)KEHHE, OI0JKET M BCEX COMPSKEHHBIX (QYHKIIMOHAJIOB YKOHOMHYECKOM CUCTEMBI, B PEKHUME CH-
TYallMOHHOTO ¥ KOHBIOHKTYPHOTO HAMOJIHEHHs Oro/KeTa — 0€3yCIOBHO HE MMEeT KOHCTHUTYIIMOH-
HOM MeTpHKH, OeJiee TOTO He MOXKET peliaTh 3a7a4i Ha CHCTEMHOM YPOBHE.

«KOoHCTUTYIIMOHHASI 5KOHOMHKa» HE CTAaBHUT repe]; co0oi Takod (yHAaMEeHTaIbHOW 3a1aun
U TIPeJCTaBIAET CO0O0M MeXKOTpacieBble 3HAHUS O TOM, B KaKOW Mepe KOHCTUTYIIMOHHBIE HOPMBI U
MIPUHITUIIBI BIUSAIOT HA MPUHITHE TTOJUTUYECKUMH OpraHaMy TOCy/IapCTBa BAXHEHIITNX IKOHOMHYE-
CKUX pelIeHUi, 00JeKaeMbIX B (JOPMY HOPMATHUBHBIX aKTOB.

KoneuHno ke, mpenMeToM aHaJin3a TaKWX PEIICHUN MOTYT CIY>KUTh 3aKOHBI O OIOJKETE, 3a-
KOHBI 0 HaJlorax u cOopax, 0 crmocodax MPeooNIeHUsI IKOHOMUYECKOTO KPHU3UCa U T. 1., IPU ITOM
KoHCTUTYITHOHHYIO D5KOHOMHKY TaKXe€ MOKHO pacCcMaTpHBaTh KaK MHUIIMATHBHOTO arperara MeX-
JTUCIUILUTMHAPHOTO XapaKTepa, HAMpaBJICHHOTO Ha PACKPBITUS PETYIATUBHOTO MOTEHIMANa Haubo-
niee 0000IIEHHBIX M COIMATBFHO 3HAYUMBIX KOHCTUTYITMOHHBIX TTOJIOKEHUN B c(pepe SKOHOMUKH.

He cnyuaiiHo, B kauecTBe NpUOPUTETHOM 3aJaul KOHCTUTYILIMOHHOW KOHOMUKHU B Poccumn
onpenensercs — «DPumocoPpcko-mpaBOBOE OCMBICIICHHE KaTETOPUH «IIPABOBOE TOCYAAPCTBOY» C yUe-
TOM BBITIONTHSAEMBIX MYOJIMYHOM BIACThIO (PYHKIIMN B SKOHOMHUYECKOU cdepe, U3MEHEHHE CoAepkKa-
HUS U CTIOCOO0B TOCYJapPCTBEHHOTO PETYIMPOBAHUS SKOHOMUUYECKHX OTHOIIEHUW B YCIOBHSIX KO-
HOMHUYECKOH ((uHaHCcOBOMN) rmobanu3zanun» [5]. Takke, kak U ocMbIciieHue nojoxeHus [IpeamOy-

174



IIPABOBOE I'OCY/IAPCTBO: meopusa u npakmuka

ne1 Koncturyiuu PO 00 «o0co3HaHWM MHOTOHAIMOHAIBLHBIM HapojoM Poccuu ce0st 9acThio MUPO-
BOT'0 COOOIIECTBA» B SKOHOMHUYECKOM U IOPUIUUYECKOM CMBICIIE.

B TeoperndeckoM T1utaHe BbIIEIseTCs cHOpMyTUpOBaHHBIM bbhrokeHEHOM 0a30BBIA TE3UC
KOHCTUTYLITUOHHOM 3KOHOMHUKH O TOM, YTO OTCYTCTBHME MHTEIUIEKTYaJIbHOT'O MPEBOCXOJACTBA IOCY-
JapCcTBa HaJ CBOMMH I'PaKJaHAMU B BOIIPOCAX IKOHOMHUYECKOM >KM3HU CTPaHbl JOJDKEH 3auHTEpe-
COBAaTh MHCTUTYTHI TPAXKJIAHCKOTO OOIIecTBa B OTHOIIEHUHU MCIONb30BaHusl KoHcTuTyuu npu 3a-
LIUTE DKOHOMUYECKUX U COLMAIBHBIX IIPaB IPAXKIAH, & TAK)KE aKTUBU3UPOBATH I'PAXKIAAHCKYIO I10-
3UIMIO CaMOro HaceseHus [6].

OpHako BO MHOTOM Bce OOYCJIOBJICHO HAJMYMEM Y TOCYAapCTBa COLMAIbHON (DYyHKLIMH, HA
OCHOBE KOTOPOI'O OINpEAEIseTCs COlUalbHas JeTepMUHAIUS M perjamMeHTanus (pruHaHCOBOW mes-
TEJIbHOCTH, BCJIEJCTBHE OCHOBHOTO IMPABOBOTO PETYIMPOBAHUS OOLIECTBEHHBIX OTHOLICHUN. B cBs-
3M C 3TUM IPABOPETYIUPOBAHUE PACIIPEIACICHUS U UCIOJIb30BAaHUS LIEHTPAIN30BAHHBIX JICHEKHBIX
(bOoHI0B rocyaapcTBa 1 MyHHIMIIATBHBIX 00pa3oBaHuii 0azupyercs Ha HOpMbl KoHcTuTymu, 3 Ko-
TOPBIX BBITEKAET HEOOXOAMMOCTh HaJJIeXkallero (hUHaHCOBOrO OOECIeueHUs] COOTBETCTBYIOIIUX
MOJIHOMOYUH yOonu4HOM BiacTu. IIpu 3TOM, MexaHHKa TaKOro KOHCTUTYLIMOHHO-TIPABOBOT'O pery-
JMpOBaHUs, Kak mpaBuio ocyuectsisiercs Koncrurynmonueivu CyaMu ¥ B 3aBUCUMOCTH OT KO-
HOMHYECKOH MOJETH TOCyIapCTBEHHOTO OOYCTPOICTBA, OMpPENeNseTcs MakeT MOJTHOMOYHNA U pe-
TJIAaMEHT JCWCTBUI OpPraHOB MYOJIMYHOW BIACTH MPU MPUHSATHH HOPMATHBHBIX IMPAaBOBBIX aKTOB H,
MPeX/Ie BCEro OIO/KETa, yCTAHABIMBAIOMIMX MEXAHW3M U PEXKUM (UHAHCUPOBAHHS ITyOIMIHO-
MIPABOBBIX 0053aTENBCTB, BHITEKAIOMIMX W3 HEOOXOJMMOCTH peajlu3aluu OO0IIerocyaapCTBEHHBIX
rapaHTuil mpaB U cB00OOI, 3aKPEIUICHHBIX HEMOCPEACTBCHHO KOHCTHTYIIHCH.

Tekymas npakTUKa KOHCTUTYLHMOHHOM SKOHOMHKH B OCHOBHOM aKLEHTHUPYET CIEAYIOIIHE
3a/1a4u ¥ poOIeMHBIE OJIOKH:

- OMpeJiesieHre TOTo, YTO €CTh «o0Iee 61aro» Kak YKOHOMUYECKAs 11eIb COBPEMEHHOIO IOC-
ynapcTBa. CyIIHOCTh M Ha3HAUYE€HUE TOCYJapCTBEHHOI'O CEKTOpa 3KOHOMHUKU M TOCYAApCTBEHHBIX
¢unancoB. Kakue 1ienu 1 3aauu JT0JKHBI pPEaTM30BBIBATHCS FOCYIApPCTBOM, ONMUPAACh HAa JaHHBINA
CEKTOP 3KOHOMHMKHU;

- BBISIBJICHHE CHUCTEMbl KOHCTUTYLIMOHHBIX IIPUHIMIIOB, UCIOJIb3YEMBIX Ul IPABOBOTO PErY-
JIUPOBaHUSl SKOHOMUYECKUX OTHOIIECHUH, a TaKXKe TeX MPEACTaBICHUN 0 HUX, KOTOpbIe cHOpMHUPO-
BAJIMCh B MPABONIPUMEHUTEIBHOMN MPAKTUKE B BUJIE MMPABOBBIX MO3UIUI BBICIIUX CYJIOB;

- U3y4Y€HHE MPoOJIeM UMYIIECTBEHHON OTBETCTBEHHOCTH rOCYAApCTBa Mepes MpeapruHIMa-
TEeJSIMHU 32 IPUHUMAEMble YIPaBICHYECKHE PelIeHHs! (OTBETCTBEHHOCTh PETUCTPUPYIOIIUX OPTraHOB,
OpraHoOB, PETYIUPYIOUINX (PUHAHCOBBIE PHIHKHU, U T.1.);

- TIpeZieNibl BO3MEILEHHs] TOCYIapCTBOM MOTEPh COOCTBEHHMKOB MpPU MPUHYIUTEIBHOM OT-
Yy)KJI€HUN UMYLIECTBA JUIsl TOCYIapCTBEHHBIX HYK/Jl 1 KOHCTUTYLIMOHHO-TIPABOBAasl OLICHKA TOTO, Ka-
KM€ U3 HUX JIEHCTBUTENBHO SBJISIIOTCS TOCYJapCTBEHHBIMY;

- MIOCTPOCHUE TEOPETUUYECKOMN (MIeaTbHON) KOHCTPYKIIMOHHO-TIPABOBOM MOJIEIN B3aUMOOT-
HOILIECHUH MyOJIMYHOM BracTu U OuzHeca. PerieHue npu 3TOM TakuX MPAKTUYECKUX BOIIPOCOB, Kak
SKOHOMHYECKOe 00OCHOBAaHME HAJIOr0OB, HOPMAaTUBHOE COJIep)KaHKe NMPUHIUIIA JOOPOCOBECTHOCTH B
cdepe TpakAaHCKOTO MpaBa U B chepe HanoroodsoxxeHus. [IpumeneHne MeToJ0B KOHCTUTYLIMOH-
HOM 5KOHOMUKHU JJIs1 OTIpeIeIeHHs] TPaHMIL JOITYCTUMOM (3aKOHHON) HAJIOTOBOM ONTHUMH3AIII.

Kak BHHO, U3 BBIIIEYKa3aHHOI'O, OCHOBHOM aKIIEHT CTABUTCS Ha IEPEOCMBICIEHUE, OCO3HA-
HUE, TOCTPOEHNE HEJOCTAIOUINX 3JIEMEHTOB 3KOHOMHUYECKOT'0 U MPAaBOBOTO PEryIUpOBaHuUs, (HaKTy-
pa KoToporo OoJiblile UMEET XapaKkTep JOpadOTKU U KOMIUIEKCAa MEPONPUSATHIA, HeXean Gopmar Me-
TO/I0JIOTMYECKOI0 apceHajla Ha OCHOBE (pyHJIaMEHTAJIIbHOM M CHCTEMHOW HAay4HOW MpopaboTaHHO-
CTH IIPABOBOM CYIIHOCTH KOHCTUTYLIMOHHO-IIPABOBOTI'O PEryJIUPOBAHUS.

Tak, nampumep, 3amada «llocTpoeHus TeopeTHueckon (MaeanbHOW) KOHCTPYKIIMOHHO-
MIPaBOBOW MOJENH B3aMMOOTHOLIEHUH MyOJIMYHOW BJIACTH M OM3HECa» MOXKET MPOA0IDKAThCA U
HaXOJUTHCSI B COCTOSIHUM BEYHOW MPOPaOOTKH, MMOCKOJIbKY TEOPETHYECKHI YHUBEPCYM, KaK Mpe-
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MET KOHCTUTYIIHOHHO-IIPABOBOTO 3aKpEIICHUs, HE SIBIISIETCA KIIIOUEBOIl 3a7aueil, Ha OCHOBE KOTO-
POro MOKHO OBLIO OBI BBIBECTH KOHCTHTYIIMOHHBIN (OPMYIISIpP SKOHOMHUYECKUX U COLMAIBHBIX TIPaB
rpaxaaH, TaKKe Kak U MeXaHu3M 00ecredeHHs] KOHCTUTYLIMOHHBIX TapaHTHii, O CBOEH IPaBOBOI
CyTH 0003HAYaIOII1e HHCTUTYT 0053aTeNIbCTBA FOCYIapCTBa MEPE/l CBOUMU T'PakKJaHaMHU.

[Tpu »TOoM Oe3 oOecrneueHuss KOHCTPYKTHBA MPAaBOCOOOpPa3Usi BCEX COCTABIAIOMIMX U (a3
paBooOpazoBaHus, ¢ 0003HaUCHUEM (DYHKIIMOHAIBHON POJIM YKOHOMUYECKOM CHCTEMBI KaKk 00BheK-
Ta mpaBa, B KOTOPOM IpoenupyeTcsi coBOKynHbIN cuHTe3 IIpaBa Ha JKusup — [IpaBa Ha Cuactee —
[IpaBa nHa Mupnoe CocymiectBoBanue — [IpaBa Ha PazButue — [IpaBa na CBoOony — IlpaBa na Bo-
JIEU3bSBICHUE, B KAUECTBE IIPABOBOI0 0OBbEKTA, HOCUTEIS BBICIIECH BIACTH OOIIEeCTBA U Y UpeauTens
I'ocynapcTBa, U cMHTE3a IPABOBOTO KOHCTPYKTHUBA SKOHOMHUYECKOTO OJIaroCOCTOsSTHUS, 0OecreueHue
KOHCTUTYIIMOHHBIX [IPaB IPakJaH HE pealin3yeMo.

CaM cuHTE3 KOHCTPYKTHBA 3KOHOMHYECKOTO 0JIArOCOCTOSIHUS U €r0 IIPAaBOBOE 3aKPEIJICHHUE,
0€3 KOHCTPYHPOBAHUSI SKOHOMHUYECKON CUCTEMBI ¢ PYHKIIMOHAIBHBIM IMIpeIHa3HAYCHUEM OpraHHu3a-
IIUH TIPOU3BOCTBA OJIaT U YCIYT B paMKaxX pecypcoo0ecIiedeHHOCTH TOCYJ1apCcTBa, ¢ ekl obecre-
YeHMsl MpaBa JO0CTYyIa K pecypcaMm NoTpeOaeHus] B COOTBETCTBUH MPUHIIUIIOB COOTHOIICHUS "M0JIs
ydacTHsi B COBOKYIMHOM obmiectBenHoM mporecce (BBIT)\oovem moctyma k pecypcam morpebiie-
HUA", ompenensieMol MOIUTUYECKOW CHUCTEeMOH (ITOACHCTEMOM rocyiapcTBa) 0€3 WHCTAIUISAIUHN U
(GYHKIMOHATBHOTO ACUCTBUS HHCTUTYTOB: COOCTBEHHOCTH, CBOOOIBI BEIOOpA Cephl MpeanpruHIMAa-
TEIbCTBA M KOHTPAKTAIIMH, CUCTEMBI BOCIIPOU3BOICTBA, CUCTEMBI JIEHEKHOT'O OOpaIlleH s, CHCTEMBbI
aAKKyMYJISIIAA OOTaTCTBa, CHUCTEMBI COIMAJIBHOTO OOECIEYEeHUs W JAPYTHX CHCTEMOOOpa3yroIuX
AJIEMEHTOB HE BO3MOXHO OCYIIECTBUTH ITOJHOIICHHO CUCTEMHOM arperaiuu KOHCTUTYIIHOHATU3MA.

[Tpu 3TOM SKOHOMHYECKHE OOBEKTHI U 0J1aroCOCTOSIHUE UMEIOT KOHCTUTYLUOHHYIO METPUKY
[IpaBenHOCTH, KaK CHCTEMbI IIPABOBOTO 3aKPEIJICHUS! OCHOBHBIX IIECHHOCTEH, OMpeIesOINX HallH-
OHAJIBHYIO CAMOHMJICHTH(HUKAINIO HApOAa U OOIIECTBA M JETUTUMHOCTH, HA OCHOBE KOTOPOTO BO3-
MO>KHO MPOBOJIUTH KOHCTUTYIIMOHHBIN MOHUTOPHUHT AeiicTBus [IpaBa oOecnieunBarOmInii:

- KOHCTUTYITMOHHBIA IPUHITHAI — « IKOHOMHUKA HE UMEET NpaBo ObITh He [IpaBeqHBIMY;

- KOHCTUTYIIMOHAIN3M, KaK MPUHIUI CUCTEMOOOpa30BaHMs MpaBa, HE JOMYCKAIONIYI0, YTO-
OBI TOCYIapCTBEHHOCTH M €r0 COCTABIISIONINE MOJICHCTEMBI MOTJIN ObI OBITH HE MTPABETHBIMHU;

- KOHCTUTYIIMOHHBIN npuHIun [IpaBenqnoctu borarcTaa;

- (pyHKIIMOHANBHAS IEIOCTHOCTB TOCYIAPCTBA, KAK €IMHOTO LENOr0 ¥ €ro CUCTEMBI YIPaBJICHUSL.

be3ycrnoBHO, Ha TEXHMYECKOM YpOBHE TpeOyeTcsl MIMPOYaWIINi KOMIUIEKC MPaKTHYECKUX
WHCTPYMEHTOB, TO3BOJITIONIUX O0OECTIeUNBaTh arperamuio Kak MaKpOdIKOHOMHYECKHX MapamMeTpOB
(YHKIIMOHMPOBAHUS YKOHOMHMKHM Ha CUCTEMHOM YpPOBHE, TaK M Ha YPOBHE MHKPO3KOHOMHYECKOTO
IUIaHa, O0ECIeYMBAIOUINX KOHCTUTYLIMOHHYIO COCTOSTEIBHOCTh TI'€HEpaluu TpeOyeMOoro ypoBHS
SKOHOMMYECKOTO OJIarOCOCTOSIHUS M PECYPCHOI0 00€CIeYeHNs KayK0ro YieHa o0LiecTBa.

Janas mpobiemaTtvka JIOMKHa M OyJdeT paccMOTpeHa yXe B IUIOCKOCTH IMpPEeIMETHOM
HAIPaBJICHHOCTH COOTBETCTBYIOIIEH YKOHOMUYECKOH Cephl M €ro MpaBoOBOTO 3aKPETUICHHS B paM-
KaX KOHCTUTYIIHOHHO-TIPABOBOT'O PETYJIUPOBAHMS B TATHHEUIINX HAITNX MyOTHKAIUIX.
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MEXAYHAPOJHBIE OTHOHEHWA U BHEIITHAA IIOJTUTUKA.
MEXIAYHAPOJIHOE U EBPOIIEMCKOE ITIPABO

V]IK 340

Ob I/II[EP'IHO-TEOPETI/I}IECKI/IX OCHOBAX
PAHHEU BPUTAHCKOHU KOJIOHU3ALIUN
CEBEPHOI AMEPUKHA

TUMOHUH Anatoanii Hukonaesuu
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Kageopvl meopuu cocyoapcmea u npasa ®I'EOY BO
«bawxupcruii 2ocyoapcmeennbiii yHusepcumemy,

2. Yegpa, Poccus.
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AHITIOCaKCOHCKAsl MPaBOBasi KOJIOHUAJIbHASI MBIC/Ib B
TYMaHUCTUYECKOM OTHOIICHUHU 3aMETHO yCTymaja uc-
MAaHCKOM. M3yuuB CHEUANBHYIO HAYy4YHYIO JINTEpaTy-
Py, OTHEIBHBIC FOPUANUECKHE TOKYMEHTHI 3ITOXU paH-
HEro MojiepHa U JOKTPUHAIIbHBIE TPY bl UCIIAHCKUX U
AHTJIUICKUX IOPUCTOB TOTO MIEPHOA, aBTOP MPHIIIET K
BBIBOJIY, YTO CPEIM aHIJIOCAKCOHCKUX WJIE0JIOTOB HE
Hanutock cBoero b. Jlac Kacaca — moanmuaHoro ryma-
HUCTA W 3alllUTHUKA NpaB uHIeineB. He Hanuiocs u
cBoero @. Burropusi, KOTOpBIA, OCY>KJasi MpeCTyILIe-
HUS COOCTBEHHBIX KOJIOHM3ATOPOB-KOHKHCTAIOPOB,
BCE )K€ HaXOJWJ apryMEHThI B MOJIb3y UCHAHCKOU KO-

ON IDEOLOGICAL AND THEORETICAL
GROUNDS OF EARLY BRITISH
COLONIZATION OF NORTH AMERICA
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Doctor of Law, Professor of the Chair of Theory of
State and Law of the FSBEI HE "Bashkir State
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Anglo-Saxon legal colonial thought is noticeably
inferior to Spanish in humanistic perspective. After
studying special scientific literature, certain juridi-
cal documents of early art nouveau period and doc-
trinal works of Spanish and English lawyers of that
period, the author comes to the conclusion that
among Anglo-Saxon ideologists there was no their
own B. Las Casas, who was a true humanist and a
defender of Indians’ rights. There were no such
ideologists as F. Vittoria, who found arguments in
favor of the Spanish colonial expansion, blaming
colonizers’ and conquistadors’ crimes. The primary
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JIOHUAJILHON 3KcraHcuu. V3HavanbHOHW Lienblo Opu-
TAHCKOM KOJIOHMAJTHHON DKCIAHCHH B AMepHKe OBIIT
BOBCE HE JKCHOPT COOCTBEHHBIX MPABOBBIX IIEHHO-
CTE€H, a 3aBOcBaHUE 4YyxKux Teppuropuil. Ilostomy
paHHWE HJIEOTIOTH TOM SKCTIAHCHY TIPUJIarajii BCE CH-
JI61, 9TOOBI IETYMaHU3UPOBATh a0OPUTEHOB AMEPUKH,
ueHO 00O0CHOBAaTh UX MAacCOBOC YHUYTOXKEHHE, HE
JIONTyCKasi HUKAKUX KOMIIPOMHMCCOB, TeM OoJiee cMe-
IMaHHBIX OpakoB. Peamm3amms OpUTAHCKON KOJIOHH-

aim of the British colonial expansion in America
was not to export its own legal values, but to con-
quer foreign territories. That is why early ideolo-
gists made all efforts to dehumanize American abo-
rigines, to justify ideologically their mass extermi-
nation, excluding compromises, especially interra-
cial marriages. Realization of the British colonial
ideology combining legal and religious principles,
led to the longest genocide in the history.

aIbHOMN UICOJOTHH, COUCTAIONICH I0PUINYECKUE U pe-
JUTUO3HBIC Haydaja, MPUBENa K CAMOMY JUIUTEIHLHOMY
B MICTOPHH T€HOLIHY.

KaroueBblie cjioBa: OpuTaHCKas KOJOHUATBHAS SKC-
MaHCHsl, OPUTAHCKHE KOJIOHWAJIBLHBIC HJICH, TCHOIU]T
aMEPUKAHCKUX UHICHLEB.

Key words: British colonial expansion, British co-
lonial ideas, genocide of American Indians.

Havanom 3amopckoil konoHuanbHOM 3kcniancuu bpuranuu cunrtaercs 24 utons 1497 r., xo-
r/la aHMIMKICKUH ¢uiar BiepBbie ObLT BOJAPYKEH Ha aMepUKaHCKOM 3emie. B nmurepatype MoxHO 00-
HapyXUThb CBEJICHUS U O OOJee paHHMX IOMbBITKAX aHIVIMYaH OTKPBITh HEBEJAOMBIE 3eMJIM B 3ariaj-
HoM nonymiapuu. CooOriaercs, Mo KpailHe Mepe, O CeMH IKCHEAMIUAX BhIIISAMNX U3 bpucromns
Mexay 1480 u 1497 rr., cHapsKEHHBIX JKUTEISIMU 3TOTO TOPOJIa Ha TTOMCKH JIETEHAAPHOTO OCTPOBA
Bpasun. [Iseua b. Kyunn npeanonarai, uto «bpuctonbckue Mopsiku Hanut “Brasil” mexay 1481 u
1491 rr., HO COXpaHsUIM OTKPHITUE B TallHE, YTOOBI OHM MOTJIM BBLJIABIUBATH TPECKY 0€3 KOHKYpPEH-
uumy» [1, p. 246]. 5 maprta 1496 r. rpaxnaanHom Benennu [xoBannu Kaboro (/>xonom KaGoTom)
OBLI TOTy4YeH naTeHT anrauiickoro kopoist ['enpuxa VII. CornacHo natenty KaGoTy u ero ChIHOBB-
SIM, TIPEJOCTABIISUIOCH MPABO HE TOJILKO HA OTKPBITUE HEU3BECTHBIX €BPOIEHIIaM TEPPUTOPHUI, HO U
Ha «3aBOEBAaHUE TOpOJIOB, OCTPOBOB U MATEPUKOBY». B 1TOKyMEHTE [1OCIIOBHO TOBOPUJIOCH:
«...BBILIEYIIOMSHYTHIM J[)KOH M €ro ChIHOBbSI WJIM UX HACIEAHWKHU M MPEICTABUTEIN MOTYT 3aBOE-
BaTh, 3aHATH U 00J1a1aTh BCEM TEM, ... YTO MOTYT ObITh B COCTOSIHUM 3aBOE€BaTh, 3aHATh U 00J1a/1aTh,
KaK Halllk Baccaibl U JIEUTEHAHTHI T'yOEpHATOPOB U MPEICTABUTENN TaM, IPHOOpeTast 3a HaC BIIAJbI-
4YeCTBO, Ha3BaHUE U IOPUCIUKLHUIO HaJl TEMH K€ CaMbIMU FOPOJAMHU, 3aMKaMHU, TOPOIaMHU, OCTPOBa-
MU U MaTepuKaMH, MU OOHapyXeHHbIMU» [2, P. 9]. Hanuio u3HavanpHas 1enp OpUTaHCKON KOJ0-
HUanbHOM 3Kkcnancuu B HoBoM CBeTe — 3aBO€BaHME UYKUX TEPPUTOPHIA.

[TockonbKy BocTOuHOE oOepekbe AQPUKH, MOPS U 3€MJIM K BOCTOKY OT ITaliCKOr0 MepuIna-
Ha 110 ycioBusiM Topaecuibsicckoro forosopa ot 7 utons 1494 r. Haxonunuce B cepe BiusiHus Ilop-
tyramuy, To ['enpux VIl B cBoeM natente ynomHoMmounn KaGora Ha moucku 3emenb, «HEU3BECTHBIX
BCEM XpHUCTHaHaM» TOJbKO Ha CeBepo-3amaje. 3eMiid, KOTOpble MOTJIA ObITh 0OHapykeHbl KaboTom
BO BpEMs ITyTEIIECTBUS, AHIVIMACKAM KOPOJIEBCKUM IIPABUTENIBCTBOM PAaCCMATPUBAIMCH KaK IIPUHA-
JeKaIne S3bIYHUKAM U HEBEPHBIM U IOTOMY HE TOJIBKO J00pble€ KaTOJUKHU, HO U MPOTECTaHThI BIIpa-
BE€ UX 3aXBaTUTh. JIETKO 3aMETUTH, YTO XpPUCTHAHE B MATEHTHOM IpaMOTE NPOTUBOIIOCTABIIEHBI S3bIU-
HUKaM U HeBepHbIM. Kaszanoch Obl, 4TO MomoOHas peluruo3Has M IpaBoBas JIEKCMKa Obula CBOII-
CTBEHHA TOJBKO KAaTOJIMYECKUM LIEPKBSIM U TOCYAapCcTBaM, HO (akT ocTtaercs (pakToM — OIpeieieHus,
YIIOMSIHYTBIE B 3TOM TpamMoTe, MPUHAJIEKATIN POTECTAHTCKUM IOPUCTaM U OTPakaJIl IMOJIUTUKY MPO-
TeCTaHTCKOro rocynapcraa. CyJist o BCeMy, 3TO TOCYIapCTBO ObUIO OBl HE MPOYb pa3peliuTh MPOTH-
BOIMOCTABJIEHHE XPUCTHAH U SI3bIYHUKOB B TyX€ KPECTOBBIX MOXOJ0B, TOYHEE MPOTECTAHTCKOIO Kpe-
CTOBOT'0 10X0/1a. MajoBEpOSTHO, YTO OHO OTKA3aJ0Ch Obl U OT MPOBUACHIMATBHON UJIEH, B COOTBET-
CTBHE C KOTOPOW AHIJIMS MBICIIIACH KaK TaKas XpUCTHAHCKasi CTpaHa, KOTopas sIKOObl caMHM IPo-
BUjIeHHEM ObL1a n30paHa, yToObl pemaTh cyap0bl HapoaoB HoBoro Ceeta. X0Ts B caMOM TEKCTE KO-
poseBckoro natenra 1496 r. TpyaHo oOHapyKUTh NpsIMbIE yKa3aHUs Ha TaHHbBIE UJIEU, HO COCTaBHUTE-
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JIM JIOKYMEHTA, 110 BCEH BEPOSATHOCTH, CUMTAIM UX CAMOOYEBUIHBIMU U IOTOMY OCTAaBUJIM UX B HESB-
HO BbIpakeHHOM BHJIe. Kak Obl TO HM ObLIO, HATMYME B TEKCTE MATEHTAa CPETHEBEKOBOM PEIUIHO3HO-
[IPABOBOM JIEKCUKM HE OCTaBISICT COMHEHMM B TOM, YTO CPEIHEBEKOBBIM KATOIMKO-FOPUIUYECKUI
IHMCKYPC BCe ellle JOMHUHUPOBAJ HaJl aHTJIMICKOM paBoBo# Teopueit [3, p. 121].

A kak ObI1Th ¢ Mcnanueii? KakoBa posib CpeIHEBEKOBBIX TEOJIOTMYECKUX UMIIEPATUBOB B I10-
JUTHUKO-TIPAaBOBOM MBICIIM 3TOM cTpaHbl? Bonpoc He npa3aHblil X0Ts Obl TOTOMY, YTO IVIaBHBIM KOH-
KypeHTOM AHTIuu B jaene Kononusanuu HoBoro CBera Obuta MMEHHO 3TO cTpaHa. ['oBopsi 00 mc-
IAHCKUX TEOJOrax M OpUCTaX, HE0OXOoAUMO yHoMsiHyTh PpaHcucko e Buropus, KoTopblil oT-
KJIMKHYJICSI Ha KOJIOHM3aIMio AMepuku cBommu sekuusimu «Relectionesy. «Relectio, — mo cnoBam
Kapio "asm, — Top’kecTBEHHBIN ypOK, UM KOH(EpEeHLUs WM OpUTHHAJIbHAS AUCCepTalysl, BBee-
HUE TIepe/l BCEM KOPITYCOM IPEI01aBaeMbIX JIEKLIUH, KOTOPOE AaeTCs CTyIEHTaM BMECTO OOBIYHOTO
KOMMeHTapus K Tekcram» [4, p. V]. B oxnoii u3 Hux ot 1538 r. — («Relectio De Indis») cambim sip-
KUM 00pa3oM IposiBIIIN ce0si TyMaHUCTUYECKUE, KPUTHUECKUE, TBOPUYECKHE YEPThl €ro HaAy4HOU Je-
ATeIbHOCTU. HeymBUTEIBHO, YTO B TPYAAaX HalIMX COBPEMEHHMKOB BuUTOpHs mpeacTaer kak ryma-
Huct (defensor de lo humano), «macrep Mupa», «aHTHHMIIEPHAIHCT U JEMOKPAT», TBOPEI «IyXa
HOBOT'O MBIIUIEHUS U TOJIEPAHTHOCTU» U MOMJIMHHBIM OCHOBATEIb MEXIYHAPOIHOTO IIpaBa. XOTs OT
KaTOJMYECKOTO FOPHUCTA U TEOJIOra TPYAHO OXKMIATh IOCIEAO0BATEIBHON KPUTHKU HCIIAHCKOTO KO-
JIOHMAJIM3Ma, €ro KpaiiHe OTpULATENIbHbIE OLIEHKH ACSITEIbHOCTH COOTEUEeCTBEHHUKOB B [lepy, npy-
I'MX CTpaHax U pernoHax AMepHKH, BbI3Baiu rHeB umneparopa Kapna V. bouin u uHble noBojab! ais
BBICOYAMILIEIO0 HENOBOJBLCTBA. BHUTOpHA NEP3KO OTpHLIa] BCEIECHCKHE NPUTA3aHMUs MMIIEpaTopa U
nanel pPUMCKOTo, TJ100aIbHBIA XapakTep UX BIACTH, OTPHULIAJ HE TOJBKO MX BJIACTHBIE ITOJHOMOYUS
HaJ MHACWIIAMH, HO U MOJAPHIBAJI BEpy B JETUTUMHOCTh MCHAHCKUX 3aBocBaHuil B HoBoMm Caere.
Baxneiimmii Borpoc, perraemblii B nepBoii cekuuu «De Indisy — «Bompoc mpaBoBoro craryca vH-
neiineB». Uuneins! st Butopus He 00e3bsiHBI M He OeclipaBHbIE CYILECTBA, a JIIOJU, HAJICJICHHbIE
pa3syMoM M 3aCTYKHBAIOIIUE TEX K€ CAMBIX IPaB, KAKUMU 00J1aAaroT ucnannbl. OJHAKO OHU MOTIIH
CEPbE3HO OTJIMYATHCS OT CBOMX «HCCIENOBATENIEH» YPOBHEM MHTEIUIEKTYaJIbHOIO Pa3BUTHUS, PEIIU-
rueil, MaHepamu 1 oObrdasmu [5, p. 1].

OH oTBeprai eciau He Bce, TO OUeHb MHOTO€ U3 TOrO, YTO OBLIO TaK JAOPOro KaxJIOMy €BpO-
NeiiCKoMy KOJIOHM3aTopy, Oy[b TO KaTOJMK WM e mpotecTaHT. [Ipupoaa denoBeka emy BHJENach
HaJIe)KHOM OCHOBOW BCEW CHCTEMBI OTHOILIEHUM ¢ HaceneHneM Hosoro Csera. [Ipupony denoseka oH
cuuTal (PEHOMEHOM, U3 KOTOPOTro MPOUCTEKAI0 U €CTECTBEHHOE U ITpaBo Hapo10B. Buropus Obu1 nep-
BBIM €BPOIENCKUM FOPUCTOM, KOTOPBIN OCMENINIICS TPOU3HOCUTD PEYHU B 3AIIUTY JIUYHOCTH UHIEHUIIEB,
UX TpaB Ha COOCTBEHHOCTb, CYBEPEHUTET, CAMOYIPABJICHNUE U COOCTBEHHbIE MOJIUTUYECKHE OPTaHU-
3aIlM BO IJ1aBe C COOCTBEHHBIMH NpaBUTENAMH. M30aBisist uMTaTenst OT COMHEHHH B HEONPEAEIeHHO-
cty, Butopus mogHuman Borpocsl: «bplii n uHAEHCKHE abOpUreHbl nepes MpUOBITHEM HCIIaHIEB
“UCTUHHBIMU BJIaJeNbIIAMHU 0 MyOJIMYHOMY U YaCTHOMY IpaBy’’; M ObUTH JIM CPey HUX Kakue-ITuoo
“HCTUHHBIC TIPUHIBI U oBeuTe M. Ha 3Ti Borpockl Butopust oTBeuan yreepauTenbHo [5, p. 2].

Bonpeku pacnpocTpaHEHHOMY CPeIy €BPONENCKUX KOJIOHU3ATOPOB BOCIPHUITHIO MHIEHIIEB
B KauecTBe AUKUX, JTUIICHHBIX pa3yMa UJI0JONOKIOHHUKOB — paboB 10 IPUPOJIE, Y KOTOPBIX MOXKHO
oTto0paTh BCe: 3eMJII0, IBH)KMMOE MMYIIECTBO U Jaxe cBOOONy, Butopus oHM BUAETUCH panuo-
HaJIbHBIMHU, KPOTKMMH U IO CBOEMY OJ1aro4eCcTUBBIMH JIOJIbMU, AJIsl BOWHBI C KOTOPBIMH Y UCIIaHIIEB
He ObUI0 HUKAaKMX 3aKOHHBIX OCHOBaHUU. KOoHEUHO ke, eMy ObUTH N3BECTHBI apI'yMEHThI CBOMX MPO-
THBHUKOB, MOJYEPKHUBABIIUX JUKOCTh U BapBapCTBO HMHJEHIEB, YTOOBI ONpaBAaTh COOCTBEHHBIE
MPECTYIUICHUS: YEIOBEUECKUE KEPTBBI, JIIOJ0EACTBO, KPOBaBasi TAKTUKA CPAKEHUs, UX BOOOpakae-
Masi TJIynocTh, cyeBepusi. OH ObUT HacibIIIaH O CIy4asX HepaloOHaJIbHOIO MOBEACHUS WHJEHIIEB,
3HaJ O JKECTOKOCTU HUX 00bIYaeB, 00 MHACHCKHUX MPUBBIUKAX, COMMIKABIIMX UX C MUPOM KHUBOTHBIX.
Bce 310 B rmazax Buropusi cBHIeTENbCTBOBATIO O KYJABTYPHBIX Pa3iMuMsiX MEXIY €BpolellaMu u
UHAEHIIaMH, HO HE JIMILIAJI0 MX YejoBedeckoro obnuka. [lomaras, 4ro uMmeparop He «MOT 3axBa-
TUTh OOJIACTH HHJEUCKUX aOOPUTEeHOBY», Jake ecilu Obl OH «ObLI TOCHOJWHOM MHUpa», Butopus
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IPUXOJUT K BBIBONY: «/ICaHIbl HE MOTYT OIlpaB/aTh Ha 3TOW 3eMJle CBOIO KOH(HUCKAIMIO paccMat-
puBaeMbIX obmactei» [5, p. 3].

Jlerko noragatbcs U 00 OTHOLIEHUH Butopus k ujaee OTKpbITHS, CTaBIIEH CO BpEMEHEM, Kak
B Mcnanuy, Tak 1 B AHIIIMM «IpaBOBOi» JOKTpUHOM. OH 110 MeTkoMy 3aMedanuio Jxy3enne Tocu,
«He MPHU3HAET MPaBO Ha OTKPBITHE (Jus inventionis) B KaueCTBE 3aKOHHOI'O OCHOBAHUS 3aBOCBaHMS,
YTBEpKJasi, B H(POHUYECKOM TOHE, YTO ATOT MOTHB OBLT HACTOJIBKO 3aKOHHBIM, HACKOJIBKO 3TO OBLIO
on1 oTKphITHE EBponibl Hapogamu Hooro Cera (non plus quam si ipsi invenissent) [6].

Kputnuecku paccmorpen ®pancucko ae Butopus u mpeacraBieHue O TOM, YTO MCIAHIBI
ObUIM NEPBBIMU, KTO OOHApPYKWJI M 3aHsI paccMaTpuBaemble oOsacTd. ITosToMy oHM HaxozmsTcs
SAKOOBI B 3aKOHHOM BJIAZICHUU HMCIIAHIIEB, TOYHO TaKXe, €CIIM Obl OHU OOHAPYKUJIH HEKOTOPYIO HH-
KOMY HE NpHUHAJUIekKALYI0 U HEOOUTaeMyro 00JIaCTb B IOJIHOM COOTBETCTBHU ¢ MHCTUTYHUAMU
KOcrunnana. [MomoOHoro posna aprymenranuio Butopusi BoCnpuHUMAaN Kak B BBICHICH CTEIIEHH He-
yOeauTenbHYI0 U CO BCell OIpeIeIeHHOCThIO YTBEpKAA: «/loKa3aHo BbIlIE, YTO BapBapbl ObLIM HC-
TUHHBIMM BJIaJI€NblIAMU, U C IIYOJUYHOM U C YAaCTHOM TOYKHU 3peHus». [loaToMy mpasuio, comep-
xameecd B MHctutynusax KOctuHnana Kk MHAEGHCKUM 3eMIIIM HenpuMeHUMO. [1oscHss 3Ty MBbICb,
oH 3axmouaet: «IlockonbKy paccMaTpuBaeMblii 00bEKT He ObLT 0e3 Bilafenblla, OH HE MOATNAIaeT
0]] KATErOPHI0, KOTOPYIO MbI 00cyxmaem» [5, p. 10].

N3noxeHHOe MOIJIO Obl CTAaTh JUIIHUM CBUAETEILCTBOM B II0JIb3Y XOPOILIO U3BECTHOTO CIIE-
LUAJIMCTaM BbIBOJA: BUTOpHS 3aciyk€HHO CUUTAETCS HACTOSIIUM MajaJuHOM rymanusma. Ho
B TpETheM pasjielie cBocit 3namenuroi ekiuu («Relectio De Indis») oH BBITIAIUT TyXOBHBIM aro-
JIOT€TOM MCIIAHCKOTO KOJIOHHaau3Ma. Y mepBblIif mar Ha 3TOM ITyTH UM ObLI ClIe/aH TOr/ia, KOraa OH
CTPEMUTCS] BOCCTAHOBUTH B CBOEM IPEXKHEM CTaTyce cuuTaBllytocs eule B [IpeBHeM Pume yHuBep-
CaJIbHOW HOPMY, HaJIeNISBILYIO BCEX JIIO/IeH MpaBOM Ha OOIIEHUE U MEePEIBUKEHUE 10 Uy>KUM 3eM-
naM. Hanenus 310 npaBo JBOMHON IPUPOJION, MPOUCXOSAIIUM U3 «IIpaBa HaApoAOB», HO 00Jsagato-
MM U €CTECTBEHHOIPABOBBIM XapakTepoM, Butopus yrBepxaaer: «VcmaHipl UMEIOT MpaBo I0-
€XaTh B paccMaTpUBaeMble 3eMJIM U NMPeObIBATh TaM, €CJIM OHU, HE IPUUMHSIOT BpPEIa YPOKEHLIAM.
Ecnu ke uHaeinpl Oyn1yT NbITaThCsl MPENsATCTBOBATh MCIAHIAM, HE JaBas BOCIOJb30BaThCs STHUM
MIPaBOM, TO UX IOCSITaTeNbCTBA OH paccCMaTpUBall KaK HE3aKOHHbBIE CO BCEMHU BBITEKAIOIIUMHU OTCIO-
Jla HETaTUBHBIMHU TTOCIIEACTBUSAMU JJIs «BapBapoB» [5, p. 17]. B Tom e kmoue Buropus popmynu-
pOBaJl ¥ pa3BUBAJ TE3UCHI O CBOOOIE€ MOpeIIaBaHus U cBoOoje Toprosiu ¢ HoBeim CBeToM.

®pancucko ne Butopus He 6611 Ob1 6OrOCIOBOM, €CiiM Obl HE HACBITHII CBOKO JIEKIHIO, OCO-
OCHHO €€ 3aKJIIOUUTENbHBIN pazJiel, TEOJOTUYECKHUMH CIOKE€TaMH, CpPelrd KOTOPBIX JIOMHUHHUPYET
croxeT u3 Bropo3zakonus. B Hem bor onuceiBaercs kak kapatenab. MHOrME MCHAHCKUM COJJlaTaM
BCIIOMUHaNAch (ppaza u3 Broposzakonus: «He ocTaBisii B )KUBBIX HUYETO, YTO JBIIIUTY». PazbsacHss
CMBICJ TEOJOTMYECKHX MOCTYNIATOB, cojepkaumxces B 3ToM (pparmente (Brop. 20:10-20), o noutu
BCE CBOM IPABOBbIE apryMEHThI MOJUUHSET ITIABHOU €M — TOJIKOBAHUIO CBSILIEHHOTO TekcTa. 00
WCTHHHOM OTHOIICHWH BUTOPHS K aMepUKaHCKUM MHIEHIIAaM MOXKHO CYIUTh Ha OCHOBAHHH JIPYTOM
ero nekuun — «De iure belli». B Helt oH yTBepkaaer, 4To «MHOIJIA 3aKOHHO M 11€J€CO00pasHo. ..
yOUTh BCEX BUHOBHBIX». Takoe yTBEp)K/IEHUE HAIIPABJICHO «...NPOTUB HEBEPHBIX, OT KOTOPHIX Oec-
MOJIE3HO KOT/1a-JIN00 HAAEATHCS Ha CIPaBEAJIUBBIA MUD Ha JOOBIX YCIOBUSAX». C TOH ke IeNbI0 OH
UCIIOJIb3YET CIOKETHI, 3aMMCcTBOBaHHbIe U3 HoBoro 3aBera, B ywacTHOCTH, [locnanue k pumisHam.
B pe3ynbrare npebsiBanue ucnanieB B HoBom CBerte, ux MHCCHOHEpCKas IEATEIBHOCTh CPEeIU UH-
JIEWIIEB OKa3bIBAKOTCS OMpaBJaHHBIMU. Hanmuio mpoBan TEOJIOTHYeCKON U HOPUIAYECKON MOIBITKH
HaiTu GanaHc MeXly MOTPEOHOCTSAMHU KOJIOHUAIBHOTO TOCIOJICTBA (C YMEPEHHBIM HCIOIb30BaHUEM
Hacwius), skcriopta B HoBbiit CBeT CBOMX TOBapOB U PEIUTHO3HBIX BO33PEHUH, U pacCyXJIeHUU o
IpaBax MHJCHIIEB, MPOMCTEKAIONINX U3 «IIPUPOBI YeraoBeka». Kak npaBuibHo noamerun bpert bo-
yJI€H, apryMEeHThl B 3alUTy MpaB MHAEHIIEB ObUIM MOJYMHEHBl PEHICHUIO WHOM 3a1adyu — 3ajaue
UJICITHO-TEOPETHUECKOTO 00eCTeueHUs] UCTIaHCKON KOJIOHHANBHOW dKcnaHcu# [7, p. 141], obnaven-
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HOTO B (pOPMY TEOJIOTUYECKON M IOPUIMYECKON KOHIIETITyaJH3allid YHUBEPCAJIHHOCTH IpaBa Ha
oOlIeHNEe U TIEPEIBUKEHHE 110 UY>KUM 3EMJISIM.

IIpu Bcel 3HAYMMOCTH TPYAOB BUTOpHMS i1 CTaHOBIEHUS MEXKIYHAapOIHOIO IpaBa, BOBCE
HE OHH, a pabOTHI IPYTUX UCIIAHCKUX aBTOPOB ObLIN MOJIOKEHBI B OCHOBY TPEX MEPBBIX aHTIUICKUX
kHur 00 Amepuke. Pudapn Uron — aBrop «The first Three English books on America» crpemuics
MOJIOTPETh 3aBUCTh AHIJIMYAaH K CKa30YHBIM OOraTCTBaMm, JOCTABIIMMCS HMCIAHCKUM KOHKHCTAJO-
pam, pa3keub B yMax COOTEUECTBEHHUKOB aBAaHTIOPU3M U aTYHOCTh, Npe3peHHe K abopureHam [8].
[To cytu nena, te xxe uaen B 1580-x rr. aktuBHO npoaBuran Puuapa Xaknut. OH yTBepkaai, 4To
CesepHasi AMepuKa CTOJIb k€ OoraTta 30JI0TOM, cepeOpoM U kemuyrom, kak u FOxnas. [Tomumo
JUKBHJIALIUU UCIIAHCKOM MOHOIOJMU HA aMEPUKAHCKHE COKPOBHILA U TOPTOBIIIO 3aMOPCKUMHU TOBa-
pamu, aHTIIMYaHe MOTJIM OBl MCIIOJIB30BaTh K CBOEH BBITOZE IonoponaHbie 3emian Hosoro Caera,
a ero KOpPEHHOE HaceJeHHe OOpaTUTh B MPOTECTAHTHU3M, Cllacas €ro U OT SA3bIYeCTBA U OT KaTOJHU-
u3Ma. OcoOeHHO mpeycren B Jelie UACHHOT0 000CHOBaHUS OPUTAHCKON KOJOHUATBHON YKCIAHCHH
P. XaknuT, akTUBHO MPOJBUTABIIUN HCK OE3rpaHUYHON TOPTOBOM KCMaHCHUU, MOOYKIash aHTIIU-
YaH K OOMEHY «Hamux Oe37eNynieK 1 MyCTSIKOB» Ha T€ IEHHOCTH, KOTOPBIMU 00JIajalli «HEBEPHBIC
u nukapu» Amepuku [9, p. 7, 8].

Hogast momnbiTka OpuTaHckoi kosioHu3anuu B CeBepHOW AMEpUKE NPHIILIACH HAa BpPEeMs
MIpaBJIeHUs KOpoJieBbl Enn3aBeTsl, KOTJa MpOU30ILII0 pe3Koe 000CTPEHHE aHTJIO-UCHAHCKUX OTHO-
LIEHUH, CONMPOBOXKAABIIMXCs O0eBbIMU AeiicTBUsAMU U B EBpone, u B AMepuke. CTpemiieHue Mak-
CHUMAJIbHO OCJIa0UTh aMepUKaHCKUE Mo3uiuu Vcrnanuu npuBeno OPUTAHCKYIO DIUTY B JHUIE COpa
Yonrepa Peitnu k 6eperam HoBoro CBera, T/1e OH HEOTHOKPATHO MBITAJICS OCHOBATh KOJOHUATHHOE
nocenenue. Ho Bce ero momeITKU co3/1aTh BUPruHuio — UMEHHO Tak OH Ha3bIBaJl CBOW KOJIOHUAIb-
HBIM NPOEKT, OKa3aJuch O€3yClEUIHbIMU BO MHOTOM IIOTOMY, YTO, KaK U CTOJIETHEM paHEe, €ro
CTpaHa Oblja CIMIIKOM 3aHsATa 00phOOH co cBoMMHU Bparamu B EBpore u He cMoria okazaTh emy
JIOJKHOM NOAAEPKKU. B pe3ynbprare xuTeau nepBoil KOJIOHUH, 3aIlyMaHHOM B Ka4€CTBE OIUIOTA aH-
TTIMICKUX KarepoB Ha ocTpoBe PoaHOK, ObIIM BBIHYXKAEHBI BO3BPATUTHCS B METPONOJIMIO MECTE C
®. [lpeiikoM BecHO# 1587 T., a y4aCTHUKU BTOPOW KOJIOHUAJIBHOW SKCIEAUIIMM MPUOBIBLIECH croaa
JIETOM TOTO ke roja, 6eccienHo ucuesnu. Cutyanus U3MEHWIAch TOJIBKO TOT1a, KOT/AA 3a JIeNo B3si-
JIUCh JIBE€ YaCTHOBIIAJENbYeCKue KoMranuu — Buprunckas u [Inumyrckas. 10 ampenst 1606 r. mpa-
BUTENILCTBO KOpoJist SIkoBa | mpeocTaBuiio UM rpamMoTy, IO KOTOPOH OHM MOJTyYHJIM IIPABO CO3/1aTh
KOJIOHUAJbHBIE MOCENEHUsI Ha tore u ceBepe Bupmxunun. O6eMM KOMHaHHUSIM ObUIO MO3BOJIEHO
000CHOBATHCS B IpeieNnax CTa MUJIb Ha aMEepUKaHCKOM mobepexbe. [lockonbky KOposib He XoTel
HUKAKUX KOH(IJIUKTOB C JIFOOOM APyroi eBpomneicKkon 1ep>kaBoil, TO ero MpuIBOPHBIM yJIaioch yoe-
IUTh €r0 B TOM, YTO 3TU 3€MJIM «HE HaXOJATCSd B COOCTBEHHOCTH KakKOro-iu0O XpHUCTHAHCKOIO
MPUHIIA WKW ero MoiaaHHbIX». [locme mecsuynbix u3bickanuit 108 komonucroB 14 mas 1607 r.,
HAKOHEL-TO, BBIOpaIn OOJOTUCTBIN MOIYOCTPOB, KOTOPBIN Ha3Banu /keiiMCTayHOM B YeCTb CBOETO
KOpOJIS C HAJIekKJOW CO3/1aTh MEPBOE MOCTOSHHOE aHTJIMKUCKOE MocejieHne B AMepuke. AHTIIMYaHe
He ObUIM €TUHCTBEHHBIMH, 3aMHTEPECOBAHHBIMU MEPBOHAYAIBHBIM yCIIeXOM KoJIoHMH. VX HcmaH-
CKHM€ KOHKYPEHTBI OJIUTETHHO OTCIICKUBAIA BCE COOBITHS, 0COOCHHO MCIAHCKU mocon B JIoH0HE,
[lenpo ne CyHur, MIMUOHBI KOTOPOTO COOOIIATH €My O HEOOJIBIIIOM KOJUYECTBE PEasIbHO LIEHHBIX
Bellel, MpuBe3eHHbIX aHrMuaHamu. [locia Gecrnokomno Apyroe — BO3MOXHOCTh UCHOJIb30BaHUS
JlxeiiMcTayHa B KauecTBe MUPATCKOM 6a3pl. OH clipaBeUIMBO yKa3bIBal Ha TO, YTO AHTJIMYAHE HE
B3STM ¢ COOO JKEHITMH U HE HAlUTM B KOJOHHH MCTOYHHUKOB Oouybmioro Oorarcta. [losTomy on
HACTONUYMBO NMpu3bIBai SIkoBa | HEMEUIEHHO «BBICIIATH TEX JKYJIUKOBY» U3 JkeiiMCTayHa U TIOBECUTh
ux. Co cBoelt cropons! SkoB | crpemuiicss yoenuTb cBoero codbeceHUKa B TOM, YTO €0 CTpaHa He
HapylIaeT yCJIOBUH aHTJI0-HcnaHckoro gorosopa 1604 r. [10, p.131-146].

B ¢espane 1609 r. SkoB | mpenocraBun BupruHckoil komMmnaHuu HOBYIO I'paMOTY, B COOT-
BETCTBHU C KOTOPOI BO3IIIABJIATH €€ KOJOHUIO JAOJDKEH OblI rydepHaTop. OTHBIHE COBET KOJIOHHUH
HE MOT' HU OTBEPIrHYThb, HU CBEPrHYTh I'yOepHaTOpa, o0jafaBiiero abcoiatoTHONW BiacThio. OmHO-
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BPEMEHHO OblLIa MpOBEJeHa LIyMHas peKkiaMHas KOMIIaHWs, B pe3yibTare KOTopoil [[xeiimcrayH
okazaiics B (pokyce riiodanbHOT0 npoTuBocTOsiHUA Mcnanuu. OHO CTUMYIHUPOBAIOCH IIETIBIM PSIIOM
ujel: mouckamu O6osbIoro 0oraTcTsa, 0OpaleHHEeM Ty3eMILEB B IPOTECTAaHTU3M, BbI30BOM HMCIIaH-
CKOH MMIIEpUU U HAIMOHATBHOU cyap00i Aurmuu [11, p. 16-74]. He oka3zanuck B CTOpOHE U peiu-
TMO3HbIE€ MTPONOBEAHUKH: OHHM B3BIBAJIM K aHIVIMHCKUM Y€pHOpPabOYMM, obelas UM paickue KyIiu
Ha 3emiisiX Buprunnu. Onu oOpamianachk KO BCEM aHIVIMYaHAM C MMPOCHOOH CINIOTUTHCSI BOKPYT HICH
nepecesieHusl B HOBYIO KOJIOHUIO, OObSBUB €€ HAllMOHAIbHOW MUCCHEe AHITIMM BO MMs CJIaBbl CBO-
eit ctpanbl 1 Koponsl. Tex ke, KTO COMHEBAJICS OTHOCUTENIBHO OyIyIIEro ycrexa KOJOHUHU, OHH
paccMaTpuBaiy Kak IpefaTesiell 3TOM MUCCHM. Pe3ynpTaThl KaMIIaHUM IIPEB3OLLIM BCE 0XKHMIAHUA:
6osee 650 yenoBeK CTano aKIMOHEpaMH HOBOW BUPruHCKON KOMIIAHWHU, PaCCUMTHIBAsE HAa OOJbIINE
npubbLM ¢ Kaxaoi akuuu. ITo sTomy noBony ucnanckuit nmocost n1oH Ilenpo ne Cynur, noranpiBa-
SCh O HEBUIAHHBIX JIMIICHUSAX MEPBBIX KOJOHHCTOB, OANaHCUPYIOIIMX HA TPAaHH JKU3HU U CMEPTH,
roZlaMu CTPAJAOLINX OT TOJI0ZIA U X0JI0/1a, ITHCAJL, YTO 1 00e3ymenu Ha 3ToM Aeney. K nepece-
JICHIIaM NPUMKHYJIN KaK MPOCTOJIIO/IMHBI, TaK U JIBOPSIHE, *keas 00beAMHUTh CBOM YCHIINS U MOJ-
JepKaTh HALIMOHAJIBHYI0 MUCCHIO JUIS IIYLIETO BEJIMYUA CBOEH cTpansl. Mcnanckuil mocois B Teue-
Hue Bceil BecHbl 1609 1. ¢ TpeBoroil Hab01as 3a aHNIMKCKUMH IPUTOTOBJIEHUSIMU OTIIPABUTH Ye-
pe3 OKeaH COTHM HOBBIX KOJIOHHCTOB, YHOPHO OOMOapIupoBajl CBOErO IOBEIUTENS HMUCbMaMHU.
B Hux oH cooOmian He TOJIBKO O TOM, YTO AHIJIMYAHE CTPEMSTCS «BO3BEJIMYUTH CBOK PEIIUTHIO U
pacrpocTpaHuTh €€ 1o BceMy Mupy». C 6osbuioi TpeBoroit CyHHr, npeaynpexaas CBOero Koposs
0 HaMEpEHUsSX aHIVIMYaH PAJUKAJIbHO U3MEHUTH MEPECENCHUYECKYI0 MOJUTUKY IUCAN, YTO BMECTO
TaKTUKH IOCTENIEHHOIO ITPOCcaYuBaHusl B AMEPUKY MEIKUMU I'PyIIIaMH OHU PELLWIN YTBEPIUTHCS B
HEll BHE3allHO MaccOd HOBBIX KOJIOHHUCTOB, YTOObI IOCTaBUTh HCIAHILIEB NEPE] CBEPUIMBIIMMCS
¢dakToM. OHM HACTOJBKO OBLIIM YBEPEHBI B CBOEM YCIIEXe, UTO, HE CKPbIBasi OT MOCJA IJIaBHOM LIeiH,
B IJIa3a 3asBISUIM €MY: TOTJIa MCHAHIbI «HEe OYyAyT B COCTOSIHMM YTO-JIMOO cAEnarh ¢ 3Tum». JloH
ITenpo ne Cynur 6e3ycnemrso coseroan @ununy |l npennpunaTe ckopelire Mepbl, HOTYEPKU-
Bas MOKa ATO €I11€ BO3MOXXHO, YTOOBI «HAIOXKHUTh Y3/1y» Ha SKCIAaHCHOHUCTCKUE 3aMbICIIbl aHTJINYaH.
Ho Bce ObIIO TIIETHO: €ro JMXOpaJioyHasi AEATeNbHOCTh HATOJKHYJAch HA MOJHOE HEITOHMMaHUe
MaJIpUICKOT0 KOPOJICBCKOTO IBOPA U 3aBEPIIUIIACh MOJTHBIM Kpaxom [11, p. 76-77].

[Tpexne, yem orObITH U3 JlonnoHa cop Tomac I'eliTc HazHaueHHBIN coBeToM BupruHckoi
KOMITaHUU TYOEpHATOPOM KOJIOHMHM MOIYYHJI OT HETO CBOU MHCTPYKLUHU, KOTOpPbIE BKIIIOYAJIU B ce0s
MOJIpOOHBIE TOJNIOXKEHUS U TOM, YTO XPUCTHAHU3AIMs UHIEHIIEB-TI0yXaTaHOB OCTaBajlach OJaropo-
HOM TeJIbI0 KOJIOHUH. JIJIsl TOCTYIKEeHMS 3TOU 11eiu ['edTC MoImKeH ObLT MOMBITaThCS 3aXBATUTh TEO-
KpaTuyeckux JuaepoB [loyxaraHckol KoH(enepaluuu 1 MOCTYNUTh C «3TUMHU yOMHIIaMU IyII» IO
CBOEMY YCMOTpPEHHIO, a TIPU HEOOXOAMMOCTH JIMIIUTh UX Jaxe >KU3HU. UToObI pa3BaauTh MHJICH-
CKYIO0 KOH(enepaluio u MPUCBOUTh €€ 3eMIIH, TYOepHATOPY OBLIIO MPEAJIONKEHO CONU3UTHCS C 3aBU-
CHUMBIMH OT «umInepaTopa» IloyxaTaHa pyKOBOJUTEISIMH M MOOOEIaTh «OCBOOOANUTH UX BCEX» OT
THPaHUM TOCJIEHET0 B OOMEH Ha 3asBJIEHUE B JIOSUIBHOCTH KOpoito /[keliMcy U BBIILIATY COOTBET-
CTByOIEN fnaHu. [[ist erutumManuy «mpasa» BHUpPruHCKON KOMITAHMUM Ha 3aBOEBAaHUE TEPPUTOPHUH
[ToyxaraHckoii KoH(penepa MHOroe ObUIO CAETaHO MOMYJSPHBIM MYPUTAHCKUM MPOMOBEIHUKOM
PoGeprom I'paem, KoTOpBIi yOexaan CBOUX MPUX0XKaH B TOM, YTO BCE MOyXaTaHbl — JUKapH, S3bIU-
HUKH, UIO0JONOKIOHHUKU. Ccbulasch Ha CB. ABIyCTHHA, HCIOJIb3Yysl OuOielickie apryMeHThl, OH
cTpeMuiicsi 000CHOBaTh CHPABEAJIUBOCTh BOMHBI AHTJIMYAH MPOTUB SI3BIYHMKOB. ['p3i mpu3bIBai
«YHUYTOXXUTb ITUX HIOJOMOKIOHHUKOB M 3aXBaTUTh WX 3eMiin». Pa3BuBas mo-Oubielcku BIIOX-
HOBJICHHOE YTWJINTApHOE OIpaBJaHHe 3aBoeBaHMEe AMepHKH, ['paii, nmpensocxuimas Jxona JIokka,
OTOXKJIECTBIISIET <OKECTOKUX AuKapei Buprunum» ¢ KuBoTHBIMU. B 3TOM MecTe oOHapyKuBaeT cedst
npsmoe 3aumcTBoBaHue U3 «De iure belli libri tres» — pabotsl, B 1598 r. ony0iaMkoBaHHOW OKC-
¢dopackum npernoaasarenem [xentunu. «Ilo mpaBae», yTBepknan JI)KEHTUIIM, 3TO BbIpaKeHHE
BECBMA CXOJIHO C TEM, KOTOPOE MO3K€ MCIOIb30Bal I'paii, «Te, KaxKeTcs, ONAacHbl AJIs BCEX JIIOAEH,
KTO, HOCSI JIMYMHY YeJIOBEeKa, )KUBET JKU3HBIO CAMOT0 3BEPCKOr0 U3 )KMBOTHBIX». Haxoxasich mos siB-
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HBIM BIUSTHHEM MEXIyHapOIHO-TIPABOBBIX YCTaHOBOK JlxeHTmu, ['paii Bonpeku (pakram oOBHUHSET
«auKapeil Buprunum» B TOM, 4TO «KakK JTUKHE KUBOTHBIC B JIECY» OHU «OIIY>KJAIOT BBEPX M BHU3 IO
cTpaHe 0e3 Jr000ro 3aKOHA WMIIM MPABHTENbCTBA, PYKOBOJCTBYSACH TOJIBKO MX COOCTBEHHBIMH I1O-
TpeOHOCTSMH U 4yyBcTBaMu». [103TOMY eciiu uxX JUIIUTH Jlaxe BCEl 3eMIIH, «HE JOJKHO ObITh HU
OJTHOTO YeJIOBEKa, KOTOPBIA MOKET JKAJIOBaThCA Ha JIOOYIO0 HECTIPaBEIMBOCTh, COBEPUICHHYIO IO
OTHOIICHMIO K HeMy» [3, p. 209, 210, 211].

[TpuObiTie B 1610 r. HOBOI napTHM KOJIOHUCTOB BO IlaBe ¢ Tomacom Yactom, JIOpOM 1€
Jla Bapp noHauyany Majio U3MEHWIIO KU3Hb KOJIOHUH, KOTOPasi B TEUEHWE MHOTHUX JIET ONIPEAEIIAIACh
CTpeMJIeHHEM K BbDKHMBaHMIO. Ho ¢ 1622 r., korzna npousonia Tak Ha3zbiBaeMas «bosblas pe3Hs»,
yHectias )u3Hb 400 KOJOHHCTOB, aHIIMYaHe OepyT BEpX HaJ KOPCHHBIM HaceneHuem [12, p. 16].
Crout MM yIuBIATHCA TOMY, YTO OOII[asi YUCIEHHOCTh a00OpUreHOB Buprunum, nmpeacraBieHHas H-
nefiaMu Tpex STHUYECKUX TPYIIL: alTOHKUHCKOH, CHY, HPOKE3CKOW BCKOPE IMOCJE 3TOTO COOBITHS
cTaja HEYKJIOHHO CHMXKAThCs. Jlemomynsanuu crnocoO0CTBOBAIM MHOTOYHCIICHHbBIE BOWHBI, SMTHIEMHUH
eBpOIEeHCKUX OoJie3HeH, paclpocTpaHsieMble eBpONeiIlaMil alKOroJbHbIE HAMUTKH, TPUHYAUTEb-
HbIe MUTpanuu. B pesynbrate anroHKWHCKOe HaceneHne Buprunum, HacumteiBaBmeecs ot 14 300
10 22 300 uenosek [13, p.16], 6bU10 PaKTHUECKH CTEPTO C JIMIIA 3eMIIM. Takas e cyap0a oxuaana
u npyrux abopureHoB. [losromy «k 1735 r. ryGepnatop Yuibsam ['yd Mor cooOmuTh, 4TO caMble
ONM3KUe MHACWUCKHE cOCeAM JII0OOTO MPOUCXOXKACHUS KUIM B TPEXCTaX-4eThIPEXCTaX MUJISAX OT
MPOYHO KOJOHM3UPOBaHHbIX yacteit Craporo Jlomunuonay [14, p. 3].

IIpu Bcex yxacax MCHAHCKOM KOJOHHUAJIbHOW HKCIIAHCUH, COMPOBOXKIAEMOMN 4UyTOBUIIHBIMU

IIPECTYIUICHUSAMU U 3BE€pCTBaMU, KoioHu3aus 1Byx Amepuk: FOxHoil u CeBepHOH CyIIECTBEHHBIM
o0pa3oM oTiIMYanach Opyr oT Apyra. B cBoe Bpemst 00 3TOM co Bcell OTKPOBEHHOCTBIO MOBenal Oy-
nymmid npe3uaeHt CIIA Teonop Py3BenbT, 3amMeTuB, YTO B OTJIIMYME OT UCHAHIIEB, KOTOPBIE JOTOBa-
PHUBAIUCH U BCTYNAIU B Opaku ¢ abOpUreHaMH, «aHTJIMYaHe UCTPEOMIIN WM aCCUMUIIUPOBAIN Kellb-
TOB BenukoOpuTaHuu, U OHU CYLIECTBEHHO NMOBTOPWJIM JAHHBIN IMpoLEcC ¢ MHACHIAMU AMEPUKN.
Takoii cnoco0 KOJIOHM3aLUU HEMBICIUM 0€3 IeHOIH 1a KOPEHHOr o HaceNneHus. 11 nepBeIM KTO He Mpo-
CTO MHUCAJ O TEHOLUE B KOJIOHUATBHOM KOHTEKCTE, HO U OIPEJENINII 3TO MOHITHE B KAUYECTBE CBOM-
CTBa KOJIOHHaNu3Ma, Obl1 Padasns Jlemkun [15, p. 4, 9]. Beixoaut aHrmocakCoOHCKasi HCTOPHUST BEKaMU
pa3BuBasack 1o popmyie Py3enbra-JlemkuHa: oT reHouuaa K reHouuay. MIMeHHo 1o Takomy clieHa-
puro pasBuBaiack ucropus bpuranckas Amepuka XVII-XVIII Be. UmenHo 31eck 6enoe HaceneHue
HAy4YMJIOCh HEHABU/IETh MHACUIIEB U YCBOWJIO TaKHE PAaCOBbIE KaTETOPUH KakK Oelblif U MHJEel] 3a/10J1-
r0 JI0 TOro, Kak HEyKJIOHHOE MPOJIBUKEHUE TPaHUIIbI MKy IByMs MUpaMH Ha 3araj cTajo He3bl0-
JIEMOM TpaeKTOpWeH i 1e7oi cTpaHbl. JJaBHO 3aMeueHO, YTO MepBble OPUTAHCKUE TTOCEICHITH ObLITH
«UMIIEPUANACTUYECKON NTapTUEN» — OHM CUCTEMAaTHYECKU 3aXBaThIBAIM MHIEHCKUE 3€MJIM, PACIIO0-
’KeHHbIe Ha BocTouHOM no0epexbe ATIaHTUUYECKOTO OKeaHa, B KOJIOHUAJIbHBIX BJIAJICHUSX UCIAHIIEB,
(bpaHITy30B, a BOOCIEICTBUH Ha TpaHcanmnaitauckoM 3amaze [16, p. 12]. I[Tpu 5ToM oHU perymspHO uc-
MI0JIb30BAJIM METO bl BOIHBI, XapaKTEepHbIE UMEHHO IS TEHOIH1A.
JIOBOJIBHO JOATO Takas TPakTOBKA I'€HOLUAA UTHOpUpoBajiach. M TOIBKO B COBpEMEHHBINH MEPHUOA
OHa cTaja MCIOJb30BaThCS B MPOLIECCE U3YUEHUS Pa3pYyLIMTENbHBIX MMOCIEICTBUI KOJIOHUAIU3MA.
JIeMKMHY MPUHAIJICKUT HE TOJIBKO aBTOPCTBO COOTBETCTBYIOLIETO TEPMUHA U KOHIIENTA, UM ObUIH
MPEANPUHATHl TONBITKM CAMOCTOSTEILHOTO HCCIIEIOBAHUS TEHOIMAa aMEpPUKAHCKMX WHJCHIIEB.
[ToBecTBy#s 0 renounae B CeBepHOl AMEpUKE, OH OTPAHUYHUIICS SMU30JUYECKUMHU HILTIOCTPALUSIMMU:
BoHOM ¢ Metakomerom no npo3suiry Kopones @unun B Maccauycerce B 1676 1., cpaxkeHUEM C
MHJEMIaMy, IPOKMBAaBIIMMU Ha paBHUHaX [Oro-3amana, y pyuss noxa HazBanueMm Panenoe KoseHo
B 1870-x rr. 'opa3no Gomnbiie BHUMaHMS JIEMKUH yAenui1 KPUTHKE UCITAHCKOTO KoJIoHHanu3ma. [ o-
BOpA O JICSITEILHOCTH CBOETrO TJIABHOTO mpenamecTBeHHuka bapronomeo Jlac Kacaca, Jlemkun otme-
yain: «OH cobpasl Bce yxacHble (PaKThl T€HOIMJIA, KOTOPhI OOHAPYXHUI U C TOPEUbIO MPEIbIBUII
OOBHHEHHE MOPOYHBIM UCMAHCKUM KOJIOHMATBHBIM BiacTsaM» [17, p. 59, 60]. Te e 0OBUHEHUS U C
TEMH K€ YyBCTBaMU HEOOXOIMMO IPEIbSIBUTH aHIIOcakcaM M UX BiacTsAM. Ho 3To Tema yxe npy-
roii myOIMKaum.
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KAHOUOAM UCHOPUYECKUX HAYK, OOYEHM, HAYATbHUK
KagheOpwvl ucmopuu u meopuu 20Cy0apcmea u npasa
@I'KOY BO «Yghumckuii opududeckuti UHCmumym
Munucmepcmea enympennux den Poccuiickoti @edepa-
yuuy, 2. Ygpa, Poccus. E-mail: harisovich58@mail.ru

B coBpeMeHHOM MHUpPE BaXHYIO POJb MPEACTABISIET
BO3/ICHCTBHE CPEICTB MaccoBOW HMH(pOpPMaLUU Ha
PasBUTHE TOJIUTHYECKUX U COLIMATBHBIX IPOLIECCOB B
oOmiecTBe. BiacTHeIe CTPYKTYpBI BCETJa CTpeMSTCA
OKa3aTh BO3JCHCTBUE HA IOJIUTUUYECKOE IOBEJECHUE
HaceJIeH!sl, OCOOCHHO B IIEPHO/bI, KOTa cyabp0a roc-
yAapcTBa HANpPAMYI0 3aBHCHUT OT PEe3yJbTaTOB
HapOJHOTO BOJeU3bsBIeHUA. [Ipy 3TOM aKTUBHO HC-
MOJIb3YIOTCSl HHCTPYMEHTHI, KOTOPbIE MOXKHO B OM-
HAaKOBOI Mepe OTHECTH K MHCTUTYTaM, KaK rocynap-
CTBa, TaK U I'pa’kAaHCKOro obmectBa. B nemokparu-
YECKOM COOOIIecTBE MpeIHa3HAYCHUE CPEICTB Mac-
COBOIl MH(OPMAIIMM COCTOUT B JAEMOHCTPALMH IOA-
9Yac MPOTUBOMOJIOKHBIX TO3UIUN C LEJIbI0 TOCTHKe-
HUS OTIpeeNIeHHBIX Pe3ynbTaToB. B momo0OHO wrmo-
CTacl M BBICTYNHJa OpHUTaHCKasi Ipecca, KOTopas
CBITpajia 3HAYUTENBHYIO POJb B COOBITHSX JieTa-
ocernn 2014 r. 8 Coenunernom Kopomnesctae.

Kurouessle cioBa: razers! U xxypHansl, [llotnangus,
HaLMOHAJIMCTHI, TI00anu3anus, pedepeHmym.

B ucropun Benukobpuranuu BcTpeyaercs

IS THE MEDIA ABLE TO DETERMINE THE
FUTURE OF THE NATION?

THE FATE OF ONE POLITICAL CAMPAIGN
IN THE UK

SULTANOV Akhsan Kharisovich
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In today's world, the impact of the media, including
the press, on the development of political and social
processes in the society is especially significant. It
is naturally that authorities always seek to influence
political behavior of the population, especially in
the periods when the fate of the state directly de-
pends on people voting. Herewith tools, which can
be equally attributed to state and civil society insti-
tutions, are widely used. In any democratic com-
munity media’s destination is to demonstrate at
times opposing positions in order to achieve certain
results. In the same vein the British press acted,
which played a significant role in summer and au-
tumn events of 2014 in the United Kingdom.

Key words: newspapers and magazines, Scotland,
nationalists, globalization, referendum.

MHOKECTBO TPpHUMEPOB B3aUMOICHCTBUS pasjin4-

HBbIX MHCTUTYTOB MOJUTUYECKON BIACTH U Ipa)KAaHCKOro oOlIecTBa B pelIeHHH Haubosee >KUBO-
TPENELIYIUX BOIPOCOB COLUATIBHOIO U MOJUTHYECKOTO pa3BUTHA. OJTHUM U3 SAPKUX IPUMEPOB I10-
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NO0OHOTO pojJa SBUIUCH COOBITHS JeTa — Hauana oceHu 2014 r., Kkorja B CTpaHe KHUIIEIH CTPaCTH
BOKpPYT pedepenayma, Ha3HAYCHHOTO Ha 18 ceHTsA0ps, B pe3yibTaTte KOTOPOro Moria oOpecTd I1mo-
JUTHYECKYI0 camocTosiTenbHoCTh Lotnanmus. Bee nernue mecsupl 2014 r. 601bIIMHCTBO OpUTaH-
CKUX M3JaHHM MyOJIMKOBaIM MaTepualibl MO JaHHOU mpobieme. TOHATBHOCTH BBICTYIJICHUI B OC-
HOBHOM OTpaxaia opuiuanbHyio nosunuto Jlongona. Ho Opuranckas mpecca He cMoriia Obl mpe-
TEHJI0BATh HA POJIb OJHOM U3 CaMbIX MOJIUTKOPPEKTHBIX CTPYKTYP B MHUpPE, HE MPEAOCTaBIISS BO3-
MOKHOCTH BBICKA3aThCsl TAK)KE€ CTOPOHHUKAM camocTosiTenbHOro pa3sutus Lllotnanauu. B nannom
cllyyae HaC MHTEPECyeT BOIPOC O COOTHOIICHUH KOJIMYECTBA BBICTYIUICEHUH 10100HOTO poaa B 00-
el Macce )KypHaJIbHBIX U Ta3€THBIX MyOIMKaIui.

Tak, nanpumep, razera «l'apauan» nucana 22 asrycra 2014 r., 4To yxe CBblllIe | MUJITTMOHA
n30upaTeneil moAnmmucano AeKIapanuio B moib3y HezaBucumoctu Lllotnanauu. Havano 3toit kamma-
HUU ObUIO TIOJIOKEHO B Mae 2012 r., Korja mepBblii MUHUCTP MPABUTENBCTBA ITOM YacTu Benwko-
Ooputanuu Anexc CanMoH 00bsBIII 0 co3nannu ABwkeHus «/{A, lotnanaus». Torna ke OH BbI-
pa3uil YBEpEHHOCTh, YTO eciiu 1udpa B 1 MIIH. CTODOHHUKOB OYyAET JOCTUTHYTA J0 MPOBEICHUS pe-
dbepennyma, craner oueBuaHO, uyTo IlloTnannus obperer HezaBUCUMOCTh. CTOPOHHUKH HE3aBUCH-
MOCTH BBICKa3bIBAIN 1TOJI00HOE TBEPI0€ YOSKIEHUE, NCXOAS U3 CIeAyIomHuX pacueroB. [IpumepHoe
yucino xwureneil LloTnananm, ©MEroMuX Mpasa rojoca, cocTaBisio 4,2 MiH. yenoBek. A. CanMoH
U pyTHe mnojiaraiu, yTo Ha pedepernym npunyt He meree 80 % uszbupateneit. B cBoux moacuerax
OHU IIUTK €IIe JAJbIIEe ¥ MPUBOIMINA KOHKPETHYIO IUQpy: 3,6 MIIH. dyenoBek. IMEHHO OHM U JTOJIK-
HbI OyayT COCTaBIATH ATH 3aBeTHBIE 80 % ronocyromux. Takum obpazom, neuxeHuto «JA, [lot-
JaHIUSD CTOUT HaOpath eme | MITH. rOJI0COB CBOMX CTOPOHHUKOB, YTOOBI 18 CEHTSOPS CKIOHHUTH
Yairy BECOB B IIOJIb3Y a/ICNITOB HE3aBUCUMOCTH. VICX0/as W3 MaTepualioB, ONMyOJMKOBAaHHBIX B CTa-
The, CKJIa/IbIBAJIOCH BIIEYATIICHHE, YTO 3TO OBLT BOIIPOC BCETO JIUIIH HECKOJIBKUX JHEH [ 1].

Junep nBuxenus «JA, Wortnanaus» bmsp Ixenkunc noarsepaun, uto Bce 1001186 co-
OpaHHBIX MOJNHUCEN OBUIM MPOBEPEHBI M0 JIEKTOPAIbHOMY perucTpy. PaHee BhICKa3bIBaIUCh ONa-
CEeHHUsI, YTO MHOTHE OYAYT MOAMUCHIBATHCS MO0 HECKOJIBKY pa3 WM MO/J] BHIMBIIIICHHBIMH UMEHAMHU.
b. JlxenkuHc 3asBui: «Mbl IPOBEPSUIM M NEPENIPOBEPSIM BCE MOANKUCH U TIOTOMY YBEPEHBI B UX
ayreHTUYHOCTH». K TOMy k€ OH 3asBHJI O TOTOBHOCTH IIPEIOCTaBUTh MaTepUalbl TPETHEN CTOPOHE
JUI IPOBE/ICHUS HE3aBUCUMOMN SKCTIEPTHU3bL. JIKEHKUHC TaKKe OTMETHUII, YTO «Mbl JIelaeM OOJIbIINi
aKLEHT Ha MMO3UTUBHBIX MOMEHTAaX HE3aBUCUMOCTH, HO TAK)XX€ JIOJDKHBI OTJaBaTh ceO€ SICHBIA OTYET
O HETaTMBHBIX MOCJEICTBUAX JJIS HAIIErO HACEJIEHUs OTBETHBIX MEP CO CTOPOHBI BecTMuHCTEpa M 0
peaNIbHBIX YIrpo3ax, 0COOEHHO B cepe OOILIECTBEHHBIX YCIYT, KOTOpble OynyT HpEeINpHHSTH B
IJIaHE PE3KOro ype3aHus OIKETHBIX pacxonoB» [1].

["azera oTMevana u TOT (QaKT, YTO TOTOBBI B J1I000 MOMEHT K CIOBECHBIM OaTaausM U Ipo-
TUBHUKH BO3MOXKHOT'O OTJEJIEHUSI «CTpaHbl rop». beIBImMI mpeMbep-MUHUCTp BenukoOputanuun
I'opnon bpays, Beictynas B ['nasro, npusBan nzdupareneil «moaymarth JIBaXbl», Ipex/ie YeM CKa-
3aTh «ga». [Ipy 3TOM OH Mpeaynpeaut ayJUTOPHIO, YTO JI0XO/IbI OT SKCIIOPTa HE(TH COCTABAT JIUIIb
HEeOOJIbIIYI0 YacTh 3KOHOMHYecKoro OnarococtosHus llloTnanauu B ciydae, eciau OHa BBIMIET U3
cocraBa CoennnenHoro Kopoiesctaa.

B koHIIe cBO€ro BBICTYIIEHUS, 00paIasich K ayAUTOPHH, 1€ HAXOAUJICS U JIHIEp IIOTJIaH I-
ckux jeitdbopucroB [I. Jlamon, ['opnon bpayn 3anan puropuueckuii Bonpoc: «[louemy Mbl TOTKHBI
OTOPOCUTH BCE 3TO, €CJIM MOKHO MCTPATUTh JAeHbI'H 37ech B LlloTnanauu tak, kak Mbl XoTuM?» [1].
O4eBHIHO, YTO MOCIIEAHHE CIOBA 3aCTaBUIIN 33JyMaThCsl BCEX, KTO BHUMATEIBHO CITYIIAJ YEJIOBeKa,
KOTOPBIM MOYTH JECATUIETHE BO3IIABIUI (PMHAHCOBOE BEIOMCTBO CTPAHbI, M KaK HUKTO JIPYToif
3HaJ UICTUHHOE IOJIO’KEHHE JIeN B 3TOH cdepe. ' 1aBHOE, UTO MOKHO OBUIO OTHECTH K PE3yJIbTaTHB-
HOM YacTu BbICTyIJIeHUs bpayHa, 3akimtodasoch B TOM, YTO OH 3aCTaBHJI ClyllaTesield HayaTh CO-
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MHEBAaTbCS B OTHEJIBHBIX BOIIPOCaX, B TOM YHUCIIE U B BOIPOCAX 3KOHOMHUYECKOIO 0JIarornosydus
HloTtnanauu B cay4yae ee BOZMOKHOTO BbIX0/a U3 cocTaBa BenukoOpuranum.

Ho ObIBIIMI mpembep pelini UATH JAJIbLIE U HE OrPAHUYMBATHCS HUCKIHOYUTEIBHO CBOMMU
OpaToOpCcKUMHU CIOCOOHOCTAMU. 12 ceHTsOps, 3a 6 qHEl 10 HaMeueHHOro pedepeHyma B razerax Obl-
J1a OMyOJIMKOBAaHA €ro CTaThs 1o OpockuM 3aroioBkoM «Cynb0oHocHbIM MoMeHT aiist LloTnanaumy.

ABTOp NPUCTYIUI K U3JO0XKEHHUIO C T€3UcCa: ABaXKJbl B McTopuu 1nocie 1707 r. moTaasHaubl
YEeTKO OMpEeNesUId COoep)KaHue MOHATHS TpakJIaHCTBA. B mepBoM ciydae, MIOTIAHACKOE BO3POXK-
JICHHE TPEACTABUIIO MUPY MOJIENb TPk JaHCKOTO 00IIeCTBa, KOT/1a MHIAMBUAYYM HE MpeacTaeT 00b-
€KTOM BJIACTHBIX OTHOLICHUH, HE ABISETCS MPOCTHIM MOTPEOUTENEM, TEM CaMbIM (PaKTHUECKU Tpe/I-
OTIpE/ICNIUB COBPEMEHHYIO MOJIENb I'pa)/1aHWHA, KOTOPBIM CIOCOOEH CaMOCTOATEIBHO OINpPENeIUTh
CBOE MECTO 110 OTHOILEHUIO U K TOCYIapCTBY, U K phIHKY. BriocinencTsuu, npeososieB noCieICTBUS
U TPYAHOCTH MHIYCTPUAIbHON PEBOJIOLMH, IIOTIAHALBI IPOTOPUIM MYTh K MOJIENH I'PaKIaHCTBA
XX B., KOrzia HapsAay ¢ COUUATbHO-IPKOHOMUYECKUMU OBbLIM TapaHTHUPOBAHBI TPAKIAHCKUE U TMOJIH-
THyeckue npasa. Obparianoch BHUMaHue Ha TOT nepuoj, korjaa B TeueHue X VII- navana XIX BB.
HIOTJIAH/LBI MOCTETIEHHO (POPMHUPOBAIM CBOE OOILECTBO B YCIOBHUSX OTCYTCTBHUSI CBOEH rocymap-
cTBEHHOCTU. B 3TO Bpems Benuuaiiiime (uiaocodpl MOTIAHICKOTO BO3POXKIACHHS MPOMOBEIO0BAIH
CBOEMY Hapoay HEOOXOJUMOCTb OCO3HATh ce0sl KaK Ipa)kAaH MECTHOM OOLIMHBI, U OJTHOBPEMEHHO
Kak rpaxkaad mupa. Imenno ot Agama Cmura u J{3Buna FOMa nexoania KOHLIENIMS TPaXAaHCKOTO
o01IecTBa, KOTOpast 4€TKO ONpeessiia HATMIUe POCTPAHCTBA MEKAY TOCYAAPCTBOM U JINYHOCTHIO,
HAJIMYHE OOIECTBEHHOW JKU3HU, TJIe HE JOJDKHBI IPE00IaiaTh PHIHOYHBIE OTHOIICHHUS, U TE JIFOIH
MOTYT O0BEAMHSTHCS HA TOOPOBOJIBHBIX Hadyalax OT HEPKOBHBIX U MPOQCOIO3HBIX OpraHU3aluil 10
rpaXIaHCKUX ¥ MyHUIIUTAIBHBIX 00bETUHEHUH.

Pactmpsis camo copepikaHne KOHIIETIIIMUA CBOOOJBI — MPEIOCTaBIsis MO3UTHUBHBIE CBOOObBI
(cBOOOIY BCceoOIIero MEAUIIMHCKOTO O0CITYKHUBaHUs, 0€30IaCHOCTh B cpepe 0Opa3oBaHus U COIU-
aJIbHOM JKU3HHU), @ HE TOJIBKO HEraTUBHbIE CBOOOBI — TEM CaMbIM MbI (04€BHIHO, 4TO I'. BpayH ro-
BOPUT OT JiuIa OpuraHckoro ucrydaummenta — A.C.) Oosiee 4eTKO ONpeeNuii MOHATHE TPaXKaaH-
ctBa. OHO NEepBOHAYAIbHO OCHOBBIBAJIOCH UCKIIOYUTEIBHO HA MPEJIOCTABICHUN IPAXKIAHCKUX U 10-
JTUTUYECKUX TIpaB I MpeAcTaBuTeNe oaHoil Haruu. [locteneHHo oHO TpaHC(hHOPMHUPOBAIOCH B
KOHIIETILIMIO, KOTOpasi 6a3upyeTcsl Ha rpax/I1aHCKUX, TOJUTHUECKUX, COLUAIBHBIX 1 SKOHOMUYECKUX
IpaBax, B PaBHOM CTENEHU MPETOCTABIEHHBIX PA3INYHBIM HApOaM.

Ho ceronns HoBas BoJIHA II0OamU3allMy IpENoAHEcIa HOBYIK dYepedy BOIPOCOB: Kak
[oTnanaus, Bepakarolas BOJIKO HapoO/ia, B3aUMOAEHCTBYET C TAKUM MHOTOHALIMOHAJIBHBIM TOCY-
napctBoM, kak Coenunennoe KopoineBctBo. Bompoc, yrBepxkmaet, I'. bpayn, mo cBoemy conep-
KaHuio, Oonee rimybokuil: kak llloTmanaus Haiiner cBoe Mecto B Mupe MakaoHanbaca, DI,
@eiicOyka 1 T7100aIbHBIX (PMHAHCOBBIX PHIHKOB? B 110og00HOM MUpe HE MOTYT OBITh TapaHTHUPOBa-
Hbl PaBEHCTBO SKOHOMHYECKUX BO3MOXHOCTEM M CaMO CYIIECTBOBAHHME CUCTEMBI COLIMAIBHOIO
obecneuenus. U, ecnu 3pPeKTUBHO HE CIPABUTHCS C MPOLECCAMH TJI00aTN3aIuH, TPaX/IaHCTBO C
MPUCYIIUMHU €MY SKOHOMUYECKUMHU U COLIMAIbHBIMU MTPaBaMU HE MOXKET MOJy4YUTh CBOEH MpPaKTHU-
YECKOM pealin3aluu.

Cronp noapoOHBINA aHAIU3 MTO3BOJIMII OBIBIIEMY IJIaBe OPUTAHCKOIO MPaBUTENLCTBA MEPEHTH
HEMOCPEJACTBEHHO K PaCCMOTPEHMIO HACYIIHBIX MpobaeM. bpayH noauepkuBaet: 4To JIEKHUT B OCHO-
B€ HeJJaBHEl BOJIHBI OJUTHYECKOTO HAIMOHAM3MA — HE TOT (PAaKT, YTO MIOTIAHIBI OOHAPYKUIH B
ce0e «IIOTIaHICTBO». DTOT HApOJ BCET/a MPOSIBIISLUI CBOM HAallMOHAJbHBIE YyBcTBA. Ha yka3aHHBIH
MOIbEM HaIlMOHAIBHBIX YYBCTB, ITPEK/IE BCET0, CKa3aIMCh IN100aTbHbIE TOCIIECTBHS.

DKOHOMHMYECKHE IpeoO0pa3oBaHusl OYeBHIHBI. MaHy(hakTypHOE MPOU3BOJICTBO U YrOJbHbIE
LIaXThl, KOTOpPbIE NMPUBENU K TOMY, yTO BenmkoOpuTanus paHbliie 3aHUMaa BeAyIUe MO3UIUN B MU-
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pe B Takux cepax, Kak kopaliecTpoeHHe, cTajlequTelHasi MPOMBIIIIEHHOCTh U CTPOUTENBCTBO JKe-
Te3HBIX Aopor. B Te 301m0ThIe BpeMeHa O0but0 3aHATO 40 % motnanackux padounx. CerofHs JaHHBIA
MoKa3aTelnb paBHAeTcs Beero b 8%. Bot yxe 50 ner otnanaus neiTaeTcs n30aBUTHCA OT 00pasza
peruoHa, rie npeobiaiaeT pydHOU TPy, MalOKBAIM(UIMPOBAHHBII U MEHEe OIUIaYMBAEeMBbI IO
cpaBHeHMIO ¢ npoubiM. U B Teuenue 50 netr Hlotnanaus Bee erie HAXOOUTCA B IIOUCKAaX COBPEMEH-
HBIX npodeccHii, HOBBIX pabounx MecT, HOBOro mpoisetanus. U sto, ormeuaer I'. bpayn, u cocras-
JSIeT cofiepKanne O0pbOBI C MOCIIEACTBUAME II100ATH3aINH, @ HE MPOTUBOOOPCTBO ¢ AHIIIKEH.

['moGanu3amust TECHO CBSI3BIBAET MU B 3aIyTaHHYIO CETh IKOHOMHUYECKUX B3aUMOOTHOIICHHUH
Y BHOBB 3aCTaBJII€T W3MEHUTH Hallle MPEJCTaBIEHUE O TOM, YTO 3HAYUT OBITH rpaxaaHuHoM. Eme
CpaBHHUTENBHO HeaBHO B 1990 r. mexxayHapoHas Toprois coctaisuia 20 % mokasarens Bcel 3Ko-
HOMUYECKON JESTEIbHOCTH, CErOJHS ATOT IoKa3aTenb paBeH 35%. HeyausurenbHO, 4TO B CKOPOM
BPEMEHU TOPrOBJIS MEX/y CTpaHaMH OyJIeT COCTABIISATh OCHOBY SKOHOMHUYECKOW JeSITeIbHOCTU. A ce-
TO/IHS, KaK M B JII000# apyroit crpane, [llotnanmus «3apabarbiBaeT cebe Ha )KU3HBY B YCIOBUSX Ta-
KO B3aMMO3aBHCUMOM 3KOHOMHUKH, Korja 72 % Bcex BIOKEHUI B MMPOU3BOJICTBEHHBIN cekTop u 60 %
B SKOHOMHUKY, HaXOJSIIEHCs B YACTHBIX PYyKax, MpuHauiexar He xurensaMm LloTianaun.

Takum oOpazom, 1o cioBam bpayHa, mosBisieTcs HOBas KOHUENIUS TpakaancTtBa. OHa He
npejrmnosaraet npeobaaganrs KOCMOMOIUTH3MA, €CIIH IeTI0 KacaeTcsl HAIIMOHAJIBHBIX 0043aTEeNbCTB.
DTa KOHLIENIUS TPaKJaHCTBA, KOTOPast MOAAEPKUBAECT HALIMOHAJIBHYIO UIEHTUYHOCTb, HO TIPH 3TOM
MIPU3HAET MIPEUMYIIECTBA PAa3AEIbHOIO CYBEPEHUTETA. DTO TOT TUIl T'PAXKIAHCTBA, KO/ MIOTIAH-
16l CMOTYT MOHSATH: OBITH HIOTIAHALIEM, OPUTAHIIEM, €BPOMEHIIEM U TPaXKIaHUHOM, 00JIaIAl0LIIM
CBSA3SIMU C OoJiee MMPOKUM MUPOM. M 3TO HE BBINISIAUT MPOCTOM aOCTpaKIuen, 3TO OTPaxaeT TO
COCTOSIHUE, B KOTOPOM CETO/IHS KHUBYT JIFOJIU — IIOCTOSTHHO 00MIAsACh Yepe3 MOOMIbHBIE TeIe()OHBI 1
WHTEPHET, CIOCOOHBIE O0MIAThCS C JTIOOBIM YEIOBEKOM, MPOXKUBAIOLIUM B JHO0OW YacTH IIAHETHI.
CeropHs, Kak HUKOT/Ia B ICTOPUH, BO3HUKAET KOHIICTILIMS IPAXKIaHCTBA, KOTOPAst MOJICKUT CBOOO-
7ie BBIOOpa KaXk/IbIM MHIUBUYYMOM, a HE HaBsI3aHa H3BHE.

["aponba bpayn HamomuHaet o 3asBineHud MuHHcTpa QuHancoB lotnanauu xona Cyun-
HU O TOM, YTO B CJIy4ae YCIEIIHOTO JJIs HAallMOHAJIMCTOB MCX0/1a FOJI0OCOBAHUS OT/IEIMBIIASICS YaCTh
rocyJapcTBa MOXKET MOIMPOOOBaTh OTKA3aThCsl OT BBIIUIATHI AOJITOB. bpayH HamomMHMI, 4yTO Moa00-
HBII TaKTHYECKUH MPUEM B CBOE BpeMsl MPUMEHWIHN Juaepbl Beiimapckoil pecnyOianku, a coBceM
HefaBHO ApreHTuHbI U ['perun. <« oryeTnuBo BUXKY, — noguepkuBaer I'. bpayH, — omacHble mo-
CJIECTBUS PEAIM3ALIMN NPOCTOTO TPIOKA: "OCTAHOBUCH IIJIAHETA, S XOUY COMTH € moe3naa". 1o mpo-
sBiieHne (UI0COpUN KpallHEe y3KOTO HallMOHAlIM3Ma, KOTOPbI HUKOT/a HE CMOXET MOHSTh, YTO
CTpaHaM, OOBSBUBIIMM AEPOIT, HEIb3S CKPBITHCSA B MHUPE, B KOTOPOM IpaBUIa MIPOCTHI: MEXIAyHa-
POJHBIN PBIHOK HE MOKET CYILIIECTBOBATh 0€3 MHCTUTYTa KPEAUTOBaHUD [2].

[Tono6usle cnoBa I'. bpayHa He MOTJIM He BBI3BAaTh ONpPEAEIEHHON peaklMy Kak Cpeau HIoT-
JAHJEB, TaK U JUISL IPYTUX JKUTeNIeH OPUTaHCKUX OCTPOBOB. JlJIs MpSMBIX MOTOMKOB HapoAa, KOTO-
pBIi Bcerza OTJIMYAJICS CBOMM TOPJBbIM U CBOOOJOIIOOMBBIM XapaKTEpPOM U MPHUBEP)KEHHOCTHIO B
JOOBIX YCIOBUSIX K KIIAHOBOMY €/IMHCTBY, CPaBHEHHUE C JIEHCTBUSIMU T'OCYJapCTB, KOTOphIE, (UTy-
pabHO BBIPAXKasiCh, BHI3BAJIM HE COBCEM MO3UTHUBHYIO OLEHKY B MHUpE, OBLJIO JOCTaTOYHO HEKOP-
pexTHbIM. C Ipyroil CTOPOHBI, CaMO MPEANOI0KEHHE O TOM, YTO HIOTIAH bl TOTOBBI MONTH Ha MO-
JMOOHBIN TIar, co37aBajo OMPEACIICHHYIO TICHXO0JIOTHUYECKYI0 HAMPSIKEHHOCTh B OpPUTAHCKOM 001IIe-
CTBE, KOTOPOE TPAAUIIMOHHO OTJINYAJIOCH IOJUTUYECKOM JIOSUIBHOCTBIO K ONIIOHEHTAM.

ABTOp CTaThbM BHOBb HAIlOMHMJI O TOM, 4YTO, MpPEXIE BCEro, 00ECHeumso MIOTIaHICKOMY
HAIlMOHAIN3MY 3JIEKTOPAJIbHBIN yCIeX, — 3TO pa304yapoBaHUE TeM, YTO III00aIM3alisl BHECIA B HAILY
KHU3Hb HEYBEPEHHOCTb M HECIIPABEUIMBOCTH. HAIMOHAINCTBI OCIETIEHBl MCKIIOUUTENBHO JOTMOMN
JIEBSITHAALIATOTO CTOJIETHSI U HECTIOCOOHBI OCO3HATH TO, YTO, IO MHEHHIO bpayHa, MHCTUHKTUBHO YyB-
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CTBYIOT CaMM LIOTJIAH/IBI: B OTBET HA IOCJICAHIOK BOJIHY INI00ANM3alluy HEJb3sl YAApSThCS B UCKIIIO-
yuTeNbHbIN cyBepeHuTeT. [1yTh B Oyaylee JIeXHUT B €ro paBHOMEPHOM pacIipe/ieIeHUH.

[Tocne 18 ceHTsIOpsi, 3aKiII0YaET aBTOP CTaTbU, MbI JOJDKHBI MPUTIIACUTH IIOTIAH/IEB CTAaTh
4acThIO BEJIIUKOro, 00beAnHsIomero bputanuio npoekra, KOTOpbI NOTpeOyeT yCHIInid Bcel CTpaHBbI.
Peun uger o pazpaboTke HOBOM OPUTAHCKOM KOHCTUTYLMU 21 CTONETHS, OCHOBAHHOTO Ha MHOT000-
pa3uu U CTPOroil NMPUBEPKEHHOCTH K NPUHIUIIAM PACIpPENEIeHHs BIACTHBIX IOJHOMOYMNA. A 3TO
noTpedyeT yCUIIUi He TOJIBKO MapiaMEeHTapheB U YMHOBHUKOB, HO U IpeJcTaBuTeNel Oosee mupo-
Koil obmiectBeHHocTH. [1o MHenuto I'. BpayHa, 3TO MO3BONUT «B30MTH HaM, KaK HUKAKOW CTpaHE B
MUpe, Ha ypoBeHb (epepaTuBHOro (obpatute BHuManue — A. C.) rocynapcTsa, rae 85 % HaceneHus
CTaHEeT eIMHON Hanuen» [2].

[TomoOHBIE TEOpEeTHYECKHE 3cCe B Ta3eTHBIX MyONMKAIMsAX ObUIM peaKocThlo. Yurarenu
KA MyOJTUKAIMi 0 TOM, KaK KOHKPETHO OpUTaHIIBI OTHOCSTCS K MpenacTosuieMy coObituio. [lpu
STOM Ha MEPBbIi TIaH BRIHOCHINCH MaTepPHallbl, CBI3aHHbIE C M3BECTHBIMH JIMYHOCTSIMU. Tak, ogHa
U3 CaMBIX MMOYTEHHBIX OpuTaHCcKuX razer «Oocepsep» 30 aBrycra 2014 r. omyOnuKoBana Marepua
0 ToM, uto c3p [lon MakkapTHH MPUCOETUHUIICS K MHOTOYHUCICHHBIM MPOTUBHUKAM BO3MOKHOTO
ornenenus lornanauu. U3nanue cooOmmino, 4To ObIBIIMI OUTI cAeNan CBOE 3asBJICHHE B POTHOM
Jluepmyne B pamkax kamnanuu «OctaHemcs BMecTe». TakuM oOpa3oM, BbICKa3aa CBOIO MO3HUIIUIO
YeNoBeK, KOTOPBIH B Aanekue 60-e ropl MpoIuioro CTOJIETUsI BMECTE CO CBOUMU JPY3bsIMH MPOCIIa-
BWJI Ha Becb MUp U JIuBepryns, 1 BenukoOpuTaHuio, OI0KHUB HAYalI0 «OpPUTAHCKOMY MY3bIKalIb-
HOMY BTOPXKEHHUIO» BO BCE YTOJIKH IU1aHeThl. HeciydaliHbiM ObUIO M TO, UTO Ta3eTa 0co00 BbIAEINIA
TOT (haKT, YTO YJICH JIETeHJAPHON POK-TPYIIBI 3aHSJ JOCTOMHOE MECTO B CIIMCKE 3BE3, IPUCOEIH-
HUBIIUXCS K TAHHOMY JIBFDKCHUIO.

MakkapTHU MOAMUCANICS MO OTKPBHITHIM MHCHMOM, /i€ TOBOPUIJIOCH cliiedyroliee: «Perienue
[0 BONPOCY, MOKUHYTH JIU HAIly JIPYKHYIO CTpaHy, sIBISETCS, 0€3yCIOBHO, UCKIIOYUTEIBHO BaIllUM
npaBoM. TeM He MeHee, T0JJOOHOE PEIeHNE OKaKET OTPOMHOE BO3/IEMCTBUE HA BCEX HAC B OCTAJIbHON
gactu CoennnenHoro KoponesctBa. Mbl XOTUM, 4TOOBI BBl 3HAJIH, KaK Mbl BEICOKO IIEHUM HAIllU CBSI-
34 TPaKJaHCTBA C BaMU U BBbIpa)kaeM Hallly HaJeX[y, YTO Bbl IIPOrojIoCyeTe 3a UX OOHOBiIeHue. To,
YTO HAC 0OBEIUHSET, 3HAUUTEIbHEE TOTO, YTO HAC pazbeauHseT. Octanemcs BMecTe» [3].

«O0cepBep» coolIIIa, YTO OPraHU3aTOPhI AKIIMKU MPHUBIEKIN 50 THICSY YENOBEK K MOJIMH-
CaHMIO MUCbMA, CPEN HUX ObLIO HECKOJIBKO COT 3HAMEHHUTOCTEH M OOIIECTBEHHBIX AesTeNel, KOTo-
pBIe CBOMM YYacTHEM OKa3ajH MyOIWYHYIO MOAAEPKKY JaHHOMY IBHXKEHHUIO. Cpelld U3BECTHBIX U
3HAKOBBIX (UTYp MOKXHO OBLIO Ha3BaTh MY3bIKaHTa copa Muka J[karrepa, nucatens, capa bproca
®dopcaiita, akTpucy, aamy (npuaBopHoe 3Banue) Jxynu JleHd, Bbyiaromerocs (gyrbonucra, capa
bo66u YapnbroHa, U3BECTHOrO yueHoro, npodeccopa CtuBeHa XOCKUHTA.

Becbma 3HaMeHaTeNnbHO, YTO JAHHBIN MaTepHall MOSBUIICS KAk pa3 B T€ JHU, KOT/IA KUTEIU
OpUTAaHCKUX OCTPOBOB BO3BpAIIAJIUCh U3 TPAAULIMOHHBIX JETHUX OTHYCKOB. [locTeneHHo Hano Obl-
70 HacTpauBaTh ceOs Ha nomaimiHue Aena. OTKpBIBAaET KUTEIh TYMAaHHOTO ANBOMOHA 3a TpaJUIIH-
OHHBIM 3aBTPAKOM COJIMAHYIO Ta3€Ty, a TaM BBIJIAIOLIUECS MPEICTABUTEIN MUpPaA KYJIbTYpPHI, CIIOPTA,
HayKH, MOJUTUKHU B OJIMH TOJIOC JPYKHO MPEeaynpexaaoT Te0s 00 0nacHOCTH pacrnaja rocyaapcTa
B cllyyae BO3MOXKHOTro Bbixoja llortnanaum u3 cocraBa BenukoOpuranuu. J{ns tex, KTo emie moj-
POCTKOM HE MOT OIpPEAEIUTh CBOUX MY3bIKaJIbHBIX MPUCTPACTHH, pa3pbiBasch MeXIy «buTis» u
«PonnuHr cToyH3», OBLIO OYEBUAHO, YTO TMOJMUCH JIBYX BEAYIIMX BOKAJIMCTOB THUX OPUTAHCKUX
rpynmn moja npu3biBoM «OcTaHeMcss BMECTe» 3Bydalid OOJIbIlie, YeM MPOMaraHIuCcTCKOe BhICKa3bIBa-
Hue. VI BenmukoOpuTanus, 1 MHOTHE MIOTIAHIIBI TPUCIYIIUBAINCH U Jieiaiu cBoi Beioop. [Tocnen-
Hee Kacajloch, npexzae Bcero, kuteneil lllotnanauun.Ho bpuranus, a BepHee ee MCTIOIUIIMEHT,
MPOJIOJDKAIIA UTPaTh MO MpaBmwiiaM. A MOA00HBIE MpaBWia TPeOOBAIH, YTOOBI OHHM JOJDKHBI OBLIN
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IPEOCTaBUTh BO3MOXKHOCTB BBICKA3aThCA M APYroi ctopone. Uepes nens, 1 ceHTAOps apyras Opu-
TaHCKas rasera «l apauan» MyOJUKyeT MaTepHal O ACWCTBUSX CTOPOHHHKOB MPOBO3TJIAIICHUS Ca-
MocrostenbHocTH LoTnanauu. ABTop myOnukanuy cooOIIaeT O MPeACTOSIIEM KOHIEPTE, B KOTO-
pPOM cOOHMparoTCs MPUHATH ydacTue u3BecTHbIe Tpynnbl «Ppann Gepannangy, «Morseit», «Hamy-
TaHHBIA KpoJuK». OHU JOJDKHBI OBLIH BRICTYNHUTH 14 cenTsiops B DnuHOypre. Takum oOpasom, 3a 4
THS J10 TIPOBEICHUS pedepeHIyMa My3bIKaHThl COOMPAINCH BO3JICHCTBOBATh Ha CBOMX CIIyIIAaTeNeH
C LIEJBI0 MPUTOTOBUTHCS K HOBOMY ITOBOPOTY B CBOEH KM3HH. JIF0OOIBITEH caM (aKT, 4TO B Cpake-
HUE BCTYNUIM MY3BIKaJIbHBIC TPYIIbI, KOTOPBIE HAa CETOMHAIIHUN JI€Hb CUUTAIOTCS OJHUMHU U3 Ca-
MBIX MOITYJISIPHBIX UCTIOMHHUTEINICH HE TOJIBKO B BenmkoOpuTanum, HO U B MHpE.

Marepuans! 1 popMar ra3eTHbIX MyOJHKANNK HE TTO3BOJIMIIN JKyPHAIUCTaM 331aThCS BOTIPO-
COM: MOYEMY IPEACTaBUTENIM TBOPUECKON 4acTU OPUTAHCKOW 3JIUTHI PACKOJIOIUCH IO BOIPOCY O
BO3MOXXKHOM Bbixoje IlloTnanaum n3 cocraBa EnuHOro KoposieBcTBa BO MHOTOM IO BO3PAaCTHOMY
npuniuny. Kak Os1 To HU OBLIO, CTpaHa NOTPY3MIIACh B 0KUJAHUE PE3YJIbTATOB TOJIOCOBAHMSL.

Pe3ynbraTsl TOOCOBaHUS MOKA3alld, 4TO OOELy Ofep Kajll CTOPOHHUKH COXPAHEHUS MOJIH-
THUYECKOTO CTaTyc-KBO. [log00HBIE ycnenHble pe3yabTaThl ObUIM MpeIoNpeIesieHbl BO MHOTOM OJ1a-
rofapsi yCHWJIMSM TIPECChl, KOTOpasi B O4YEPEIHONW pa3 MPOJEMOHCTPUpPOBAJIA 3HAUCHHE IEYaTHOTO
CJIOBa B COBPEMEHHOM MHPE.

bub6smorpapuyeckue ceouiku. References
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K CTOJIETHUIO OBPA30OBAHUSA PECITYBJIMKU BAIIKOPTOCTAH

V]IK 340

PECIIYBJIMKA BAIIKOPTOCTAH
N HAYAJIO CTPOUTEJIBCTBA
OEJEPATUBHOI'O I'OCYJAPCTBA
B POCCHUM

I'ABU30BA Jleiican MaxmyToBHA

cmapuiuil npenodasamens Kagheopsvl meopuu 20Cy-
dapcmea u npaséa Uncmumyma npasa @I'60Y BO
«bawkupckuii 2ocyoapcmeenHulil yHUBEpCUMem»,
2. Yepa, Poccus. E-mail: Imgazizova@mail.ru

CraTtesl HaleJeHa Ha TO, YTOOBI HaydyHOE CcOoOoOIIe-
CTBO, Kak PecnyOnmuku bamkoprocran, Tak u Bcei
Poccuiickoit @epepannu, o0OpaTUIIOCh K HACYITHBIM
npobjeMamM, BBITEKAIOLUIMM U3 COBPEMEHHOTO COCTO-
aHUsl  (penepaTHBHOTO CTPOMTENBCTBA B  HAIIEH
cTpaHe. PackppiBaioTcs OTIeNbHBIE TEOPETUYECKHE
npoOJeMbl, BBI3BaHHBIC MPAKTUKOHN (eaepaTuBHOIO
crpoutenscTBa B Poccuiickoit denepanun, npenna-
raloTcs IyTH UX AAIBHEHIIEro paspelleHus. BbisiB-
JIIOTCS.  OCHOBHBIE TPYAHOCTH, HAKONMBILIWECS B
nporecce (heaepaTuBHOIO CTPOUTEIHCTBA B HAIEH
CTpaHe, IPEANIAratoTCs MyTH UX IPEOIOICHUS.

Kuarouessie ciaosa: 100-neruunii ro0mieit co 11 00-
pasoBanusi PecnyOnuku bBamkoproctaH, HaydHbIE
OCHOBBI (Pe/IepaTHBHOTO CTPOUTEILCTBA, COOTHOIIIE-
HUE (eIepPaTUBHOTO M JEMOKPATHUECKOTO rocyaap-
CTBa, COOTHOINCHHE (eepaTuBHOIO W MPABOBOTO
roCyJlapcTBa, IEIH COBPEMEHHOro (heaepaTuBHOTO
CTpouTenbsCcTBa B Poccuu.

REPUBLIC OF BASHKORTOSTAN AND
THE START OF CONSTRUCTION OF A
FEDERAL STATE IN RUSSIA

GAZIZOVA Leisan Makhmutovna

Senior Instructor of the Chair of Theory of State
and Law of the Institute of Law of the FSBEI HE
"Bashkir State University", Ufa, Russia.

E-mail: Imgazizova@mail.ru

This paper aims to make the scientific community
of the Republic of Bashkortostan as well as of all
the Russian Federation address the urgent problems
arising from the current state of federal construction
in our country. Some theoretical problems caused
by the practice of federal construction in the Rus-
sian Federation are revealed, the ways of their fur-
ther settlement are suggested. The main challenges
accumulated in the course of federal construction in
our country are determined, the ways to overcome
them are proposed.

Key words: 100th anniversary of the foundation of
the Republic of Bashkortostan; scientific basis of
federal construction; ratio of a federal and demo-
cratic state; ratio of a federal and rule-of-law state;
purposes of modern federal construction in Russia.

[Ipesunent Poccuiickoit @enepaunn 17 urons 2016 roga noanucan Yka3 o Ipa3gHOBaHUU B

2019 rogy 100-netust oOpazoBanusi Pecniyonuku bamkoprocran [1]. CootBercTBenHO Yka3y Ilpe-
sunenta Poccuiickoit denepanuu ['naBa Pecny6onuku bamkoprocran 11 aBrycra 2016 roaa noanu-
caj CBOM YKa3, KOTOPBIM ONpeIesIeHbl MephI 10 peanuszanuu Ykasza [Ipesuaenta Poccuiickoit de-
nepanuu o npa3aHoBanuu 100-netus oopasoBanus Pecriybnuku bamrkoprocran [2].

Koneuno, n HayuyHasi oOLIeCTBEHHOCTh, Kak PecnyOonuku bamkoproctan, Tak u Poccuii-
ckoil @enepani He OCTaHYTCA B CTOPOHE OT ATOTO 3HAUYUTEIHHOIO COOBITHS B )KU3HENEATEIbH O-
CTH POCCHUHCKOr0 MHOTOHallMOHAJIbHOTO Hapoda. Benp oOpasoBanue PecnyOnuku bamkoproctan
B 1919 rony, neficTBUTENBHO, CTAJI0 HAaYaloM (elepaTUBHOIO CTPOUTEILCTBA B JJINTEIBHON HC-
TOPUM BCETO POCCHICKOr0o rocyaapcTBa. JTa 3HaAaMEeHaTelbHas JlaTa JacT MOBOJ BHOBb MOJIHATH
npobisieMsl (heepaTUBHOTO CTPOUTENbCTBA B Poccuu, 3a1aThesi BOIPOCOM O TOM, BCE JIM YIallOCh
Ha MyTU (GeJepaTUBHOTO CTPOUTENLCTBA B Poccun, kakue emie mpoOieMbl B 3TOM 00J1aCTH MOYKHO
OBLTI0 OBI TOCTABUTH HA OOCYKICHUE.

VYuurtsiBas Bce CIOKHOCTH B UCTOpUU (peliepaTUBHOrO cTpouTenberBa B Pecnybnuku bami-
KOPTOCTaH, KOTOpbIE MPOSBISINCH Kak B 20-€ roJpl IPOLUIOTrO BEKa, TaK U B KOHIIE TOIO K€ BEKA,
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MbI ObI XOTEJIH 3/1ECh PACKPBITh HEKOTOPbIE COBPEMEHHbBIE HAyYHbIE OCHOBBI (Pe/IepaTUBHOTO CTPOU-
tenbeTBa. K TOMy e peanbHOe (peiepaTHBHOE CTPOUTENILCTBO B HAIIEH CTpaHE MOATBEPANIIO HaJIH-
YHe 3TUX HAay4HO-TeopeTHuecKux mpodnem. [Ipexae Bcero, B qanpHelnieM ¢enepaTUBHOM CTPOU-
TEJNbCTBE B HAIIEW CTpaHE HaM CJIEIyeT YY4eCThb YPOKH T€X, HEKOTOPBIX IEPErnO0B B peain3alui
Hay4YHBIX OCHOB (penepanuszma. Mbl 37€ech UMEEM B BUIY T€ CIy4au, KOTJla HEKOTOPbIE HallMOHAIb-
Hble pecryonuku Poccuiickoit denepanun, ciemays He0OyMaHHBIM MPU3bIBaM TUIA «OepuTe cyBe-
PEHUTETA CTOJIBKO, CKOJIBKO MPOTJIOTUTEY, CTANIU SIBHO BBIXOJIUTH 32 paMKH (eiepaTUBHBIX MTPABHIL
OTO MPOMCXOIUIO BCIEACTBHE HApPYUICHUs HAYYHBIX MPENEIoB B (penepaTHBHOM CTPOUTEILCTBE.
[IpenynpexaeHus *e HEKOTOPhIX HAYYHBIX pAaOOTHUKOB O TOM, 4TO (eiepaTUBHOE CTPOUTEIHCTBO
HE JIOJDKHO PacCMaTpUBATHCS CaMOLIEIbIO HE OUEHB - TO TIOBJIHSUIM Ha JIIOOUTENEH B3ATh OT (enepa-
JU3Ma BCE, UTO OHHU B3AyMalid. B cBsA3M ¢ aTuMu «meperubammu» B (peepaTUBHOM CTPOUTENBCTBE,
MBI U ceroAHsi cornacumcst ¢ muennem ®.M. PasnoBa, BbickazaBmumM emie B 1996 rony Mbicib 0O
TOM, 4TO (epepalus He JOHKHA paccCMaTpUBAThCA caMollelblo: «[IpHHIMNHATBHBIM SBIISIETCS CaMO
(bopmMEpoBaHKE IEMOKPATHIECKOTO rocynapcersa. Mues ¢penepanisma B OTIMYHE OT UACH «TOCynap-
CTBEHHOCTH», «KOHCTUTYLMOHAIU3MAy, «Pa3JeJICHUs BIaCTE» U HEKOTOPBIX APYTUX HE SIBIAETCS U
HE MOXKET OBITh 00s3aTENIbHBIM yCIOBHEM (OPMHUPOBAHUS MPABOBOIO TOCYJApCTBA, K KOTOPOMY
ctpemutcst Poccusi» [3, c. 71]. Pa3BuBas 3ty cBoto mbicib, @.M. PasHoB B apyroii cBoeil pabote
elle KOHKpEeTHee OIpeeNsieT HaydHbli moaxoa B 001acTu (heaepaTuBHOTO CTPOUTENbCTBA. Tak, OH
numiet: «Hayuynsiii moaxon k mpobieme ¢eaepain3ma o3HauaeT MUPOKOE UCIIOIb30BaHNE 3HAHUHN O
(benepaTuBHBIX rOCyJapcTBaX, OOBEKTUBHBIA YUeT MX B MHTEpPEcax MOCTPOSHUS MOUIMHHO JEMO-
KpaTU4YEeCKOro MpaBoBOro rocyaapcrsa» [4, ¢. 110].

Hayunoro noaxona, oTHOCsIIEro K (GeaepaTHBHOMY 3aKOHOJIATEIbCTBY, HE XBAaTAJIO U MPO-
J0JKaeT He XBaTaTh Kak Ha ypoBHE cyOwnekToB Poccuiickoit denepauuu, Tak U Ha (eaepaabHOM
YpOBHE. «3Ha4YMTENbHAsl YacTh HEJOCTATKOB JCHCTBYIOUIETO 3aKOHOAATEIHCTBA OOBSICHICTCS TEM,
4TO 3aKOHOTBOpUecKkas padora B PecnmyOnuke bamkoproctan (Brpouem, Takke Kak v Bo Bcer Poc-
cuiickoit denepannn) uUAET BHepear HayYHO-(UIOCOPCKOTro, HAYYHO-MOJUTUYECKOTO U HAY4HO-
IIPAaBOBOI'0 OCMBICJIEHHS POUCXOIALINX ITporeccoB. [loncTuHe nosmyydaercs, 4To 3aKOHOTBOPUYECKAs
MIPaKTUKa OCYIIECTBIIETCS 0€3 TOJKHOTO TEOPETUYECKOTO MOAKPEIIEHHS], 110 CYLLECTBY, BCIEMYIO,
o uHTYUuuum» 35, c. 17].

JeiicTBuTensHO, HaydYHOMY (heepaTUBHOMY CTPOMTEILCTBY M B Poccuum mocTCOBETCKOTo
Ieproa MEIAIOT UTHOPUPOBAHUE MJIM HEPELIEHHOCTh OTIENIBHBIX TEOPETHUECKUX BOnpocoB. Cpe-
I HUX Ha MEpBOE MECTO MbI Obl BBIIBUHYIIN MPOOIeMy IOHUMaHUs MpaBa Ha QeepaTUBHOE rocy-
JapcTBO. 37eCh clelyeT OTMETUTh TO, YTO MpaBO Ha (elepaTUBHOE IOCYJapCTBO HE OTHOCHUTCS K
YHCIy €CTECTBEHHBIX MpaB 4ejoBeKa. Belb, M3BECTHO, YTO «B UCTOPUYECKOM IUIaHE HEOOXOAUMO
pasnuyaTh €CTECTBEHHBIC MpaBa, IOPUIMUYECKUE TIpaBa U MpaBa 4yesroBeka» [6, c¢. 6]. B aTom cMmeicie
IpaBo Ha (elepaTUBHOE IOCYNApCTBO SBISETCS HE €CTECTBEHHBIM, a IOpUAMUYECKUM mpaBoM. Ilo-
3TOMY, CTPOT'O FOBOPS, IPaBO Ha (eAepaTUBHOE TOCYIAPCTBO HE OTHOCUTCS M K YHUCITY MPaB U CBO-
601, 06naaoNIMX, B COOTBETCTBUU ¢ HOpMaMH MexXayHapoaHoro npasa U Koncrurtynueit Poccuii-
ckoirt Deaepanuu (CT. 2), KAYECTBOM BBICIICH IIEHHOCTH. TaKoe TEOPETHUECKOE YTOUHEHHE, TyMaeT-
csi, OyJeT He JMIIHUM U CeTrOJHS, €CJIM BCIIOMHHMTH KaTeropudeckoe TpeOoBaHHE HEKOTOPBIX JIMIL,
0COOCHHO B HAIIMOHAJIBHBIX PECIyOJMKax, MOJYYUTh UMEHHO Takoe (penepaTuBHOE roCcyAapCcTBO,
rie Obl cyOoBsekT eneparuu obsagan, dyTh JIM HE MOJHBIM CyBepeHUTeToM. Ho Takoro monosxeHus
Teopus (heaepaTuBHOTO roCyAapcTBa MPOCTO HE 3HAET.

[TpumenuTenbHO K (eaepaTUBHOMY CTPOUTEILCTBY B COBpeMEeHHOM Poccum Hy)XHO Bblje-
JUTH €1le OJHY TEOPETUUYECKYIO MpobdIeMy, KOTopas CBsi3aHa C IeperndamMu oCHOB (pOpMHUpPOBAHUS
(benepaTuBHOrO rocyapcTBa, HO yXe CO CTOPOHBI (eepabHOro 1eHTpa. Tak, B 0TeyecTBEeHHOU
IOPUJTMYECKON HAyKe CUMTAETCS, YTO «BAKHEHIIEH OCHOBOM (hYHKIIMOHHUPOBaHUS (perepaTHBHOTO
rocynapcTBa B Poccuu siBisieTcs: eJMHOe IPaBOBOE MPOCTPAHCTBO, KOTOPOE 00eCeUunBaeTCs BEpXo-
BEHCTBOM (he/IepalbHOTO 3aKOHa, M Mpexae Bcero ¢enepanbHoin Koncrurynueit» [7, c. 22-23].
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3/1ech K€ aBTOpP BCSYECKH IOAJIEPKUBAET TEX MPEACTABUTENCH OTEUECTBEHHON HOPUINYECKON
HayKH, KOTOpbIE CUMTAIOT, UTO B (hefiepaTUBHOIN Poccuu nmeercs nuib ofHa, €AMHCTBEHHAs IPaBO-
Bas cucteMa, uto cyowrekThl Poccuiickoii denepannun He UMEIOT COOCTBEHHBIX MPABOBBIX CHCTEM.
Eme pa3 3ameTuM, 4TO MPUBENCHHASA TOYKA 3PEHUSA SABISAETCS, YyTh JIM HE FOCHOACTBYIOLIEH B OTe-
YECTBEHHOM IOPUINYECKON HAyKeE.

Tenepr nonpoOyem NPUBECTH HAILM JOBOJbI HACYET TOrO, YTO TaKasl TOUYKA 3PEHUS SBISETCS
BECbMa ys13BUMOM. Bo-niepBbIX, B ToM ke Konctutynnu Poccuiickoit denepanyy Mbl HE HALIIIIM TAKOE
BBIpOKEHUE, KaK «BEPXOBEHCTBO (enepaibHoro 3akoHa». B Koncrurymum Poccuiickoit denepanuu
peub uaet o npeaMerax BeneHus Poccuiickoit @enepanuu (cr. 71), 0 mpeaMerax COBMECTHOIO Bezie-
Hus Poccuiickoit @enepannu u cyobektoB Poccuiickoit @enepamnmu (cT. 72) 1 0 chepe COOCTBEHHOTO
IIPaBOBOTO peryaupoBanus cyobekToB Poccuiickoit denepaunu (ct. 76). bonee toro, 1. 6 ct. 76 Kon-
crutynun Poccuiickoit ®enepanny yCTaHaBIMBAET BEPXOBEHCTBO HOPMAaTHBHO-IIPABOBOIO aKTa
cyowsekTa Poccuiickoit @enepanun. Yutaem: «B ciiydae mpoTuBopeunst Mexny (heaepaabHbIM 3aKO-
HOM M HOPMaTHBHBIM IIPaBOBBIM aKTOM cyObekTa Poccuiickoit denepaiuu, U31aHHBIM B COOTBET-
CTBHUHM C YaCThIO YETBEPTOI HACTOAIICH CTaThbH, NEWCTBYET HOPMATHBHBIA IPABOBOHM aKT CyObEKTa
Poccuiickoit deneparumn». O KakoM BEpXOBEHCTBE (peaepaaIbHOro 3aKOHa MOXKHO BECTH peub IpH Ta-
ko curyaumu? Bo-Bropsix, cT. 5 Koncrurymuu Poccuiickoit denepanmu npenycmarpuBaet: «Pec-
ny6suKa (rocy1apcTBO) UMEET CBOKO KOHCTUTYLIMIO M 3aKOHOZAATenbcTBO. Kpail, o0nacts, ropos de-
JIepajJbHOTO 3HAYEHHsI, aBTOHOMHAsI 00J1acTh, aBTOHOMHBII OKPYr MMEIOT CBOW YCTaB M 3aKOHO/a-
TeJILCTBOY. Tenepb MornpodyeM BHUKHYTb B CYTh BbIpakeHHs «KOHCTUTYLMS U 3aKOHOJATEILCTBOY,
«YcTaB M 3aKOHO/ATENILCTBO». UTO BCE 3TO 03HAYAET, €CIIM OHO HE €CTh CUCTEMa IIpaBa U JaXKe He
npaBoBas cucrema cyobekra Poccuiickoit denepannn? Bo BceM HIUBUIN30BaHHOM MUpE ITpaBUIIa Mo-
BEJICHUS, CUCTEMHO 3aKperieHHble B KOHCTUTYIIMM U pa3BUBAIOILEM €€ 3aKOHOJIATEIbCTBE, IPU3HA-
I0TCSL MMEHHO B KaueCTBE CUCTEMBI IIpaBa, a y HAacC, IOYEMY MPaBOBas CUCTEMA JIOJDKHO ITOHMMATHCS
nHaue? BOT HECKOJIbKO MOATBEPKIEHUM TOr0, Kak IIOHUMAOT IPaBOBYIO CUCTEMY 3a pyOexoM. B pa-
6ote «BBeaeHne B HEMELIKOE MPaB0» T'epMaHCKOe MPaBO ONMPEAENIETCs KaK «/leTajabHas cUcTeMa Ipa-
BUJI MTOBEJIEHUS], 0053aTeNbHBIX NPEANUCAHUM, KOTOpbIE MTPEUMYILIECTBEHHO COJIEP’KATCsl B MUChbMEH-
HBIX MCTOYHHMKAX, KAKOBBIMH SIBIISIOTCS 3aKOHBI B ()OPMaIbHOM U MaTepHaIbHOM CMbIcie» [8, c. 22—
23]. YUro >xe KacaeTcs TOro, UMEIOT JI CyObEKThI (eiepallid COOCTBEHHBIE NTPABOBbIE CUCTEMBI, TO
3peck muuIyT: «lIpaBoBas cucrema @PI' pynkumonupyer B coorBeTcTBUM ¢ OCHOBHBIM 3aKOHOM Ha
ypoBHsx Dexnepannu, 3eMenb U OOIIKH (COI030B OOIIUH), HO MPU COOJIIOIEHUH TaK Ha3bIBa€MOTO ro-
MOHHTETA, OAHOPOAHOCTU. B Hactosmee Bpems B ®PI" nacuutsiBaercsa 16 3emens, kaxnas U3 KOTO-
PBIX UMEET CBOE 3aKOHO/IAaTENIbCTBO, 3aKOHO/IAaTENIbHBIE OpPraHbl, IPABUTENBCTBO, CYAbI, IPOKYpPaTypy
u mp.» [7, c. 32-33]. Eme Gonee moy4uTenbHbIe CBECHUS O MPUPOE MOUTMHHOTO (elepaTUBHOTO
rocyaapcTBa MOXKHO IPOYMTaTh B paboTe Mo Ha3BaHHeM «BBelaeHHe B amepukaHCKoe ImpaBoy [9,
c. 105-116]. 3nech, Hu Ge3 KakUX yCIOBHOCTEH yTBepkaaercs, uro mratsl CIIIA mmMeroT cBoro mpa-
BOBYIO cucTemy [9, c. 117].

[Tosryuaercs, 9TO NpHU NPaBUIBHOM TOJIKOBAaHUH MOHSITHH «IIPaBO», «3aKOHOJATEIBCTBO» HE
BO3HUKAIOT HUKAKUX MPOOJIEM OTHOCUTENBHO PU3HAHUS HAJIUUKS IPABOBOM CHCTEMBI M Y CyObEKTa
Poccuiickoit denepanuu. Eciy ke Mo MOHATHEM «IIPaBO» UMEET B BUAY HE CUCTEMY IIPAaBHJI [TOBE-
JICHUSI, 3aKPETJIEHHBIX B 3aKOHAX, UJIH K€, KaK 4acTO Y HaC M BCTPEYAIOTCsI, MPABO U 3aKOH HACTOJIb-
KO pa3jMyaroT, 4YTO HEKOTOpPbIE 3aKOHBI BOOOIIE HE MPU3HAIOT MPaBOM, TO Ja, TOT/A CIOXKHOCTH
B TosikoBaHuu cT. 5 Koncrurymuu Poccuiickoit @enepanuu BrojgHe Bo3MokHbI. Ho, 371€ech mpobie-
Ma YIHpaeTcs HE B TEOPHUIO (elepaTUBHOTO TOCYJapcTBa, a B TO, KaK MOHUMAIOT B HaIllel CTpaHe
IIpaBO HEKOTOphIE yueHble. MBI cunTaeM, uyTo pa3 cyobekThl Poccuiickoit denepanuiyi UMEIOT KOH-
CTUTYLIMIO (YCTaBbl) U 3aKOHOAATENbCTBO, TO OHU HE MOTYT HE MMETh COOTBETCTBYIOIIYIO UM CBOIO
MIPaBOBYIO CUCTEMY.

Yro xe xacaercst mpobJeMbl €JMHCTBA IIPABOBOT0 MPOCTPAHCTBA B (eIepaTUBHOM ToCyaap-
CTBE, TO 3/IECh P€Yb MOYKHO BECTH JIMIIIb O TOMOHUMHOCTH M OJHOPOJHOCTH (TO €CTh, KaK Y HEMIIEB)
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MIPaBOBOM OpraHU3aluy OOIIECTBEHHOM XU3HU Jtoiel. To ecTh, Hellb3s AOMyCKaTh TAKOTO MOJI0XKe-
HUS, KOTJIa TO0J] BHJIOM CTPOMTEIHbCTBA (heAEpPaTUBHOTO TOCYNApCTBa, (peaepanbHbIi LEHTp CTpe-
MuUJICsl Obl OPraHU30BaTh OOIIECTBEHHYIO *U3Hb HA OCHOBE MPH3HAHUS MHCTUTYTOB U LIEHHOCTEH
HoBoro BpemeHnu, a oT/ieIbHbIE CYOBEKTHI 3TOTO ke (eIepaTUBHOTO rOCy1apCTBa MBITAINUCH OBl Op-
raHU30BaTh CBOIO OOIIECTBEHHYIO KU3Hb Ha OCHOBE PEJIMTHO3HBIX LIEHHOCTEH M IpEeANuCaHui.
Bonbioe 3navueHne 31ech UMEET CYITHOCTh U 3HaueHue camoit Koncturyuu denepanuu. Ecnu ona
MOJIHOCTbIO COOTBETCTBYET COBPEMEHHBIM TPEOOBaHHUSAM OOIICTIPU3HAHHBIX MPUHLHUIIOB U HOPM
MEXIYHAPOJIHOTO TIpaBa, TO CyObeKTaM Qeeparuu He OCTAHETCSI HUKAKUX OOBEKTHUBHBIX MPUYHH
UITH B pa3pe3 MoJIoKeHusIM Takoi (penepansHoit Konctutynuu.

OOmiecTBeHHas )KU3Hb B cOBpeMeHHOM Poccuiickoit denepannu, mpexie BCero, JoKHA ObITh
OpraHu30BaHa C MPU3HAHUEM IpaB U CBOOOJ] YeloBeKa BhICHICH IIEHHOCThIO, Kak U TpeOdyer KoHctu-
Tyuus Hamen crpansl (1. 2) . K coxanennto, «pearbHOMY 00€CIIedeHUI0 IPaB U CBOOO]] YeIoBeKa B
Poccuiickoit ®epepanyy B 1EIOM MPEALIECTBYET 3Tall IIyOOKOTO M MPaBUIILHOTO MOHUMAHUSI CYTH
MHCTUTYTA MpPaB YeIOBEKa KaK IIEHHOCTHOM OCHOBBI OpraHU3allui Bcel OOIECTBEHHOM *u3HU. Poc-
cuiickas Qenepanus 1 ee CyObeKThI CEro/IHs HaXoAATCs B Havase toro atamay [ 10, c. 9].

JleficTBUTENBHO, ISl COBPEMEHHOM U TOJIHOIEHHOM MPAaBOBOM OpTraHHU3alliy OOIIECTBEHHON
KU3HU POCCHSH, TAK)K€ Kak U B JAPYTrUX LIUBUIN30BAHHBIX CTPaHAaX, B MEPBYIO O4Yepeab HEOOXOAH-
MO, YTOOBI caMa POCCHICKasl TOCYAapCTBEHHOCTh KaK MOXHO CKOpEe CTajla MpaBOBOW Tocynuap-
CTBEHHOCTBI0. «Poccus - 3TO KpynmHOE€, ¢ OTPOMHOM TeppUTOpUEN TOCYAapCTBO, C OTPULIATEIbHBIM
MEHTAJIUTETOM HACUET JAEMOKpATHH, 3aKOHHOCTHU U Ipasonopsaka. Jns Poccun npaBunbHble, Hay4-
HbIE Heu (enepanu3ma ceroiHs HeOOXOAUMBI IS TOTO, YTOOBI OHA BHOBb HE MPEBpPATHIIACh B UM-
NepHI0, YTOOBI MHOTOUHCIIEHHBIE PErHOHBI (CyObekThl) Poccun He nanu HeHTpanbHOW pOCCHIICKOM
roCyAapCTBEHHOM BJIACTH CBEPHYTh C AEMOKpAaTHUECKUX MmyTen pazsutus» [11, c. 149].

Hawm npencraBnsiercs, uro 100-etHuii o0uieir oopasoBanus PecmyOnmku bamkoprocraH,
KaK cOObITHE, 3HaMEHYIollee Hadajao (eAepaTUBHOTO CTPOUTEIHCTBA B MHOTOBEKOBOW HCTOPHH
Poccuu, nact Tomdok k 0oJiee TIIATEIBHOMY OCMBICIEHHUIO COBPEMEHHBIX TTPoOJieM B obiactu (de-
JIepaTUBHOTO cTpouTenscTBa B Poccniickon denepanuu.
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K ABTOPAM
IIpuraamaem Bac Kk cOTpyAHHYECTBY € KyPHATIOM
«ITIPABOBOE I'OCYJAPCTBO: TEOPUS 1 TIPAKTHKA»

Llenp s)xypHasia — KOHCOMMIUPOBATh YCHIIHS OOIIECTBEHHOCTH ISl PEIICHUS aKTyalbHBIX IpobieM B obnacté GopMHUpo-
BaHUS [IPAaBOBOT'O I'OCYapCTBa.

OCHOBHBIE 3a7]a9H KypHaJa:

» IyONIMKays MaTepHaNIOB, IIOCBAIICHHBIX aKTyalbHBIM IIPOOJIeMaM IrOCYIapCTBEHHOTO CTPOUTENIBLCTBA, BOIPOCAM pe-
(opMHpOBaHUs IPAaBOBOH CHUCTEMBI, 3aKOHOTBOPYECKOW JESATENbHOCTH, Pa3BUTHS NapilaMEeHTapu3Ma, HHCTHUTYTOB
IpakAaHCKOTO 00IIecTBa;

» o0cyxaeHue npodeM NOBBIIeHHs 3((PEKTUBHOCTH HAYYHBIX HCCIIEIOBaHUH B 00IaCTH NpaBa, MOOWIN3AIMS yCHUITUH
HaY4YHBIX KOJUIEKTHBOB Ha pa3paboTKy mpoOiieM COBEPLICHCTBOBAHUS rOCYIapCTBEHHO-NIPABOBOW M CyAEOHOH CHCTEM,
MOBBILIEHUS [TPABOBOM I'PaMOTHOCTH HACEJICHHUST;

» opraHu3zanusi 00CyXJeHUI IPOEKTOB HOPMAaTHBHO-IIPABOBBIX JIOKYMEHTOB M CYLIECTBYIOIIMX B POCCHHCKOM 3aKOHO-
JATEeTHCTBE TIPOOIIEM;

» OCBCILCHHUE OIBITA 3apyOEKHBIX CTPAH 110 COBEPIICHCTBOBAHHIO 3aKOHOTBOPUYECKOMN JCSATEIILHOCTH U NIPaBONPHUMCHH-
TENbHOU MPAKTHKH, aKTyaIbHBIX IPOOJIEM Pa3BHTHS MEKIYHAPOIHOTO MIPaBa B YCIOBHAX II100aIH3alHu.

NEPEYEHDb TPEBOBAHUI U YCJIOBHUM )KYPHAJIA
«IIpaBoBO€ rocy1apcTBO: TEOPUsS M IPAKTHKA»
JJIAA ITYBJIMKALIMU CTATEN

= CraThy NPEJOCTABISIFOTCS B PENAKIIUIO B DICKTPOHHOM BHE (TT0 3IIeKTpOHHO# moute E-mail: niippg@mail.ru) win va
OyMa)XHOM HOCHTENE C MPIIOKESHHEM 3JIEeKTPOHHOTO BapuaHTa Ha aucke 3,5” B dopmare *.rtf wmu *.doc TexcroBoro
penakropa Word 37eKTpOHHOM BepCHH.

= O6wvem nydsukamuu — g0 0.5 mi. (20 000 3nakoB, BiItouas mpobensl). B ciiydae mpegocraBieHus MaTepuana, 00Jb-
1Iero mo oobeMy, 4to npeaycMoTpeHo [lopsakoM mpenocTaBieHUs paboT Ui )KypHANIa, peIakiHs OCTaBISCT 3a CO00MH
IpaBo BO3BpaTa MaTepHalia aBTOpYy Uil COKpAIICHHS.

= [lIpuct ocHoBHOrO Tekcta pabotsl — 12, mpudrt Times New Roman gepes 1,0 unTepBana, mosis co BCEX CTOPOH
20 mm. ®opmar gokymenta: MS WORD (.doc). @aiinel, npecTaBiseMble B PEAAKIIUIO, JODKHBI ObITh TOMMEHOBAHbI
o hammmn aBropa (MBanos U.11.).

= Ha nepBoit cTpanune ykassiBaercst ®HO aBTopa, yueHas cTeNeHb, yI€HOE 3BaHHE, MECTO PabOTHI, TOPOJ, CTpaHa U €-
mail. HazBanue crateu meuaraercs 3ariaBHeiMu OykBamu. Jlanee uaet annoramnus He menee 100 u He Gonee 250 cios.
Penakuus oOparaer BHUMaHHE aBTOPOB HA TO, 4TO OOIIMi 00BbeM MpejocTaBiseMoro martepuana, Bkmouas (P.M.0.,
ydeHas CTelieHb, 3BaHKe, MecTo paboThl, HA3BaHUE CTAThU, AHHOTAIIMs, KJIFOYEBbIE CJIOBA U OMOIMOrpaduiecKie cehli-
KH 0(OPMIISIOTCS] Ha PYCCKOM M aHTJIIMACKOM sI3bIKax) He moivkeH mpesbimars 0,5 ma. (okomo 20 000 3nakoB ¢ mpobe-
namiu). PyKOTUCh MOIMUCHIBAETCSI ABTOPOM Ha TIOCIIEIHEH CTpaHHUIIE.

= BHYTPHUTEKCTOBBIE TEKCTOBBIE CHOCKH O(OPMIISIOTCS B CAMOM TEKCTE MOCPEICTBOM KBaJIpaTHBIX ckoOok: [3, c. 145].
Bubmmorpaduueckue ccputku cnexyer opopmisate mo [OCT P 7.0.5-2008 (6e3 tupe). Bee dubmmorpadmdeckue sie-
MEHTBI HHOCTPAHHBIX HCTOYHUKOB CJIEAYET YKAa3bIBaTh Ha S3bIKE OPUTHHAIIA.

= JlnarpaMMsl, TaOJIMIBI, PUCYHKH JOJDKHBI OBITH CAENAHBI B TEKCTOBOM penakrope WOord u TOmOoNHUTENBHO COXpaHEeHbI
B OTIENBHOM (Qaiine. @oTorpaduu 1 pUCYHKH MIPHUIIATAIOTCS OTASIEHBIMU (aiinamu B popmare TIFF wm JPEG.

= Bce ab0peBuaTyphl ¥ COKpaICHUs JOIDKHBI ObITh paciiu(poBaHbl MPH NEPBOM YIIOTPEOJICHUU B TEKCTE.

= [IpenocTaBisisi TEKCT pabOTHI JIsl MyOJIMKAIIUKN B )KypHAJe, aBTOp TapaHTUPYeT OTCYTCTBUE IJIaruara u Apyrux ¢Gopm
HEMpaBOMEPHOTO MCIOJIb30BaHUS B CTaThe HH(pOpMAIINH.

= B ciyuae HapyLIeHUs! PEIbABIsIEeMbIX K ohopMileHH O TpeOOBaHUI MaTepuall BO3BPAIlIaeTCsl aBTOPY Ha JOPabOTKY, U
PYKOIUCH TIO/JIEXKAT BO3BPATY B PENAKIMIO B PEKOMEHIOBaHHBIH cpoK. O MPOU3BEICHHBIX U3MEHEHUSIX aBTOP JIOJDKEH
COOOIINTD B MPHUIAraeéMOM K PYKOIIUCH MTHChME.

= K cratbe npunaraercs Gpoto B popmate JPG (kHikHas opueHTalums ¢ ykasanuem @.1.0.) nis pa3MelneHust Ha caiite
KypHana. Taxke cieayer ykasaTh IIOYTOBBIH aJpec, HOMEp KOHTAKTHOTO Teie(OoHa, OHH HEOOXOMMMBI JUIs CBSI3U CO-
TPYIHHUKOB PEIaKIIK C aBTOPAaMH U B )KypHaJle He ITyOJIMKYIOTCH.

= CtaTby B 0053aTEIILHOM TOPSIKE PELEH3UPYIOTCS YWICHAMH PEIaKIIMOHHOTO COBETa JKypHaja B COOTBETCTBHH C IPO-
¢uneM npencTaBIeHHOM padOTH! U (MiIM) MPUBJICYEHHBIMU PEAAKIUEH YISHBIMH WM CIIEIIUAIUCTAMH.

®= [Inara 3a myOJIMKaIMIO C ACHMPAHTOB HE B3UMALTCS.
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Kypnan 3apeructpuposan B DepepanbHoii cirysx0e 1Mo Ha30py 3a COOM0ACHUEM
3aKOHOJATENbCTBA B Chepe MACCOBBIX KOMMYHHUKAIIUK M OXpaHe KyJIbTYPHOTO HACIEANs
CeugetenbeTBo 0 peructparuu [TM Ne @C77-66597 ot 21 utons 2016 r. «PockoMHaI30p»
Ten.: (347) 228-83-51, E-mail: niippg@mail.ru;
caiiT: http://pravgos.ru
[MToutoBsiit anpec pepakuun: 450005, Pecnybnuka bamkoprocran,

r. Yda, yn. ocroesckoro, 131, xa6. 319.

PenaknnoHHO-N31aTENBCKUNA OTIEN
Hay4Ho-nccnenoBaTeabcKoro HHCTHTYTa MPOOJIEM MPaBOBOIO TOCYAapCTBA
450103, r. Ya, yn. I'myxapunas, 7.

[lonmucHol nHAEKC B 00beanHEeHHOM KaTtanore «l a3eTsr. XKypHambn»
(Pocrnieuats): 81192

Kypuan BxiroueH B [lepedeHp BeoylIuX pelieH3UPYEMbIX HAYUYHBIX >KypPHAJIOB U M3aHui Beicuiel arrecra-
IIMOHHOM KoMHccuM MUHHCTEpPCTBa 00pa3oBaHusl u Hayku Poccutickoii denepalinu, B KOTOPBIX MyOJUKYIOT-
Csl OCHOBHBIE HAay4HbIE pe3yJbTaThl JUCCEPTAIlMil Ha COMCKAaHWE YYEHBIX CTEleHEeH NOKTOopa M KaHIuaara
OpPUANYECKUX HAYK.

IMoanucka Ha )KypHAJ BO3MOKHA € JIIOOOT0 Mecsina

Bce mpaBa 3amuniensr u oxpassrotcs 3akoHoM Poccuiickoit @enepannn «O0 aBTOpckoM mpase». Hu omHa
M3 YacTel HACTOSILErO M3JaHUsS U BECh )KYPHAJ B 1IEJIOM HE MOTYT OBITh BOCITPOM3BE/ICHBI, IICPEBEACHBI Ha
JPYTO# SI3bIK, COXPAaHEHBI Ha MEYATHBIX (hOopMax HIIM JIIOOBIM JAPYTUM CIIOCOOOM OOpalleHbl B HHYIO (hopmy
XpaHeHUs: WH(OPMAIUU: SIEKTPOHHBIM, MEXaHUYECKHM, (POTOKONMHMPOBAIBLHBIM U JIPYTHUM 0Oe€3 IpenBapu-
TEBPHOTO COTJIACOBAaHMUS M MUCHhbMEHHOTO pa3pelleHus peaakiny. Penakuus coxpaHseT 3a co0oil mpaBo pas-
MeIllaTh MaTepualibl U CTaThbH JKypHaja B 3JCKTPOHHBIX IMPABOBBIX CUCTEMaX U MHBIX 3JICKTPOHHBIX 0a3ax
JAHHBIX. ABTOP MOXKET U3BECTUTH PENAKIIMIO O CBOEM HECOTIIACHH C MOJI0OHBIM UCTIOJIH30BAHHEM €0 MaTe-
pHAJIOB He TMO3HEE JaThl TIOIICAHNS COOTBETCTBYIOIIIETO HOMEpa B IledaTh. ABTOP MOXKET IIPETEHI0BATh Ha
BO3HArPaXJICHUE B BUJIC OJTHOrO OECIUIATHOTO aBTOPCKOTO SK3EMILISApPA JKypHAJIa MPU YCIIOBUHM yKa3aHUS UM
CBOETO ajpeca. Pemakiins yBakaeT MHEHUE aBTOPOB OIyOJMKOBAHHBIX CTATEH, HO MPU 3TOM MX MHEHHE HE
BCETI/Ia COBIIAJIAeT C MHEHHEM PEaKIInH.
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